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PART  L 

ACTIONS  ON  BILLS  OF  EXCHANGE,  PROMISSOBT  NOTES,  BANKERS'   NOTES 

AND  CHEQUES. 

Chapter  I.  Actions  upon  Bills  of  Exchange,  1. 
^  II.  Actions  upoj^  Promissory  Notes,  109. 

III.  Actions  upon  Cheques  on  Bankers,  132. 

IV.  Actions  upon  Bankers'  Cash  Notes,  137. 
V.  Verdict,  Interest,  Costs,  &c. 

CHAPTER  I.     • 

ACTIONS  UPON  BILLS  OF  EXCHANGE. 

Sect.  1.  Action  upon  a  Bill  of  Exchange,  by  Drawer  against  Acceptor,  2 ;  declaratiotif 
where  the  drawer  is  aUopayee^  2;  the  like,  where  the  drawer  is  not  payee,  2 ;  declaration 
in  debt,  8. 

Plea:  Traverse  of  the  acceptance,  4;  eyidence  for  the  plaintiff,  6,  in  the  case  of  an 
acceptance  of  an  inland  bill,  6,  acceptance  of  a  foreign  bill,  10,  acceptance  payable 
at  a  banker's,  &o.,  11,  conditional  acceptcknce,  12,  acceptance  Tarying  from  the  tenor 
of  the  bill,  12,  acceptance  for  honour,  18 ;  waiTer  of  acceptance,  18 ;  rcTOcation  or 
cancelling  of  acceptance,  14;  eYidence  for  the  defendant,  14: — ^forgery,  14,  Taiiance, 
16,  alteration,  15,  wrong  stamp,  17,  that  it  is  not  a  bill  of  exchange,  22,  that  the  ac- 
ceptance was  by  some  person  without  authority,  24 ;  other  trayerses,  26. 

Special  pleadings,  and  the  evidence  necessary  to  support  them,  27 ;  plea,  aceommo^ 
dation  biU,  81 ;  replication,  de  ir^'uria,  82 ;  evidence,  82 ;  plea,  accord  and  satisfaction, 
88 ;  plea,  payment,  84 ;  plea,  payment  of  money  into  court,  85 ;  plea,  tender,  86. 

Sect.  2.  Action,  by  Payee  against  Acceptor,  86 ;  dedaratioriy  86  ;  plea,  general  traverse, 
87 ;  special  pleadings,  87. 

Sect.  8.  Action  by  Endorsee  against  Acceptor,  88 ;  dedaraiion,  88 ;  plea,  traverse  of 
the  acceptance,  40 ;  plea,  traverse  of  the  endorsement,  41 : — endorsement,  48,  by  whom 
and  how,  44,  when,  44,  in  blank,  45,  special,  45,  restrictive,  45,  conditional,  46. 
Special  pleadings,  46  ;  plea,  accommodation  bill,  46,  form  of  it,  48;  replication,  48; 
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eTidence,  49 ;  ple^,  failure  of  consideration,  60 ;  plea,  accord  and  satisfaction,  50 ; 
plea,  bankruptcy,  61 ;  plea,  coTerture,  62 ;  plea,  duress,  62 ;  plea,  fraud  and  covin, 
52 ;  plea,  illegality,  64 ;  plea,  endorsement  after  the  bill  was  due,  66 ;  plea,  infancy, 
56 ;  plea,  payment,  66 ;  plea,  release,  68 ;  plea,  bill  stolen  or  lost,  68 ;  other  pleas, 
60  ;  declarations  by  the  holder,  &c.,  when  eyidence,  61. 

Sect.  4.  Action  by  Payee  against  Drawer  for  non-payment,  62 ;  declaration  on  a  bill 
after  sight,  62  ;  declaration  on  a  bill  after  date,  62. 

Plea,  traverse  of  the  dramn^f  68  ;  evidence  for  plaintiff,  63 ;  evidence  for  the  defen- 
dant, 64 ;  plea,  traveree  of  the  presentment ^  66 ;  evidence  for  the  plaintiff,  66 ;  plea,  tra- 
verse of  notice  of  dishonour,  67 ;  evidence  for  the  plaintiff,  68 ;  notice  of  dishonour,  70, 
how  and  in  what  form,  70,  by  and  to  whom,  74,  when,  74,  laches,  in  what  cases  ex- 
cused, 77 ;  evidence  for  the  defendant,  81. 
Special  pleadings,  81. 

Sect.  6.  Action  by  Payee  against  Drawer,  for  non-acceptance,  88 ;  declaration,  88. 

Plea,  traverse  of  the  drawing,  83  ;  plea,  traverse  of  the  presentment,  83 ;  evidence, 
83  : — presentment  for  acceptance,  84  ;  in  what  oases,  84,  when,  84,  how,  86 ;  plea, 
traverse  of  the  notice  of  non-aeeeptance,  86  ;  evidence,  88. 
Special  pleadings  and  evidence,  88. 

Sect.  6.  Action  by  Endorsee  against  Drawer,,  for  non-payment,  88 ;  declaration  on  a  bill 
after  tight,  88 ;  declaration  on  a  hill  after  date,  88.  , 

Plea,. traverse  of  the  drawing,  89;  plea,  traverse  of  the  endorsement,  89;  evidence, 

■    89 ;  plea,  traverse  of  the  acceptance,  90 ;  plea,  traverse  of  the  presentment,  90 ;  plea, 
traverse  of  notice  of  dishonour,  90. 
Special  pleadings  and  evidence,  90. 

Sect.  7.  Action  by  Endorsee  against  Drawer,  for  non-acceptance,  93 ;  declaration,  93 ; 
plea,  traverse  of  the  drawing,  93 ;  plea,  traverse  of  the  endorsement,  93 ;  plea,  tra- 
verse of  the  presentment  for  acceptance,  94 ;  plea,  traverse  of  the  notice  of  non-ac- 
ceptance, 94 ;  special  pleadings  and  evidence,  94. 

Sect.  8.  Action  by  Endorsee  against  Endorser,  for  non-payment,  94 ;  declaration  on  a  bill 
after  sight,  94 ;  declaration  on  a  bill  after  dtUe,  94 ;  plea,  traverse  of  the  endorsement, 
96 ;  plea,  traverse  of  the  acceptance,  95 ;  plea,  traverse  of  the  presentment,  96 ;  plea, 
traverse  of  the  notice  of  dishonour,  96 ;  special  pleadings,  96. 

Sect.  9.  Action  by  Endorsee  against  Endorser,  for  non-acceptance,  100;  declaration,  100  ; 
plea,  traverse  of  the  endorsement,  100 ;  plea,  traverse  of  the  presentment  for  accept- 
ance, 100;  plea,  traverse  of  the  notice  of  non-acceptance,  100;  special  pleadings,  100. 

Sect.  10.  Action  upon  a  Foreign  Bill  of  Exchange,  102 ;  form  of  declaration  by  endorsee 
against  endorser,  for  non-acceptance,  103 ;  pleas,  104 ;  evidence,  104 ;  drawing,  106 ; 
acceptance,  106;  endorsement,  106;  presentment,  106;  notice  of  dishonour,  107; 
protest,  108. 
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ACTIONS   UPON   PROMISSOBT  NOTES. 

Sect.  1.  Action  upon  a  Promissory  Note,  by  Payee  against  Maker,  109  ;  declaration  in 
assumpsit,  109;  declaration  in  debt,  111;  plea,  traverse  of  1/ie  making,  &c.,  Ill ;  evidence 
for  the  plaintiff,  112;  evidence  for  the  defendant,  113;  special  pleadings,  119. 

Sect.  2.  Action  by  Endorsee  against  Maker,  124 ;  declaration,  124 ;  plea,  traverse  of  the 
making,  126;  plea,  traverse  of  the  endorsement,  126  ;  evidence,  126  ;  special  pleadings, 
126;  declarations  by  the  holder,  &c.,  when  evidence,  129. 

Sect.  8.  Action  by  Endorsee  against  Endorser,  129 ;  declaration,  129  ;  plea,  traverse  of 
the  endorsement,  130;  plea,  traverse  of  the  presentment,  180;  special  pleadings,  131. 
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CHAPTER   III. 

ACTIONS   UPON   CHEQUES  ON   BANKERS. 

Declaration f  132  ;  plea,  traverse  of  the  making y  132 ;  eTidence  for  the  plaintiff,  132  ; 
eTidence  for  the  defendant,  132;  plea,  traverse  of  the  presentmenty  133;  eTidence,  133; 
plea,  traverse  of  notice  of  dishonour,  135  ;  special  pleadings,  135. 

« 

CHAPTER   IV.       • 

ACTIONS   UPON  bankers'   CASH  NOTES. 
Declaration^  137 ;  pleadings  and  eTidence,  139. 

,  CHAPTER   V. 

VERDICT,   INTEREST,   COSTS,   ETC. 
Verdietf  for  what  amount,  139 ;  interest,  140;  re-exchange,  &o.,  142. 


PART  IL 

INSURANCE. 

Chapter  I.  Marine  Insurance,  143. 

II.  Insurance  from  Fire,  271. 
III.  Insurance  upon  Lives,  285. 

CHAPTER    I. 

MARINE  ^INSURANCE. 

Sect.  1.  The  Policy  of  Insurance,  and  its  Construction,  143;  the  Policy,  148;  form  of 
it,  143 ;  its  construction,  145 ;  hj  whom,  145,  upon  ship,  &c.,  lost  or  not  lost,  146, 
description  of  the  Toyage,  146;  description  of  the  ship  or  goods,  &c.,  insured,  147, 
commencement,  continuance,  and  determination  of  the  risk,  148,  the  premium,  156, 
places  at  which  the  ship  may  touch,  159,  Talue  of  the  ship  or  goods,  &c.,  159,  the 
perils  insured  against,  160,  namely,  capture,  163,  detention,  164,  fire,  165,  piracy, 
166,  jettison,  166,  barratry,  166,  and  others,  169 ;  what  goods  not  subject  to  aTerage, 
unless  general,  169,  what  free  of  aTerage  under  3  per  cent.,  unless  general,  or  the 
ship  be  stranded,  172,  warranties,  172,  of  goods  free  of  aTerage,  173,  as  to  the  time 
of  sailing,  173,  of  the  safety  of  the  ship  at  a  particular  time,  174,  departure  with 
couToy,  175,  of  the  ship  or  goods  being  neutral,  177,  or  being  free  of  capture,  &c., 
in  port,  178,  as  to  the  means  of  defence,  180 ;  warranty  how  made,  180 ;  date  of  the 
poHey,  181 ;  stamp,  181 ;  effect  of  altering  it,  182. 

Seot.  2.  Total  Loss  and  Abandonment,  184 :  total  loss,  184,  what,  184,  how  estimated, 
184 ;  abandonment,  184,  what,  and  in  what  cases,  184,  where  the  Toyage  is  lost,  186, 
where  the  damage  or  salTage  exceeds  one-half,  189,  in  cases  of  capture,  190,  in  cases 
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of  arrest  or  embargo,  198,  in  cases  of  barratry,  194 ;  when,  196^  how,  196,  accept- 
ance or  refusal  of  it,  196. 

SiCT.  3.  Average  Loss  and  Adjnstment,  197 ;  average  loss,  197 ;  general  average,  197 ; 
particular  average,  199  ;  aciyustment,  200 ;  salvage,  202. 

Sect.  4.  The  Declaration,  203 ;  form  of  it,  in  assumpsit,  208,  the  like  by  an  agent,  204, 
statement  of  loss,  205. 

Sect.  5.  The  General  Issue,  and  the  evidence  which  maybe  given  under  it,  206 ;  general 
isnte,  206;  evidence  for  plaintiff,  207  ;  evidence  for  the  defendant,  208. 

Seot.  6.  Oeneral  traverses,  and  evidence  under  them,  209 ;  plea,  traverse  of  the  loading, 
209 ;  evidence,  209 ;  plea,  traverse  of  the  party*  e  interest,  209 ;  evidence,  211 ;  plea,  traverse 
of  the  ship's  saiUng,  216  f  evidence,  217;  plea,  traverse  of  the  loss,  217;  evidence,  217; 
plea,  traverse  of  compliance  with  warranties,  219 ;  evidence,  219. 

Sect.  7.  Special  Pleadings,  221;  plea,  alien  enemy,  221;  replication,  222;  evidence, 
228  ;  plea,  eoneealment,  228 ;  replication,  de  injuria,  228 ;  evidence,  223 ;  exceptions, 
229 ;  plea,  misrepresentation,  282 ;  replication,  de  iigurla,  232  ;  evidence,  282 ;  distinc- 
tion between  representation  and  warranty,  235 ;  plea,  />tf ui,  236 ;  replication,  policy 
obtained  fairly,  &c.,  236;  evidence,  236;  plea,  deviation,  237;  replication,  denial,  237; 
evidence,  287,  deviation,  what,  287,  exceptions,  241,  liberty  to  touch,  &c.,  245;  re- 
turn of  premium,  251 ;  plea,  abandonment  of  the  voyage,  251 ;  replication,  denial,  251 ; 
evidence,  251 ;  plea,  illegality  of  the  policy,  voyage,  trade,  &c.,  254 :  prohibited  trade 
or  voyage,  255 ;  prohibited  goods,  259  ;  in  respect  of  neutral  property,  259 ;  in  other 
cases,  260 ;  plea,  UTiseaworthiness,  261 ;  replication  that  the  ship  tpcu  seaworthy,  261 ; 
evidence,  262,  unseaworthiness  generally,  262,  in  respect  of  her  captain,  crew,  &o., 
265,  in  respect  of  her  loading,  267 ;  plea,  reassurance  or  double  assurance,  267 :  re- 
assurance, 267 ;  double  assurance,  268 ;  plea,  payment,  269 ;  plea,  payment  of  mo- 
ney into  court,  '269 ;  plea,  set-off,  269 ;  other  defences,  269. 

Sect.  8.  Verdict  and  Costs,  270 ;  verdict,  270;  interest,  270;  costs,  270. 

Sect.  9.  Action  for  Return  of  Premium,  271. 


CHAPTER    11. 

INSURANCE  AGAINST  FIRE. 

Sect.  1.  The  Policy  of  Insurance,  and  its  construction,  271 ;  form  of  the  Policy,  271 ; 
construction  of  it,  272 :  as  to  the  description  of  the  property  insured,  278 ;  payment 
of  the  premium,  275  ;  proviso  as  to  invasion,  military  or  usurped  power,  &c.,  275  ; 
conditions,  stipulations,  warranties,  &c.,  276 ;  duty  on  the  policy,  277. 

Sect.  2.  The  Declaration,  278. 

Sect.  3.  General  Pleadings  and  Evidence,  280 ;  general  issue,  280,  forms,  281 ;  evidence, 
281 ;  plea,  general  traverse  of  the  averments,  281 ;  evidence,  282. 

Sect.  4.  Special  Pleadings,  283 ;  plea,  concealment,  283 ;  plea,  fraud,  283 ;  plea,  mis- 
representation, 284 ;  other  pleas,  284. 

Sect.  5.  Verdict  and  Costs,  284:  verdict,  284 ;  interest,  285 ;  costs,  285. 


CHAPTER   III. 

INSURANCE  UPON  LIVES. 

Sect.  1.  The  Policy  of  Insurance,  and  its  construction,  285 ;  form  of  the  Policy,  285  ; 

construction  of  it,  288:  the  declaration,  288;  conditions,  stipulations,  Sec.,  288; 

stamp,  290. 
Sect.  2.  The  Declaration,  290. 
Sect.  8.  General  Pleadings  and  Evidence,  292;  plea,  general  issue,  292;  evidence,  292; 
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plea,  general  travene  of  the  avermenUf  292 ;  eTidence,  293 ;  of  the  averment  of  inte- 
rest, 293. 

SxoT.  4.  Special  Pleadings,  296 ;  plea,  ooncealment,  296 ;  plea,  misrepresentation,  297 ; 
plea,  fraad,  298 ;  other  pleas,  298  ;  Yerdict  and  costs,  299. 


PART  III. 

EJECTMENT. 

Chapter  I.  In  what  Cases,  300. 

II.  The  Declaration  and  Pleas,  324. 

III.  The  Evidence,  334. 

IV.  The  Verdict,  Judgment,  and  Cost,  426. 
V.  Trespass  for  Mesoe  Profits,  429. 

CHAPTER  I. 

IN   WHAT  CASES  EJECTMENT  WILL  LIE. 

In  what  cases,  800 ;  for  what  tenements,  808 ;  npon  what  title,  804 ;  by  whom,  812 ; 
against  whom,  815. 

Within  what  time,  generally,  816 ;  within  what  time,  by  a  remainderman  or  rever- 
sioner, 818 ;  by  a  remainderman,  &c.,  after  an  estate  tail,  819 ;  by  a  reversioner, 
against  tenant  at  will  or  from  year  to  year,  819 ;  by  reversioner,  for  a  forfeiture, 
820 ;  by  issue  in  tail,  821 ;  by  executor  or  administrator,  821 ;  by  mortgagee,  822  ; 
by  ecclesiastical  persons,  822 ;  by  persons  under  disability,  828. 


CHAPTER   11. 

THE  DECLARATION   AND  PLEA. 

SsoT.  1.  The  Declaration,  824 ;  title  of  the  court  and  term,  824 ;  commencement,  825 ; 

demise,  825 ;  entry,  829 ;  parcels,  829 ;  ouster,  831 ;  notice  to  appear,  881 ;  form  of 

the  declaration,  826. 
Sbct.  2.  Plea,  882 ;  General  latue,  888. 

CHAPTER   III. 

_  ■ 

Sect.  1.  Evidence  in  ejectment  generally,  884 ;  evidence  for  the  plaintiff,  884 ;  evidence 
for  the  defendant,  888. 

Skot.  2.  Evidence  in  ejectment  by  a  disseisee,  839 ;  evidence  for  the  plaintiff,  889  ;  evi- 
dence for  the  defendant,  842. 

Sbot.  8.  Evidence  in  Ejectment,  by  a  copyholder,  ^42 :  by  surrenderee,  842 ;  by  heir, 
844 ;  by  devisee,  844 ;  by  grantee,  848 ;  by  mortgagee,  848 ;  by  assignees  of  bank- 
rupt or  their  vendee,  848 ;  by  lessee,  849 ;  surrender  and  admittance,  how  proved,  849 

Sbot.  4,  Evidence  in  ejectment,  in  case  of  a  contested  pedigree,  850 : 

1.  Deteent,  850 :  lineal  descent,  851 ;  collateral  descent,  851 ;  pedigree,  854 ;  descent 
by  custom,  856. 

2.  Evidence  of  descent,  857 :  ancient  documents,  857  ;  reputation  in  the  family,  858  ; 
evidence  for  the  party  disputing  the  pedigree,  860. 

8.  Proof  of  marriage,  860. 

4.  Validity  of  marriage,  861 :  in  churches  or  protestant  chapels,  861 ;  in  the  chapels 
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Dod  V.  Edwards,  2  Car.  &  P.  602,  '   58 

Dodwell  V.  Gibbs,  2  Car.  &  P.  615,  431 

Doe  V.  Adams,  2  Cr.  &  J.  232,  423 

V.  Alderson,  1  Mees.  &  W.  210,         303 

V.  Alexander,  2  M.  &  S.  525,      414,  415 

V.  Alford,  13  Law  J.  47,  ex.,  339 

V.  Allen,  12  Ad.  &  El.  451,  378 

V.  Allen,  3  Taunt.  78,  311,  411 

V.  Allen,  8  T.  R.  147,  389 

V.  Amey,  12  Ad.  &  £1.  476,  420 

V.  Archer,  14  East,  245,  398 


XXX 
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Doe  V.  Armfield,  1  Dowl.  N.  C.  327,  11 

Law  J.  43,  qb.,  335,  426 

Arraitage,  1  D.  &  R.  173,  329 

Ashby,  8  Law  J.  207,  qb.,  416 

Austin  et  al.,  9  Bing.  41,  336,  340 
Austin  et  al..  2  Moore  &.  S.  107,     401 

Banks,  4  B.  &  A.  401,  409,  412 

Barber,  2  T.  R.  749,  305 

Barford  et  al.,  4  M.  &  S.  10,  385 

Barker,  2  Cr.  &  M.  234,  427 

Bartle,  5B.  &  A.492,  348 
Barton  et  al..  9  Law  J.  57,  qb.,       401 

Bateraan,  2  B.  &  A.  168,  310,  408 

Bath,  2  Nev.  &  M.  440,  330,  331 

Batten,  Cowp.  243,  399 

Bayley,  5  Car.  &  P.  67,  397 

Baytup,  3  Ad.  &  El.  188,  401 

Beavan,  3  M.  &  S.  353,  310 

Beckett,  12  Law  J.  236,  qb.,  320 

Bell,  5  T.  R.  274,  471,  394 

Bevan,  3  M.  &  S.  353,  418,  419 

Benyon.  12  Ad.  &  El.  431,  379 

Birch,  1  Mees.  &  W.  402,  420 

Bircbmore,  9  Ad.  &  Ei.  662,  339 

Bliss,  4  Taunt.  735,  311,411 

Boast,  7  Dowl.  487,  404 

Bond,  5  B.  &  C.  855,  416 

Booth,  2  B.  &  P.  219,  304,  314 

Boulton,  6  M.  &  S.  148,  395 

Bradbury,  2  D.  &  R.  706,  313,  395 

Bradley,  1  Dowl.  N.  C.  259,  427 

Brewer,  4  M.  &  S.  300,  334 

Brindley,  4  B.  &  Ad.  84.  404,  416 

Broad,  2  Man.  &,  Gr.  523.  409 
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▼. 
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▼. 
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V. 
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V. 
V. 
V. 
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V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 

V. 


Brown  et  al.,  7  Ad.  &  El.  447,  8 

Law  J.  49,  qb.,  40] 

Browne,  8  East,  166,  392,  394 

Brydges,  2  D.  &  R.  29,  413 

Buller,  2  Esp.  589,  397 

Burton,  9  Car.  &  P.  254,  339,  401 

Butcher,  1  Douff.50,  308 
Cadwallader,  2  B.  &,  Ad.  473,        423 

Calloway,  6  B.  &  C.  484.  350 

Calvert,  2  Camp.  387,  389,  375,  399 

5  Taunt.  170,  308 

Carter,  8  T.  R.  57.  Id.  300,  310,  419 

Ry.  &  M.  237,  394 

Chambre,  4  Camp.  1,  305 
Chamberlain.  9  Law  J.  38,  ex.  390, 395 

Chaplin,  3  Taunt.  120,  313,  326 

Church,  3  Camp.  71,  398 

Clark,  8B.  &  C.  717,"^  317 

Clarke  et  al..  8  East.  185,  309 

Peake  Add.  Ca.  239,  400 

Clift,  12  Ad.  &  EI.  566,  Id.  572,     344 

Cooper,  1  Man.  &>  Gr.  135,  395 

Copeland,  2  T.  R.  779,  428 

Crick,  5  Esp.  196,  397 

Crisp,  5  Esp.  196.  396 

Cuff,  1  Camp.  173,  313 

Cuperton,  9  Car.  &,  P.  112,  320 

Danvers,  7  East,  299,  345 

Davis,  1  Esp.  358,  429 
Day,  2  Ad.  &>  £.  N.  C.  147,  12 

Law  J.  86.  qb.,  421,  424 

Denton,  1  T.  R.  11,  330 

Derry,  9  Car.  &>  P.  494,  395 

Dilnot,  2  New  Rep.  401,  383 

Dobell,  10  Law,  242,  qb.,  297 

Dodd,  2  Nev.  &  M.  838,  391,  394 

Donavan,  2  Camp.  76,  397 

1  Taunt.  555,  397 

DoDBtOD,  1  B.  &  Ad.  230,  426 


317 
401 
420 
326 
428 
377 
395 
326 
402 
328 
328 

432 
361 

303 
427 
393 
394 

349,  350 
427 
415 
401 
343 
421 

310,  408 
413 


Doe  v.  Durnford,  2  M.  &  8.  62,  293, 400 

y.  Dyball,  8  B.  &  C.  70,  330 

Moody  &  M.  346,    336,  340 

V.  Dyson  et  al..  Moody  &  M.  77,        415 

v.  Edmunds,  6  Mees.  &  W.  295, 

317, 319 
V.  Edwards  et  al.,  5  Ad.  &  El.  95, 

6  Car.  &  P.  208, 
V.  Elkins,  Ry.  &  M.  29, 
V.  Errington,  1  Ad.  &  El.  750, 

4  Dowl.  602, 
v.  Evans,  1  Cr.  &>  M.  42, 

9  Mees.  &  W.  48, 
v.  Fenn,  3  Camp.  190, 
V.  Field,  2  Dowl.  542, 
V.  Figgina,  3  Taunt.  440, 
V.  FiUis,  2  Chit.  170, 
V.  FiUiier,  12  Law  J.  188,  ex.,  13  Id. 

275,  ex., 
v.  Fleming,  4  Bing.  266, 
T.  Fletcher.  8  B.  &  C.  25,  Latch, 

62, 
v.  Ford,  2  Smith,  407, 
v.  Forster.  13  East,  405, 
v.  Forward,  11  Law  J.  321.  qb., 
v.  Freeman,  C^r.  &  K.  386, 
v.  Fry.  2  Dowl.  265, 
v.  Fuchan,  15  East,  286, 
V.  Fuller,  1  Tyr.  &  Gr.  17, 
V.  Gibbons,  7  Cur.  &  P.  161, 
V.  Giles,  5  Bing.  421, 
V.  Goodwin,  4  M.  &  S.  265, 
V.  Golding,  6  Moore,  231, 
v.  Goidwin,  2  Ad.  &  £1.  N.  C.  143, 

305,  314,  322,  324 
10  Law  J.  275,  qb.  395 

V.  Goslee,  9  Car.  &.  P.  46, 2  Moody 

&  Rob.  243. 
V.  Grant,  12  East,  221. 
v.  Gray,  10  B.  &  C.  615. 
V.  Grazebrook,  12  Law  J.  221,  qb. 
v.  Green,  9  Ad.  &  El.  658, 
V.  Lord  Grey  de  Wilton, 

384,  n., 
y.  Griffin.  15  East,  293, 
V.  Grubb,  10  B.  &  C.  816, 
V.  Grundy,  1  B.  &  C.  284, 
V.  Hall,  16  East,  208,     312.  328,  343,  349 
12  Law  J.  239,  cp.,  328 

y.  Hare,  2  Cr.  &  M.  145,  432 

y.  Harlow  et  al.,  12  Ad.  &,  El.  40, 

431    432 
V.  Harpur.  2  D.  &  R.  708,  '  327 

y.  Harris,  8  Ad.  &  El.  1,  382 

5  M.  &  S.  326.  338 

V.  Harrison,  13  Law  J.  97,  qb.,  374 

V.  Harvey,  Ry.  &  M.  97,  359 

y.  Hazell,  1  Esp.  94,  395 

y.  Heather,  10  Law  J.  296,  ex.,  1 

Dowl.  N.  C.  64,  328 

y.  Hickman,  1  Nev.  dt  M.  780,  347 

y.  Hicks,  7  T.  R.  433.  727,  311,  327 

y.  Hilder,  2  B.  &  A.  782, 

307,  314,  395,  424 
y.  Hilliard,  5  Car.  &>  P.  132.  428 

y.  Hodgson.  12  Ad.  &  El.  135,  406 

y.  Hogg.  4  D.  &  R.  226;  1  Car.  &  P. 

160,  310, 418 

y.  Horn  et  al.,  3  Mees.  &>  W.  333,  5 

Id.  564.  337,  339,  402 

y.  Horn.  12  Law  J.  72,  qb.  422 

v.  Horsley,  3  Nev.  &  M.  567,  311 

y.  Howard,  11  East,  498,  398 


374 
337 
427 
361 
397 

2  East, 

398 

341,359,370 
395 
427 
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Doe  T.  Huddart,  2  Cr.  M.  &>  R.  316,  4 

Dowl.  437,  430,  432,  433,  434 

T.  Hughes,  4  Dowl.  412,  1  Gale,  263, 

336,  428 
10  Law  J.  185,  ex.  39iF 

7  Mees.  &.  W.  139,     396,  398 
T.  Halme,  2  M.  &  R.  433,  395 

T.  Halse,  3  B.  &>  C.  757.  317 

T.  Humphreys,  2  East,  237,  399 

▼.  Jackson  et  al.,  1  Doug.  175,  397 

V.  James,  16  East,  212,  308 

T.  Jepson,  3  B.  &,  Ad.  402,  310,408 

T.  Jessop,  3  B.  &  Ad.  402,  404 

T.Johnson,  1  Stark.  411,  310 

T.  Jones  et  al.,  10  B.  &>  C.  718,  391 

▼.  Jones,  1  Dowl.  N.  C.  352,  426 

▼.  Keeling,  1  M.  &  S.  95,  309,  420 

T.  Kighiley,  7  T.  R.  63,  397 

V.  King,  2  Dowl.  580,  328 

T.  Lambley,  2  Esp.  635,  393,  397 

▼.  Laming,  4  Camp.  77,  310,  418 

V.  Lancashire,  5  T.  R.  49,  385 

▼.  Lawes,  7  Ad.  &,  El.  195,  344,  346,  347 
y.  LawBon  et  al.,  8  B.  &  C.  660,  340 
▼.  Lea,  11  East,  312,  397 

V.  Leach,  3  Man.  &  Gr.  229, 10  Law 

J.  289,  cp.  328 

V.  Lee,  4  Taunt.  459,  432 

▼.  Lightfoot,  11  Law  J.  151,  ex.  322 

T.  Litherland,  4  Ad.  &  El.  784,  338 

T.  Llewellyn,  2  Cr.  &,  M.  503,  347,  348 
y.  Long  et  8l.,9  Car.  &  P.  773,  395 

y.  Lonsdale,  12  East,  39,  326 

y.  Lucas,  5  Esp.  153,  398 

y.  Maisey,  8  B.  &>  B.  767,  421 

y.  Manifold,  1  M.  &  S.  294,  376 

y.  Marchant,  13  Law  J.  59,  cp.  381 

V.  Marchetti,  1  B.  &  Ad.  715,  408 

y.  Martin,  1  Car.  &  M.  32,  366,  340 

y.  Masters,  2  B.  &  C.  490,  412 

y.  Mee,  1  Nev.  &  M.  424,  349 

y.  Meux,  1  Car.  &  P.  346,  411 

4  B.  &  C.  606,  415 

y.  Miller,  1  Chit.  536,  328 

y.  Mills,  2  Ad.  &>  El.  17,  401 

y.  Milward  et  al.,  3  Mees.  Sl  W.  328,  396 
y.  Mitchell  et  al.,  2  M.  &>  S.  446,  328 
y.  M*Kaeg.  10  B.  &  C.  721,  391 

y.  Moore,  6  Bing.  656,  405 

y.  Morris,  12  East,  237,  393 

11  Law  J.  313,  ex.,  415 

y.  Morse,  1  B.  &>  Ad.  365,  394 

y.  Murless,  6  M.  &  S.  110,  425 

y.  Musgraye,  1  Man.  &.  Gr.  625,  9 

Law  J.  318.  cp.  303 

y.  Nepean,  5  B.  &  Ad.  86,  369 

y.  Noden,  3  Esp.  530,  394 

y.  Oliyer,  10  B.  <fc  C.  181,  312 

y.  OUey  et  al..  9  Law  J.  379.  qb.,  12 

Ad.  &  El.  481,  348,  349,  421 

y.  Otway,  8  East,  357,  330 

T.  Oxenbam,  7  Mees.  &,  W.  131,       318 
10  Law  J.  6,  ex.  321 

y.  Palmer,  16  East,  53,  399 

y.  Parke,  4  Ad.  &,  El.  816,  349 

y.  Parker,  Gow.  180,  395 

y.  Pasquali,  Peake,  196,  395 

y.  Paul,  3  Car.  &,  P.  613,  412 

y.  Payne,  1  Stark.  86,  419 

y.  Peck,  1  B.  &  Ad.  428,  417 

V.  Pegge,  1  T.  R.  758,  n.  306 

▼•  Pegge,  1  T.  R.  760,  n.,  4  Doug. 

309,  400, 422 


Doe  y.  Earl  Pembroke  et  al.,  U  East,  504, 358 
y.  Penfold,  8  Car.  &  P.  536,  336,  340 
y.  Penfold,  12  Law  J.  70,  ob.  422 

y.  Perkes  et  al.,  3  B.  dt  Ad.  489,        382 
y.  Perkins,  3  M.  &  S.  271,  312 

y.  Pcrrin,  9  Car.  &  P.  467,  397 

y.  Pett,  11  Ad.  &E1.842,    336,337,338 
y.  Phillips,  3  B.  &  Ad.  753,  341 

y.  Phillips,  6  T.  R.  597,  409 

y.  Phillis,  2  Chit.  170,  395 

y.  Pierce,  2  Camp.  96,  396 

y.  Pike  et  al.,  5  6.  &  Ad.  738,  321 

y.  Pilkington,  4  Burr.  2447,  326 

y.  Pitman,  2  Ney.  &  M.  672,  395 

y.  Plowman,  2  B.  &  Ad.  573,  307 

y.  Plowman,  1  East,  441,  330 

y.  Plumtre,  3  B.  &>  A.  474,  311 

y.  Porter,  3  T.  R.  13,  313.  327,  396 

y.  Powell,  5  B.  &  C.  308,  418 

y,  Pritchard  et  al.,  5  B.  6l  Ad.  765,    305 
y.  Pullen.  2  Bing.  N.  C.  749,  395 

y.  Pullen,  2  Hodg.  39,  394 

y.  Pnlman  et  al.,  11  Law  J.  319,  qb.    341 
y.  Quigley,  2  Camp.  505,  395 

y.  Raby,  2  B.  &  Ad.  948,  335 

y.  Rafian,  6  Esp.  4,  394,  395 

y.  Ramsbottom,  3  M.  &  S.  516,         401 
y.  Read,  8  East,  353,  318,  326 

y.  Read,  12  East,  57,    313,  337,  395,  396 
y.  Rendall,  1  Chit.  535,  328 

y.  Rhodes  et  al.,  11  Mees.  dc  W. 

600,  398, 428 

y.  Rickarby,5Esp.4,  419 

y.  Ridgway,  4  B.  &  A.  53,  359 

y.  Robinson,  3  Bing.  N.  C.  677,         396 
y.  Rock,  Cr.  dt  M.  549,  325 

y.  Rock,  4  Man.  &  Gr.  30,  320 

y.  Roe.  1  Chit.  573,  331 

y.  Roe,  1  Cr.  &  J.  330,  332 

y.  Roe,  2  Dowl.  180,  405 

y.  Roe,  Id.  186,  324 

y.  Roe,  6  Id.  629,  332 

y.  Roe,  1  D.  &  R.  433,  405 

y.  Rogers,  Car.  &.  K.  390,  328 

y.  Rosser,  3  East,  11,  336 

y.  Rotheram,  3  Dowl.  690, 1  Gale, 

157,  403, 405 

y.  Routledge,  Cowp.  705,  308 

y.  Rowe,  Ry.  &>  M.  343,  417 

y.  Rushworth,  4  Mees.  &,  W.  74,       403 
y.  Salter,  3  Taunt.  485,  426 

y.  Scott,  4  B.  &  C.  706,  318 

y.  Seaton  et  al.,  2  Cr.  M.  &>  R.  728, 

336,  338,  401 
y.  Shawcross,  3  B.  &  C.  752,  414 

V.  Smith  et  al.,  1  Camp.  196,  374 

y.  Smith  et  ux.,  1  Esp.  391,  375 

y.  Smith,  2  Stark,  199  426 

y.  Smith,  5  Taunt.  795,  419 

y.  Snowden,  2  W.  Bl.  1224.  398 

y.  Spence,  6  East,  120,  396 

y.  Spiller,  6  Esp.  70,  397 

y.  Stacey,  6  Car.  &  P.  139,         336,  340 
y.  Staple,  2  T.  R.  684,  305,  307 

y.  Staunton,  2  B.  &  A.  371,  339 

y.  Steele,  3  Camp.  117,  399 

y.  Stennett,  2  Esp.  217,  394 

y. 'St.   Helen's   and    Runcorn  Gap 

Railway  Co.,  2  Ad.  &  El.  N.  Cf. 

364,  11  Law  J.  6,  ob.  422 

y.  Stevens.  3  B.  &  Ad.  299,         310,  406 
y.  Stradling,  2  Stark.  187,  339 

y.  Sammersett,  1  B.  d&  Ad.  135,         395 
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Doe  V.  Samtnerset,  2  W.  Bl.  692,  313 

V.  Sybourn,  2  Eep.  877,  396 

V,  Sybourn,  7  T.  R.  2,  307 

V.  Tarver,  Ry.  &  M.  141,  359 

V.  Tees,  8  D.  &  R.  63,  378 

T.  Thomas,  3  Man.  &,  Vwt.  815,  344 

V.  Thompson.  5  Ad.  &  El.  532,  317,  350 
V.  Thorn,  1  M.  &  S.  425,  426 

V.  Tofield,  11  East,  246,  343, 346 

V.  Tom,  12  Law  J.  264,  qb.  395,  421 

V.  Tresiddor,  1  Ad.  &  El.  N.  C. 

416,  349 

V.  Tuchetl,  2  B.  &.  A.  773,  328 

V.  Turford,  3  B.  &  Ad.  800,  400 

V.  Turner,  10  Law  J.  213,  320 

V.  Vardell,  5  B.  &  C.  438,  371 

V.  Vernon,  7  East,  8,  313,  345 

V.  Vince,  2  Camp.  256,  397 

V.  Wainright,  5  Ad.  &  El.  520,  339 

V.  Walker,  13  Law  J.  153,  ex.  388 

V.  Walker,  7  T.  R.  478,  394,  397 

V.  Walters,  10  B.  &  C.  626,  396 

V.  Windlass,  7  T.  R.  117,  412,  413,  414 
V.  Ward,  1  H.  Bl.  97,  394 

v.  Watkins,  7  East,  551,  396,  398 

V.  Watson,  2  Stark.  320,  401 

V.  Watts,  9  East,  17,  312 

V.  Watts,  7  T.  R.  83,  392,  394 

V.  Webber,  1  Ad.  &  El.  119,  423 

V.  Webber,  3  Bing.  N.  C.  922, 

306,343,422 
V.  Webster,  12  Ad.  &  El.  442,  327 

V.  Welch,  4  Camp.  264.  338 

y.  Wells  et  al.,  8  Law  J.  165,  qb.  407 
V.Wharton, 8 T.  R.  2, 

305,  314,  315,  422,  424.  425 
V.  Whitcomb,  8  Bing.  46.  429,  431 

V.  Whitehead,  8  Ad.  &  El.  571,  416 
V.  Wilkinson,  12  Ad.  &  El.  743,  398 
V.  Wilkinson,  5  D.  &  R.  273,  317 

V.  Williams,  5  B.  &  Ad.  783,  312 

V.  Williams,  6  B.  &  C.  41,  396 

V.  Williams.  Cowp.  622,  395 

V.  Wilson,  2  Stark.  477,  338 

V.  Wipple,  1  Esp.  360,  427 

V.  Witherwick.  3  Bing.  11,  4Wi 

V.  Wolley.  8  B.  &  C.  22,  358,  370, 378 
V.  Woodbridge,  9  B.  &  C.  376,  411 

T.  Woodman  et  al.,  8  East,  227,  398 

V.  Woombwell,  2  Camp.  559,  393 

V.  Worsley,  1  Camp.  20,  418 

V.  Wrighte,  2  B.  &  A.  710,  307 

▼.  Wrightman,  4  Esp.  5,  397 
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ACTIONS  UPON  BILLS  OF  EXCHANGE. 
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♦SBOTION    I. 


[*2] 


ACTION  UPON  A  BILL  OP  EXCHANGE,  BY  DRAWER  AGAINST  THE  ACCEPTOR. 

DXOLABATIOV  IN  ASSUXPfllT,  WHBBB  THS  DSAWEB  IS  ALSO  PATIJL 

In  the  Queen's  Bench.  proper  person],  complains  of  C.  D.,  the 

The day  of ,  1844.  defendant  in  this  suit,  who  has  been 

Middlesex  to  wit:  A.  B.  the  plaintiff  in    summoned  to  answer  the  plaintiff  in  aa 

this  suit,  by  E.  F.  his  attorney  \(rr^  in  his  action  on  promises ;  whereas  the  plaintiff 
yoL.  n.  4 


60  archbold's  law  op  nisi  prius. 

on ,  made  his  bill  of  exchange  in  the  defendant,  on  the  day  and  year  afore- 
writing,  and  directed  the  same  to  the  de-  said,  was  indebted  to  the  plaintiff  in /. 

fendant,  and  thereby  required  the  defen-  for  money  found  to  be  due  from  the  de- 

dant    to   pay  the    plaintiff 1,    [two  fendant  to  the  plaintiff  on  an  account  then 

months]  after  the  [date  or  sight]  thereof,  stated  between  them :  and  the  defendant 

which  period  had  elapsed  before  the  com-  afterwards,  on  the  day  and  year  aforesaid, 

mencement  of  this  suit ;  and  the  defendant  in  consideration  thereof,  then  promised  to 

then  accepted  the  same  bill,  and  promised  pay  the  said  last-mentioned  sum  to  the 

the  plaintiff  to  pay  the  same  according  to  plaintiff  on  request  j   yet  he  hath  disre- 

the  tenor  and  effect  thereof,  and  of  his  garded  his  promise,  and  hath  not  paid  the 

said  acceptance  thereof,  but  did  not  pay  said   last-mentioned   sum   or   any  part 

the  same  when  due.     [^Add  a  count  upon  thereof:  to  the  plain  tiff's  dam  age  of — —I,} 

an  account  stated  thus] :  And  whereas  also  and  therefore  he  brings  suit,  &c. 

THB   LIKE,  WHKRl  THE  DKAWEB  IS   NOT  PAYEE. 

Commencement  ut  supra.]  Whereas  the  cepted  the  same,  and  promised  the  plain- 
plaintiff,  on ,  made  his  bill  of  ex-  tiff  to  pay  the  same,  according  to  the  tenor 

change  in  writing,  and  directed  the  same  and  effect  thereof;  yet  he  did  not  pay  the 

to  the  defendant,  and  thereby  required  amount  thereof,  although  the   said  bill 

the  defendant  to  pay  0.  P.  or  order /.,  was  presented  to  him  on  the  day  when  it 

[twenty-one   days]    after  the  [date   or  became  due,  and  thereupon  the  same  was 

sight]  thereof,  which  period  had  elapsed  then  returned  to  the  plaintiff:  of  all  which 

before  the  commencement  of  this  suit,  the  defendant  then  had  notice.  IThenadd 

and  then  delivered  the  same  to  the  said  the  count  on  an  account  stated^  and  conclusion^ 

0.  P.:  and  the  said  defendant  then  ac-  as  in  the  last  precedent.] 

The  above  are  the  forms  of  declarations  by  the  drawer  against  the 
acceptor  of  an  inland  bill  of  exchange,  that  is  to  say,  where  the  drawer 
and  acceptor  reside  in  England,  or  where,  although  the  drawee  reside 
abroad,  the  drawer  resides  in  England,  and  draws  the  bill  payable  here, 
and  it  is  accepted  accordingly.  Amner  v.  Clark,  2  Cr.  M.  &  R.  468.(*) 
As  to  the  form  of  a  declaration  on  a  foreign  bill  of  exchange,  that  is  to 
say,  a  bill  drawn  in  England  upon  a  person  residing  out  of  it,  and  pay- 
able out  of  it,  or  by  a  person  abroad  upon  a  person  residing  in  England, 
see  post,  Sect.  10. 

The  above  forms  are  given  by  R.  G.  T.  1  W.  4,  with  the  exception  of 
one  or  two  slight  alterations :  the  forms  given  by  the  rule  state  a  special 
venue  ^^at  London^'*  &c.,  which  has  since  been  prohibited  by  R.  G.  H. 
4  W.  4,  s.  8.  The  forms  in  the  rule,  also,  after  stating  the  time  the  bill 
had  to  run,  stated  **  which  period  has  now  elapsed."  This  was  at  first 
objected  to,  because  as  the  writ  was  the  commencement  of  the  action, 
r^co-i  the  bill  might  not  have  been  payable  when  the  writ  was  sued  out, 
^yet  the  time  at  which  it  was  drawn  might  have  elapsed  at  the  time 
of  the  declaring.  See  Abbott  v.  Aslett,  1  Mees.  &  W.  209.(*)  It  was 
then  altered  in  practice,  as  in  the  above  forms.  It  was  afterwards, 
however,  holden  that  the  form,  as  in  the  rule,  was  sufficient.  Owen  v. 
Waters,  2  Mees.  k  W.  91.('*')  Still,  however,  it  may  be  advisable  to 
continue  the  statement  that  the  time  elapsed  before  the  commencement 
of  the  suity  as  in  the  above  forms.    It  has  been  also  holden  that  a 
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declaration  on  a  bill  of  exchange,  omitting  altogether  a  promise  to  pay, 
was  good ;  for,  by  the  new  rules,  such  promise  cannot  be  traversed,  and 
therefore  it  is  no  longer  necessary  to  aver  it.  Griffith  v.  Roxbrough,  2 
Mees.  &  W.  734,(*)  6  Dowl.  133.  Also,  if  a  bill  be  accepted,  payable 
at  a  banker's,  or  other  place,  it  is  not  necessary  to  set  that  out  in  the 
declaration,  unless  it  be  expressed  to  be  payable  there  ^^  only,  and  not 
elsewhere ;"  1  &  2  G.  4,  c.  78,  s.  1 ;  vide  post,  p.  11 ;  although  if  it  be 
set  out,  and  a  presentment  at  the  banker's  be  averred,  that  will  not 
vitiate  the  declaration,  or  be  a  ground  of  nonsuit  fit  the  trial.  Blake  v. 
Bowman,  11  Law  J.  222,  cp.  Where  the  declaration  stated  the  bill  to 
be  payable  to  the  order  of  the  drawer,  it  was  objected,  upon  special  de- 
murrer, that  as  it  was  payable  only  to  his  order,  and  not  to  himself,  he 
could  not  sue  upon  it,  and  none  but  the  person  to  whom  he  would  endorse 
it  could :  but  the  court  held  that  there  was  nothing  in  the  objection ; 
that  a  bill  payable  to  a  man's  order  was  payable  to  himself,  if  he  made 
no  order  to  pay  it  to  any  other  person.    Smith  v.  M'Clore,  5  East,  476. 

DECLARATION  IN  DEBT. 

The  above  form  is  in  assumpsit.  But  it  may,  if  deemed  advisable,  be 
framed  in  debt ;  for  debt  will  lie  upon  a  bill  of  exchange,  whe^e  the 
action  is  by  and  against  the  immediate  parties  to  it :  as,  for  instance, 
by  the  drawer  against  the  acceptor,  if  the  bill  be  payable  to  the  drawer's 
order ;  Priddy  v.  Henbrey,'  1  B.  &  C.  674 ;  whether  it  purport  to  be 
value  received,  Id.,  or  not ;  Watson  v.  Knightley,**  11  Ad.  &  EL  702 ; 
by  the  payee  against  the  drawer ;  by  the  first  endorsee  against  the 
drawer,  if  the  drawer  be  also  payee ;  Stratton  v.  Hill,  3  Price,  263 ; 
or  by  an  endorsee  against  his  immediate  endorser.  Watkins  v.  Wake,  7 
Mees.  &  W.  488.(*)  But  where  there  are  any  intermediate  parties 
between  the  plaintiff  and  defendant,  debt  will  not  lie ;  as,  for  instance, 
if  the  drawer,  being  also  payee,  endorse  it  to  a  third  person,  and  such 
third  person  transfer  it  to  the  holder,  with  or  without  endorsing  it,  debt 
will  not  lie  by  the  holder  against  the  drawer.  Lewin  v.  Edwards,  9 
Mees.  &  W.  720.('*')  So,  an  endorser  cannot  maintain  debt  against 
the  acceptor ;  Powell  v.  Ancell,*  3  Man.  &  Gr.  171 ;  nor  can  the  payee, 
who  is  not  also  the  drawer.  The  declaration  in  debt  is  nearly  the  same 
as  the  above  forms  respectively,  except  that  it  states  that  the  defendant 
was  *^^  summoned  to  answer  the  plaintiff  in  an  action  of  debt ;  and  -^  ._ 

the  plaintiff  demands  of  the  defendant  the  sum  of  £ "   [the^    -* 

aggregate  amounts  of  the  sums  in  the  differefU  counts :"}  For  that 
whereas,  &c.  [as  in  the  above  formSy  hut  omitting  the  promises^  and 
adding^  if  necessary ^  account^  upon  an  account  stated^  thus :]  "  And 
whereas  also  the  defendant,  on  the  day  and  year  aforesaid,  was  indebted 
to  the  plaintiff  in  <£ y  for  money  found  to  be  due  from  the  defendant 
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to  the  plaintiff  on  an  account  then  stated  between  them,  and  which  said 
last-mentioned  sum  of  money  was  to  be  paid  by  the  defendant  to  the 
plaintiff  on  request :  whereby,  and  by  reason  of  the  non-payment  of  the 
said  several  sums,  an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendant  the  said  sum  of  money  above  demanded, 
yet  the  defendant  has  not  paid  the  said  sum  of  money  above  demanded, 
or  any  part  thereof,  to  the  plaintiff^s  damage  of  <£5 ;  and  thereupon  he 
brings  suit,"  &c. 

PLEA,   TRAVERSE   OF  THE   ACCEPTANCE. 

In  the  Queen's  Bench,  And  as  to  the  last  count  in  the  said  de- 

The day  of a.  d.  1844.  cLaration  the  defendant  says  that  he  did 

C.  D.  )  '^0  B&id  defendant;  by  6.  H.  his  not  promise   lory  in  debt,  that  he  never 

ats.   [attorney    [as  to    the  said  first  was  indebted  to  the  plaintiff],  in  manner 

A.  B.  )  count  of  said  declaration],  says  and  form  as  the  plaintiff  in  the  said  last 

he  did  not  accept  the  said  bill  in  the  said  count   has    above    thereof   complained 

[first  count]  mentioned,  in  manner  and  against  him ;  and  of  this  he  puts  himself 

form  as  the  plaintiff  in  the  said   [first  upon  the  country,  &c. 
count]  has  above  in  that  behalf  alleged : 
and  of  this  he  the  defendant  puts  himself 
upon  the  country,  &c. 

By  R.  G.  H.  4  W.  4,  r.  2,  "  in  all  actions  upon  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpait  shall  be  inadmissible.  In 
such  actions,  therefore,  a  plea  in  denial  must  traverse  some  matter  of 
fact, — as,  for  example,  the  drawing,  or  making,  or  endorsing,  or  accept- 
ing, or  presenting,  or  notice  of  dishonour,  of  the  bill  or  note."  Where, 
however,  an  executor  declared  on  a  promissory  note,  payable  to  his  tes- 
tator, laying  the  promise  to  himself  after  the  death  of  the  payee,  it  was 
holden  not  to  be  within  the  above  rule,  and  that  non  assumpsit  was  a 
good  plea ;  for  the  rule  extends  only  to  cases  where  a  promise  to  pay  is 
implied  by  law  from  the  drawing,  &c.,  and  the  law  implies  no  such  pro- 
mise to  pay  an  executor.     Timmis  et  al.  v.  Piatt,  2  Mees.  &  W.  720.(*) 

If  a  count  on  an  account  stated  be  added,  as  in  the  above  precedent, 
care  must  be  taken  to  plead  to  it.  Where  to  a  declaration  containing  a 
count  on  a  bill  of  exchange  by  the  payee  against  the  acceptor,  and  a 
count  on  an  account  stated,  the  defendant  merely  pleaded  that  he  did 
not  accept  the  bill  in  the  declaration  mentioned :  this  was  holden  bad 
upon  demurrer,  as  being  pleaded  to  the  whole  declaration,  and  being  an 
answer  to  part  only  ;  Putney  v.  Swann,  2  Mees.  &  W.  72  ;(*)  or  if  the 
defendant,  in  such  a  case,  plead  non  assumpsit  to  the  whole  declaration, 
the  plaintiff  may  sign  judgment  as  to  the  first  count,  and  enter  a 
*nolle  prosequi  SL9  to  the  other ;  Fraser  v.  Newton,  7  Dowl.  778; 
^  -I  or  if  the  defendant  be  under  terms  to  plead  issuably,  the  plaintiff 
may  treat  such  a  plea  as  a  nullity,  and  sign  judgment  as  to  both  counts. 
Sewell  V.  Dale,  7  Dowl.  809.    But  where  the  defendant  pleads  only  to 
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the  first  count,  and  the  plaintiff  has  a  verdict,  the  defendant  will  not  be 
allowed  to  take  advantage  of  his  own  mispleading  in  arrest  of  judgment. 
Harvey  v.  Richards,  1  H.  BI.  644. 

BYIDBNOl  FOR  THS  PLAINTIFF. 

As  to  the  second  count,  it  may  be  supported  by  proof  of  the  bill ;  per 
Abbott,  C.  J.,  in  Rhodes  v.  Gent,*  5  B.  &  A.  245,  244 ;  *Thompson  v. 
Morgan,  3  Gamp.  101 ;  or,  by  proof  of  the  original  consideration,  or 
evidence  of  any  other  cause  of  action  for  which  such  a  count  will  lie. 
See  1  Arch.  N.  P.  192-194.  And  where  the  plaintiff  gives  evidence  of 
the  original  consideration  under  one  of  the  common  counts,  his  particu- 
lars stating  such  consideration,  he  will  be  allowed  to  take  a  verdict  on 
that  count,  as  well  as  on  the  count  upon  the  bill.  Ryder  v.  Ellis,*'  8 
Car.  &  P.  357. 

In  support  of  the  count  upon  the  bill,  the  bill  itself  must  in  all  cases 
be  produced;  Davis  v.  Todd,  4  Taunt.  608;  Powell  v.  Roach,  6  Esp. 
76 ;  unless,  perhaps,  where  it  has  been  destroyed ;  see  Pierson  v.  Hutch- 
inson, 2  Gamp.  217,  per  Ld.  Ellenborough,  C.  J. ;  or  unless  it  have 
been  lost  whilst  it  was  not  in  a  negotiable  state,  as  where  a  bill  payable 
to  the  drawer's  order  has  been  lost  before  it  was  endorsed  by  him ; 
see  Rolt  v.  Watson,'  4  Bing.  273 ;  Pierson  v.  Hutchinson,  supra ;  or 
after  it  has  been  specially  endorsed,  and  not  endorsed  over :  Long  v. 
Baillie,  2  Camp.  214,  n. :  in  which  cases,  it  seems,  secondary  evidence 
may  be  given  of  its  contents.  But  proof  of  its  being  lost  whilst  in  a 
negotiable  state,  Poole  v.  Smith,**  Holt,  144,  although  after  it  became 
due,  and  although  the  acceptor  have  promised  to  pay  it,  Hansard  v. 
Robinson,*  7  B.  &  C.  90,  Davis  v.  Todd,  4  Taunt.  608,  will  not  be  suffi- 
cient. 

By  Stat.  9  and  10  W.  3,  c.  17,  s.  3,  if  an  inland  bill  be  lost  or  mis- 
carry, within  the  time  limited  for  its  payment,  the  drawer,  on  security 
given  to  indemnify  him  if  the  bill  be  found,  shall  give  another  bill  of 
the  same  tenor  of  the  first.  But  this  gives  the  loser  merely  a  remedy 
in  equity,  and  does  not  affect  the  rule  above  mentioned.  However,  upon 
a  writ  of  inquiry,  in  an  action  where  there  is  a  count  upon  a  bill  or  note, 
it  is  not  necessary  to  produce  it ;  Lane  v.  Mullins,^  2  Ad.  &  EI.  N.  C. 
254,  and  the  same,  it  should  seem,  where  the  count  on  the  bill  or  note 
is  demurred  to,  so  that  it  is  only  necessary  to  assess  the  damages  upon 
it,  and  the  plaintiff  proceeds  to  trial  upon  other  counts  in  the  declaration. 
And,  lastly,  if  at  the  time  of  the  trial,  the  bill  be  in  the  hands  of  the 
acceptor,  the  plaintiff  may  give  him  notice  to  produce  it ;  and  if  he  do 
Bot  produce  it,  the  plaintiff  may  give  secondary  evidence  of  its  contents. 
Smith  V.  M'Clure,  5  East,  476,  per  Ld.  Ellenborough,  C.  J. 
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-  jjj  ^  *  Having  produced  the  bill,  the  plaintiff,  under  the  above  plea, 

I-  -*  must  prove  the  acceptance.  It  is  necessary,  therefore,  here  to 
consider  the  law  generally  as  to  the  acceptance  of  a  bill  of  exchange ; 
and  I  propose  to  do  so  under  the  following  heads. 

Acceptance  op  an  inland  bill. — An  acceptance  of  a  bill  of  ex- 
change is  of  two  kinds, — express  or  implied :  express,  where  it  is  written 
upon  the  face  of  the  bill;  implied,  where  a  promise  of  the  drawee  can  be 
implied  from  facts  or  circumstances  extrinsic  of  the  bill.  The  first  of 
these  alone  is  applicable  to  an  inland  bill ;  for  by  stat.  1  &  2  G.  4,  c.  78, 
s.  2,  ^^  no  acceptance  of  any  inland  bill  of  exchange  shall  be  sufficient  to 
charge  any  person,  unless  such  acceptance  be  in  writing  on  such  bill,  or, 
if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts." 
See  also  3  &  4  Anne,  c.  9,  s.  5.  By  an  inland  bill  is  meant  a  bill  of  ex- 
change drawn  in  England,  Wales,  or  Berwick  upon  Tweed,  upon  London, 
or  some  other  place  within  those  parts  of  the  realm  ;  Mahoney  v.  Ashlin,' 
2  B.  &  Ad.  478,  and  see  stat.  9  &  10  W.  8,  c.  17 ;  and  therefore  a  bill 
drawn  in  Ireland  upon  a  person  in  England  is  not  an  inland  bill,  within 
the  meaning  of  the  act,  but  is  deemed  a  foreign  bill,  notwithstanding  the 
union  between  the  two  countries ;  Mahoney  v.  Ashlin,  supra ;  and  the 
same  as  to  a  bill  drawn  in  Scotland  upon  a  person  in  England,  Wales  or 
Berwick.  Id.*  But  a  bill  drawn  in  Ireland  upon  a  person  in  Ireland  or 
in  Scotland  upon  a  person  in  Scotland,  although  deemed  a  foreign  bill  in 
this  country,  would  be  an  inland  bill  in  those  countries  respectively,  and 
within  the  above  act ;  for  the  act  extends  both  to  Scotland  and  Ire- 
land. Id. 

It  is  not,  however,  necessary  to  the  validity  of  an  acceptance,  that 
the  name  of  the  acceptor  be  to  it :  if  he  write  upon  it  the  word  "  ac- 
cepted,*' or  "presented,"  or  write  the  day  of  the  month  upon  it.  Bay- 
ley,  182,  188,  or  write  upon  it  an  order  upon  another  person  to  pay  it. 
Moor  V.  Whitby,  Bui.  N.  P.  270,  or  the  like,  it  is  an  acceptance ;  and 
this,  it  should  seem,  is  not  altered  by  the  above  statute,  1  &  2  G.  4,  c.  78, 
s.  2,  as  it  makes  no  mention  of  the  acceptance  being  signed.  If  the  bill 
be  drawn  after  sight,  a  date  must  be  put  to  the  acceptance,  for  otherwise 
it  would  not  appear  when  the  bill  would  be  payable ;  but  if  drawn  after 

*  A  bill  drawn  by  a  person  residing  in  one  state  of  the  Union,  upon  a  person  re- 
siding in  another  state,  is  a  foreign  bill.  Buckner  v.  Finley^  2  Pet.  586 ;  Lonsdale  v. 
Brown,  2  Pet.  688  j  4  Wash.  C.  C.  Rep.  87,  153;  Cape  Fear  Bank  v.  Stinemetz,  1 
Hill,  44;  Duncan  v.  Course,  1  Rep.  Con.  Ct.  100;  PhcDnix  Bank  v.  Hussey,  12  Pick. 
483;  Wells  v.  Whitehead,  15  Wend.  527;  Green  v.  Jackeon,  3  Shep.  136;  Rice  v. 
Hogan,  8  Dana,  133;  Halliday  y.  McDougal,  20  Wend.  81;  S.  C.  22  Wend.  264; 
Brown  v.  Ferguson,  4  Leigh.  37 ;  Carter  v.  Burley,  9  N.  Hamp.  558 ;  Freeman's  Bank 
V.  Perkins,  6  Shep.  292 ;  Warren  v.  Coombs,  2  App.  129 ;  contra,  Miller  v.Hackley, 
5  Johns.  375. 
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date,  it  is  not  necessary,  of  course,  to  date  the  acceptance,  for  the  time 
begins  to  run  from  the  date  of  the  bill.  And  a  date  appearing  over  the 
acceptance,  though  in  a  different  handwriting,  will  be  presumed  to  have 
been  written  by  the  acceptor's  authority.  Glossop  v.  Jacob,  4  Camp. 
227,"  1  Stark.  69.  If  the  bill  be  drawn  after  date,  and  be  not  presented 
for  acceptance  until  after  it  is  due,  still  of  course  it  must  be  accepted, 
in  order  to  render  the  acceptor  liable ;  and  an  acceptance  in  that  case  is 
deemed  a  general  acceptance  to  pay  upon  demand.  Bayley,  181 ;  and 
see  Jackson  v.  Pigot,  1  Ld.  Raym.  864 ;  Mutford  v.  Walcot,  Id.  674. 
On  the  other  hand,  there  is  no  objection  to  the  acceptance  being  written 
before  the  drawer  has  *signed  the  bill;  MoUoy  v.  Delves,"  7  Bing.  ^^^^ 
428 ;  or  even  before  the  bill  is  drawn,  if  it  be  afterwards  drawn  *-  -* 
in  pursuance  of  the  acceptor's  authority ;  Leslie  v.  Hastings,  1  M.  & 
Rob.  119 ;  nor  does  the  above  statute,  1  &  2  G.  4,  c.  78,  s.  2,  affect  the 
law  in  this  respect.  Id.  If  the  bill  be  drawn  upon  the  drawee,  as  servant, 
clerk,  or  agent  of  another,  and  he  accept  it  generally,  he  will  be  per- 
sonally liable,  and  may  be  sued  upon  it.  Bayley,  181 ;  Thomas  v. 
Bishop,  Str.  955 ;  and  see  Sowerby  v.  Butcher,  2  Or.  &  M.  868. (*) 
On  the  other  hand,  if  a  servant,  clerk,  or  agent  accept  the  bill  per  pro- 
curation of  the  drawee,  and  express  that  clearly  upon  the  face  of  the  ac- 
ceptance, if  he  had  authority  to  do  so,  he  will  not  be  liable  upon  the  ac- 
ceptance, but  the  drawee  will  be  deemed  the  acceptor ;  and  therefore  it 
has  been  holden  that  if  the  declaration  state  the  bill  to  have  been  accepted 
by  the  principal,  a  bill  accepted  for  the  principal  by  an  authorized  agent, 
as,  for  "A.  B.  &  Co.,  C.  D.,"  will  support  the  count.  Hays  v.  Heseltine, 
2  Camp.  604.  But  if  such  agent,  &c.,  had  no  such  authority,  then  the 
drawee  is  not  liable,  even  although  the  bill  be  in  the  hands  of  an  en- 
dorsee for  value ;  Atwood  v.  Munnings,"  7  B.  &  C.  278 ;  but  the  agent 
is.  Polhill  V.  Walter,^  3  B.  &  Ad.  114.  In  prudence,  therefore,  before 
a  person  takes  a  bill  accepted  by  procuration,  he  ought  to  satisfy  himself 
that  the  agent,  &c.,  has  the  authority  under  which  he  professes  to  act ; 
and  if  it  be  a  general  authority,  he  also  should  inquire  into  the  propriety 
of  his  accepting  that  particular  bill,  for  if  it  turn  out  that  the  bill  was 
improperly  accepted,  he  cannot  recover  against  the  acceptor.  Atwood 
V.  Munnings,**  7  B.  &  C.  278 ;  and  see  Williams  v.  Thomas,  6  Esp.  18. 
If  a  bill  be  drawn  upon  a  firm  of  two  or  more  persons,  an  acceptance 
by  one  will  bind  the  others ;  Mason  v.  Rumsey  et  al.,  1  Camp.  884, 
Bayley,  180 :  provided  he  accept  it  in  the  usual  name  of  the  firm.  Kirk 
v.  Blurton  et  al.,  12  Law  J.  117,  ex  ;*  Faith  v.  Richmond  et  al.,  9 

*  The  act  of  drawing  a  bill  by  one  partner  in  his  own  name,  on  the  firm  of  which 
he  is  a  member,  for  the  use  of  the  partnership,  is  in  law  an  acceptance  by  the  drawer 
on  behalf  of  the  firm ;  and  an  action  may  be  maintained  against  the  firm  as  an  ac- 
cepted bill.    Dougal  v.  Cowles,  5  Day,  511. 
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Law  J.  97,  qb.,  11  Ad.  &  El.  339/  and  the  trade  of  the  partnership  be 
one  which  may  be  presumed  to  require  the  acceptance  of  bills.  But  if 
they  be  partners  in  a  profession  or  business  not  necessarily  requiring  the 
acceptance  of  bills,  as  if,  for  instance,  they  be  attorneys,  Levy  v.  Pyne 
et  al.,'  1  Car.  &  M.  453,  or  jointly  occupy  a  farm,  Greenslade  v.  Dower, 
7  B.  &  C.  635,('^)  and  one  partner  accepts  in  the  name  of  the  firm,  or 
in  his  own  name,  it  will  not  bind  the  other,  unless  it  be  shown  that  the 
latter  gave  his  partner  authority,  either  generally  or  specially,  with  re- 
ference to  that  particular  bill,  to  accept  for  the  partnership.  And  if  a 
bill  be  drawn  upon  several  persons  who  are  not  partners,  an  acceptance 
by  one  will  bind  him  alone,  and  not  the  others.  Bayley,  52,  Bui.  N.  P.  279. 
But  even  in  the  case  of  partners  in  a  trade  requiring  acceptance,  if  one 
partner  accept  a  bill  in  the  name  of  the  firm,  in  fraud  of  the  other  partners, 
it  will  not  bind  them  in  the  hands  of  a  person  privy  to  the  fraud,  or  who 
P  ;„rN  1  had  notice  of  it.  Bayley,  180.  And  where  A.  B.  *carried  on 
trade  as  partners  for  some  time,  and  then  took  C.  into  partner- 
ship, after  which  A.  &  B.  accepted  a  bill  in  the  name  of  the  new  firm, 
for  a  debt  accruing  partly  from  the  old  firm,  partly  from  the  new :  in  an 
action  by  the  drawer  against  A.  B.  &  G.  the  court  held  that  the  plaintifi* 
was  entitled  to  recover  only  the  amount  due  from  the  new  firm.  Wilson 
y.  Bailey  et  aL,  9  Dowl.  18.  See  more  upon  this  subject,  under  the  title 
^^Actions  by  and  against  Partners,"  post. 

The  handwriting  to  the  acceptance,  if  not  admitted  under  a  judge's 
order  R.  G.  H.  4  W.  4,  r.  1,  s.  20,  1  Arch.  Pr.  391,  or  otherwise,  see 
Holt  V.  Squire,'  Ry.  &  M.  282,  must  be  proved.  Drew  v.  Bryer  et  al., 
12  Law  J.  144  c.  p.  It  may  be  proved  by  any  person  who  has  a  know- 
ledge of  it,  from  having  seen  the  party  write ;  Garrells  v.  Alexander, 
4  Esp.  87 ;  or  from  having  corresponded  with  him,  Gould  v.  Jones,  1 W. 
Bl.  384,  particularly  if  he  have  acted  upon  the  letters  he  received  from 
him.  Thorpe  v.  Gisburne,"  2  Car.  &  P.  21 ;  R.  v.  Slaney,  5  Id.  213. 
And  the  witness  is  not  required  to  swear  that  it  is  the  party *s  hand- 
writing, for  he  could  not  rightly  do  that  unless  he  had  actually  seen  him 
write  it ;  but  it  will  be  sufficient  if  he  say  that  he  believes  it  to  be  so. 
Even  where  the  witness,  in  an  action  on  a  foreign  bill,  swore  that  he 
had  seen  the  party  write  once,  and  that  the  acceptance  was  like  his 
handwriting,  but  that  he  could  form  no  belief  upon  the  subject,  Ld. 
Kenyon,  C.  J.  held  this  to  be  evidence  to  go  to  the  jury.  Garrells  v. 
Alexander,  supra.  And  where  a  witness  called  to  prove  the  signature, 
^'L.  B.  Sapio,"  to  a  bill  of  exchange,  said  that  he  had  often  seen  that 
person  write  his  name,  but  it  was  always  ^'  Mr.  Sapio,"  it  was  thereupon 
objected  that  as  he  had  not  seen  him  write  the  whole  name,  his  evidence 
as  to  part  only  could  not  be  received ;  but  Ld.  Tenterden,  C.  J.  held 
that  as  the  witness  believed  the  surname  to  be  written  by  the  party,  it 
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was  quite  enough,  Lewis  v.  Sapio,"  Moody  &  M.  89,  overruling  Powell 
T«  Ford/  2  Stark.  164.  In  an  action  against  a  shipowner,  named 
Samuel  Fry,  a  witness  called  to  prove  his  handwriting  to  some  letters, 
stated  that  he  had  never  seen  the  defendant,  but  that  he  had  corre- 
sponded with  a  person  of  that  name  residing  at  Plymouth  Dock,  and 
the  letters  he  believed  to  be  in  that  person's  handwriting ;  and  another 
person  proved  that  the  defendant  was  a  shipowner,  residing  at  Plymouth 
Dock,  and  that  there  was  no  other  person  of  that  name  there ;  Best, 
G.  J.  held  this  to  be  sufficient  evidence  of  the  handwriting  to  go  to  the 
jury.  Harrington  v.  Fry,""^  Ry.  &  M.  90.  But  evidence  of  identity  is 
not  in  general  required ;  Roden  v.  Ryde,  12  Law  J.  276,  qb. ;  unless 
the  acceptance  be  by  a  marksman,  Whitelock  v.  Musgrove,  1  Gr.  &  M. 
511,(*)  or  the  name  be  a  very  common  one  in  the  neighbourhood  where 
the  bill  appears  to  be  accepted.  Jones  v.  Jones,  9  Mees.  &  W.  75.(*) 
Where,  however,  a  plaintiff's  attorney  proved  that  he  believed  a  letter 
to  be  in  the  handwriting  of  the  defendant^  from  having  seen  other 
papers  in  the  Master's  office  which  his  attorney  *admitted  to  be  _^q- 
in  his  handwriting,  and  which  he  himself  acted  upon,  Abbott,  ^  ^ 
G.  J.  held  this  not  to  be  evidence,  it  being  nothing  more  than  a  compa- 
rison of  hands.  Greaves  v.  Hunter,''  2  Gar.  &  P.  477.  See  Smith  v. 
Sainsbury,  5  Id.  196,  semb.  cont.  Also,  the  handwriting  to  the  accept- 
ance cannot  be  proved  by  comparing  it  with  other  writings,  although 
confessedly  of  his  handwriting ;  Stranger  v.  Searle,  1  Esp.  14 ;  and 
although  the  comparison  be  made  by  a  person  who  has  seen  him  write. 
Garrells  v.  Alexander,  4  Esp.  37.  Nor  will  counsel,  in  examining  or 
cross-examining  the  witness,  be  allowed  to  put  into  his  hands  other 
writings  which  are  not  evidence  in  the  cause,  and  ask  him  if  they  are 
in  the  party's  handwriting,  although  it  be  done  for  the  purpose  of  test- 
ing the  witness's  accuracy  or  knowledge;  Griffiths  v.  Ivory,*  11  Ad.  & 
El.  322 ;  and  even  if  he  do  answer  the  question,  no  evidence  can  after- 
wards be  given  with  respect  to  the  handwriting  in  the  other  papers. 
Hughes  V.  Rogers,  8  Mees.  &  W.  123.(*)  But  if  the  witness  be  in  pos- 
session of  any  document  which  he  himself  saw  the  party  write  or  sign, 
it  seems  there  is  no  objection  to  his  looking  at  it,  for  the  purpose  of  re- 
freshing his  memory  as  to  the  character  of  the  party's  handwriting. 
Burr  V.  Harper,'  Holt,  420.  And  this  rule,  as  to  comparison  of  hands, 
must  be  understood  to  be  confined  entirely  to  the  witnesses ;  it  does  not 
prevent  the  court  or  jury  from  comparing  the  handwriting  of  two  or 
more  documents  after  they  are  properly  in  evidence.  Griffith  v.  Wil- 
liams, 1  Gr.  &  J.  47  ;(*)  Solita  v.  Yarrow,  1  Moody  &  R.  133 ;  and  see 
Allesbrook  v.  Roach,  1  Esp.  351.  But  proof  of  a  promise  by  the  de- 
fendant to  pay  the  bill,  see  Jones  v.  Morgan,  2  Gamp.  474,  or  an  offer 
by  him  to  compromise  the  action,  see  Harding  v.  Jones,  1  Tyr.  k  Gr. 
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135,  will  dispense  with  proof  of  the  actaal  acceptance,  and  will  be 
deemed  an  admission  of  it. 

If  the  bill  be  accepted  by  an  agent  per  procuration,  yon  will  have  to 
prove  not  only  his  handwriting,  but  also  his  authority  to  accept ;  At- 
wood  V.  Munnings,*  7  B.  &  C.  278,  ante,  p.  7 ;  either  expressly  by  the 
agent  himself  (who  is  now  a  competent  witness  without  a  release,  see  6 
&  7  Vict.  c.  85),  or  otherwise,  or  impliedly,  by  proving  that  the  defen- 
dant knew  of  it  or  consented  to  it,  Bayley,  485,  Comb.  450,  or  paid 
other  bills  accepted  in  the  same  way.  Barber  v.  Gingell,  3  Esp.  60 ; 
and  see  Levy  v.  Pyne  et  al.,*  1  Car.  &  M.  453.  But  it  has  been  holden 
that  the  bailiff  of  a  large  farm,  through  whose  hands  all  payments  and 
receipts  took  place,  had  not  thereby  any  implied  authority  to  pledge  the 
credit  of  his  employer,  by  drawing  or  endorsing  bills  in  his  name,  per 
procuration:  in  such  a  case,  in  the  absence  of  direct  evidence,  the 
nature  of  his  employment  did  not  furnish  any  evidence  of  such  authority, 
nor  could  such  authority  l9e  inferred  upon  any  other  than  clear  and  dis- 
tinct evidence  of  assent  or  acquiescence ;  it  should  be  shown  that  the 
principal  knew,  or  had  the  name  of  knowing,  the  acts  done  in  his  name. 
Davidson  v.  Stanley,*"  2  Man.  &  Gr.  721. 

r*i  m  *^^'  ^^  ^^^  ^^^^  ^^  accepted  in  the  name  of  the  firm,  besides  the 
L  J  handwriting,  you  will  have  to  prove  the  name  of  the  persons  con- 
stituting the  firm,  so  as  to  show  that  they  correspond  with  the  names  of 
the  defendants  on  the  record.  And  if  the  trade  of  the  partnership  be 
not  of  such  a  nature  as  necessarily  to  require  the  acceptance  of  bills, 
you  will  have  to  prove  the  authority  of  the  partner  who  accepted  it,  in 
the  same  manner  as  you  would  in  the  case  of  an  acceptance  by  an  agent 
per  procuration.  Vide  supra,  Levy  v.  Pyne  et  al.,*  1  Car.  &  M.  453 ; 
Greenslade  v.  Dower,*  7  B.  &  C.  653,  ante,  p.  9. 

Acceptance  of  a  foreign  bill. — The  acceptance  of  a  foreign  bill 
may  be  either  express,  by  a  writing  upon  the  face  of  it,  in  the  manner 
we  have  just  been  considering  with  respect  to  inland  bills,  or  it  may  be 
implied  from  facts  extrinsic  of  the  bill.^  Having  already  fully  treated 
of  the  express  acceptance,  we  shall  now  consider  what  has  been  deemed 
an  implied  acceptance. 

If  the  drawee  promise  to  accept  the  bill,  either  in  writing,  Pillans  et 
al.  V.  Van  Mierop,  Burr.  1663,  or  verbally,  Lumley  v.  Palmer,  2  Str. 
1000 ;  Fairlee  v.  Herring,*  3  Bing.  625,  Bayley,  189,  to  the  drawer, 
Powell  V.  Monnier,  1  Atk.  611 ;  Billing  v.  Devaux  et  al.,''  8  Man.  &  Gr. 

1  An  authority  given  by  A.  to  B.  to  draw  bills  on  A.  is  virtually  an  acceptance  of 
any  bills  drawn  in  conformity  to  Buch  authority.  Van  Reimsdyke  t.  Kane,  1  Gallis. 
630 ;  Banorgee  v.  Hovey,  5  Mass.  23 ;  Maybew  v.  Prince,  1 1  Mass.  55 ;  Wallace  v. 
Agry,  4  Mason,  336;  Hooe  v.  Oxiey,  1  Wash.  19. 

•  Eng.  Com.  Law  R.,  vol.  14.        •  Id.  41.        ••Id.  40.        •Id.  41.        •> Id.  14. 
•Id.  13.  «Id.  42. 


ACTIONS  ON  BILLS  OF  EXOHANOB.  59 

665 ;  Fairlee  v.  Herring,  supra ;  Smith  v.  Browii,if  6  Taunt.  440 ; 
Clarke  y.  Cook,  4  East,  57 ;  Wynne  v.  Raikes,  5  East,  514,  or  to  his 
agent  and  any  person  identified  with  him,  Fairlee  v.  Herring,  supra, 
or  to  the  holder :  see  Anderson  et  al.  v.  Heath  et  al.,  4  M.  &  S.  808, 
Gilb.  Ev.  115 :  this  will  be  deemed  a  virtual  acceptance  of  the  bill,  and 
may  be  declared  upon  as  such.^  But  merely  saying  '^  Your  bill  shall 
have  attention,''  Bees  v.  Warwick,  2  B.  &  A.  113,  unless  by  the  course 
of  dealing  between  the  parties  the  words  are  shown  to  have  that  effect, 
Bayley,  189;  or  saying  "There  is  your  bill,  it  is  all  right:"  Powell  v. 
Jones,  1  Esp.  17 :  have  been  held  not  to  amount  to  an  acceptance. 

So,  where  the  drawee  at  first  refused  to  accept  the  bill,  but  when  it 
was  afterwards  presented  for  payment  he  said  "  This  bill  will  be  paid, 
but  we  cannot  allow  you  for  a  duplicate  protest,"  and  he  was  going  to 
pay  the  bill,  but  the  clerk  who  brought  it  refused  to  take  less  than  the 
whole  demand  without  further  orders,  and  went  back  for  instructions ; 
he  returned  in  half  an  hour,  but  in  the  interval  the  defendant  learned 
that  the  drawer  had  failed,  and  he  then  refased  to  pay  the  bill :  the 
court  held  that  this  was  not  an  acceptance ;  for  the  words  were  said 
with  reference  to  a  present  payment  of  the  bill,  and  not  to  the  accept- 
ance of  it,  which  was  not  at  all  contemplated.  Anderson  et  al.  v. 
Heath  et  al.,  4  M.  &  S.  303.  Also,  a  promise  to  accept,  made  upon  an 
executory  consideration,  cannot  be  deemed  an  p.cceptance  as  long  as  the 
consideration  remains  unexecuted,  unless  a  third  party  be  thereby 
induced  to  take  or  retain  the  bill.  Bayley,  187.  But  as  soon  as  the 
consideration  is  executed,  then  the  bill  is  deemed  accepted.  See  Miln 
v.  Prest,  4  Camp.  898.  And  where  a  navy  bill  was  lodged  with  the 
drawee  of  a  bill,  but  *he  refused  to  accept  the  latter  until  the  r-^^n  -y 
navy  bill  was  paid ;  the  navy  bill  being  afterwards  paid,  this  was  ^  ^ 
then  deemed  an  acceptance.  Pierson  v.  Dunlop  et  al.,  Cowp.  571. 
But  where  the  drawee  said,  "  I  cannot  accept  this  bill  until  I  receive 
further  directions  from  A.  B.,"  and  A.  B.  gave  him  afterwards  instruc- 
tions to  accept  the  bill  and  to  draw  for  the  amount  upon  C.  D. ;  he  drew 
accordingly  upon  C.  D.,  who  refused  to  accept  his  draft :  this  was  holden 
not  to  be  an  acceptance ;  Smith  et  al.  v.  Nissen  et  al.,  1  T.  B.  269  ; 
although  if  C.  D.  had  accepted  and  paid  his  draft,  it  might  have  been 
otherwise.     So,  where  the  drawee  said,  '^  If  you  will  send  it  to  the 

'  A  letter  written  within  a  reasonable  time  before  or  aAer  the  date  of  a  bill, 
describing  it  and  promising  to  accept  it,  if  shown  to  a  person  who  takes  the  bill  on 
the  credit  of  the  letter,  may  be  treated  as  an  acceptance.  Coolidge  v.  Payson,  2 
Wheat.  66;  Van  Reimsdyke  v.  Kane,  1  Gallis.  630;  M'Evers  v.  Mason,  10  Johns^ 
207 ;  Mayhe w  v.  Prince,  1 1  Mass.  54 ;  Banorgee  y.  Hovey,  5  Mass.  1 1 ;  Wilson  v. 
Clements,  3  Mass.  4;  Goodrich  t.  Gordon,  15  Johns.  6;  Parker  v.  Greele,  2  Wend. 
545;  Ontario  Bank  v.  Worthington,  12  Wend.  493;  Schimmelpennick  t.  Bayard,  1 
Pet  265 ;  Townsley  v.  Sumrall,  2  Pet  181 ;  Boyce  v.  Edwards,  4  Pet  111. 
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counting-house  again,  I  will  give  directions  for  its  being  accepted/'  it 
was  holden  tliat  no  action  could  be  maintained  upon  this,  as  an  accept* 
ance,  without  proving  that  the  bill  was  again  sent  to  the  counting-house 
for  acceptance.  Anderson  v.  Hicks,  3  Gamp.  179.  What  is  here  said 
must  be  considered  as  having  reference  to  cases  where  the  promise  is 
made  after  the  bill  has  been  drawn ;  but  a  promise  to  accept  a  bill  to  be 
afterwards  drawn,  is  not  deemed  an  acceptance,  Johnson  v.  Ceilings,  1 
East,  98,  unless  probably  where  some  person  has  been  thereby  induced 
to  take  the  bill,  and  even  in  that  case  it  is  questionable.  See  Bailey, 
187. 

Also,  if  when  a  foreign  bill  is  presented  or  sent  to  the  drawee  for 
acceptance,  he  keep  it,  that  is  in  law  an  acceptance.  Harvey  v.  Mar- 
tin, Bayley,  191.  And  the  same,  if  he  destroy  the  bill.  Bayley,  192. 
But  where  a  bill  was  drawn  by  the  vendor  upon  the  vendee  of  goods, 
and  discounted  by  a  banker,  who  transmitted  it  to  the  vendee  for 
acceptance ;  the  vendee  kept  it  for  ten  days,  to  ascertain  whether  the 
goods  for  which  it  was  drawn  would  be  forwarded,  and  he  then  wrote  to 
the  banker,  declining  to  accept  the  bill,  as  the  goods  had  not  been  for- 
warded, and  after  sixteen  days  more  (the  banker  in  the  mean  time  not 
objecting  to  its  detention)  he  returned  it :  this  was  holden  not  to  be  an 
acceptance.  Mason  et  al.  v.  Barff,  2  B.  &  A.  26.  So  where  the 
drawee  refused  to  accept  the  bill,  but  it  was  left  in  his  possession  for 
some  time,  when,  upon  being  applied  to  for  it  by  some  other  person  to 
avoid  trouble  he  destroyed  it :  Lord  EUenborough,  G.  J.,  held  that  this 
destruction  of  the  bill  was  an  acceptance ;  but  the  other  judges  of  the 
court  held  that,  under  the  circumstances,  it  was  not.  Jeune  v.  Ward, 
1  B.  &  A.  653. 

The  acceptance  of  a  foreign  bill,  if  in  writing  on  the  face  of  the  bill, 
is  proved  in  the  manner  mentioned  ante,  p.  8,  with  respect  to  inland 
bills ;  if  implied  only,  then  by  proof  of  the  facts  from  which  it  is  to  be 
implied. 

Acceptance,  payable  at  a  banker's,  etc. — By  stat.  1  &  2  G.  4,  c. 
78,  s.  1,  ^^  if  any  person  shall  accept  a  bill  of  exchange  payable  at  the 
house  of  a  banker  or  other  place,  without  further  expression  in  his 
acceptance,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  general  acceptance  of  such  bill ;  *but  if 
^  -I  the  acceptor  shall,  in  his  acceptance,  express  that  he  accepts  the 
bill  payable  at  a  banker's  house  or  other  place  only,  and  not  otherwise 
or  elsewhere,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  qualified  acceptance  of  such  bill,  and  the 
acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of 
payment,  when  such  payment  shall  have  been  first  duly  demanded  at 
such  banker's  house  or  other  place."     See  Lyon  y.  Wall,*'  9  Bing.  660. 
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And  it  is  material  to  observe  this  distinction ;  for  when  it  amounts  to  a 
general  acceptance,  the  holder  is  not  bound  to  present  it  at  the  place 
-where  it  is  made  payable,  nor  will  any  laches  in  that  respect  excuse  the 
acceptor,  although  the  latter  has  money  at  the  banker's  for  the  payment 
of  the  bill,  and  the  banker  fail  after  the  day  of  payment,  and  before  the 
bill  is  presented  for  payment  to  the  acceptor.  Turner  y.  Hayden,^  4 
B.  &  C.  1,  and  see  Williams  v.  Waring,'^  10  B.  &  C.  2.  And  where  a 
bill  was  drawn  payable  in  London,  and  accepted  payable  at  a  particular 
place  there,  but  in  an  action  upon  it  the  plaintiff  failed  in  proving  a 
presentment  for  payment  at  the  place  in  London  where  the  bill  was 
made  payable :  the  court  held  it  to  be  a  general  acceptance  within  the 
meaning  of  this  statute,  and  that  such  proof  consequently  was  not 
necessary.  Faile  v.  Bird,'  6  B.  &  0.  531.  Where  a  declaration  in  an 
action  by  endorsee  against  the  endorser  of  a  bill,  alleged  that  it  was 
accepted  ^'  payable  at  Thomas  Smith's,  King's  Arms,  Whitechapel,  and 
not  elsewhere,"  and  at  the  trial,  upon  the  production  of  the  bill,  it  was 
found  that  the  words  ^'  and  not  elsewhere"  were  not  in  the  acceptance ; 
Patteson,  J.  held  this  to  be  a  variance,  although  there  was  no  traverse 
of  the  acceptance.  Higgins  v.  Nichols,  7  DowL  551.  See  Blake  v. 
Bowman,  ante,  p.  8. 

Conditional  acobptancb. — ^Although  the  holder  of  a  bill  who 
presents  it  for  acceptance  is  not  bound  to  take  a  conditional  acceptance, 
but  may  strike  it  out  and  treat  it  as  a  nullity ;  Boehm  v.  Garcias,  1 
Camp.  425,  n. ;  Gammon  v.  SchmoU,"*  5  Taunt.  344,  see  Sprout  v. 
Matthews,  1  T.  B.  182 ;  yet  if  he  do  consent  to  receive  it,  it  is  a  valid 
acceptance,  and  binds  the  acceptor  to  pay  it  according  to  the  condition. 
Julian  V.  Shobrooke,  2  Wils.  9 ;  Smith  v.  Abbott,  2  Str.  1152 ;  Stephens 
V.  Hill,  5  Esp.  247  ;  Mendizabel  v.  Machabo,  3  Moore  &  S.  841.  And 
see  Lohman  v.  Bougemont  et  al.,  9  Law  J.  158,  cp.  In  that  case  the 
plaintiff  must  prove  that  the  condition  has  happened  upon  which  the 
bill  was  payable,  according  to  the  tenor  of  the  acceptance.  Banbury 
V.  Lissett,  2  Str.  1211. 

ACCBPTANCB  VARYING  FROM  THE  TENOR   OP  THE  BILL. — The  drawee 

may  accept  the  bill  in  a  manner  varying  from  the  tenor  of  the  bill,  and 
in  that  case  he  will  be  bound  according  to  the  tenor  of  his  acceptance. 
As,  for  instance,  where  a  foreign  bill  was  drawn  for  127L  18s.  4i.,  and 
the  drawee  accepted  to  pay  IQOL  part  thereof;  Wegersloffe  v.  Keene, 
Str.  214 ;  or  where  a  bill  was  *accepted  to  be  paid  half  in  money,  p  ^^n  -t 
half  in  bills ;  Pettit  v.  Benson,  Comb.  452 ;  or  where  a  bill  ^  ■' 
named  no  time  of  payment,  and  was  accepted  on  the  18th  of  April, 
payable  on  the  2d  September :  Walker  v.  Atwood,  11  Mod.  190 ;  in 
these  cases  the  acceptor  was  holden  to  be  bound  by  his  acceptance.     But 
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the  holder  of  the  bill^  who  presents  it  for  acceptance,  is  not  bound  to 
be  satisfied  with  such  an  acceptance,  but  may  treat  it  as  a  nullity,  and 
proceed  as  if  the  bill  had  not  been  accepted.  Bay  ley,  201,  202.  And 
in  the  case  of  a  foreign  bill,  if  such  an  acceptance  be  offered,  and  the 
holder  protest  the  bill  for  non-acceptance,  he  cannot  afterwards  treat 
the  offer  as  an  acceptance,  and  sue  upon  it.     Sproat  v.  Matthews,  1  T. 

B.  182.  On  the  other  hand,  if  he  acquiesce  in  the  acceptance,  he 
cannot  afterwards  repudiate  it.     See  Paton  v.  Winter,  1  Taunt.  420. 

Acceptance  fob  honoub. — Where  the  drawee  refuses  to  accept  the  bill, 
or  cannot  be  found,  or  is  insolvent  or  a  bankrupt  at  the  time  it  is  presented 
for  acceptance,  a  third  person  may  accept  it  for  the  honour  of  the  drawer 
or  any  of  the  endorsers ;  or  if  the  drawee  do  not  choose  to  accept  it 
upon  the  credit  of  the  drawer,  he  may  accept  it  for  the  honour  of  any 
of  the  endorsers.  Bayley,  176,  &c.  This  is  done  in  order  to  prevent 
the  bill  being  returned,  and  to  avoid  the  expense  of  actions,  which 
might  be  brought  upon  the  bill  against  the  different  persons  who  are 
parties  to  it.  But  after  a  bill  has  been  accepted  by  the  drawee,  no 
other  person  can  accept  it  for  honour  or  otherwise,  so  as  to  be  liable  as 
acceptor.  Jackson  v.  Hudson,  2  Gamp.  447.  The  acceptance  thus  for 
honour  is  deemed  conditional,  so  as  to  make  the  acceptor  liable  only  in 
case  the  drawee  do  not  pay  the  bill  when  due  ;  Hoare  v.  Cazenove,  16 
East,  391 ;  and  it  is  usually  so  expressed  in  the  acceptance.  See  Mitchell 
et  al.  v.  Baring  et  al.,°  10  B.  &  G.  4.  Therefore  in  an  action  against 
such  acceptor,  besides  proving  the  acceptance  as  in  ordinary  cases,  you 
must  prove  a  presentment  to  the  drawee  for  payment,  a  refusal  by  him, 
and  in  the  case  of  a  foreign  bill,  a  protest  for  non-payment.  Hoare  v. 
Cazenove,  and  Mitchell  v.  Baring,  supra.  But  the  holder  who  presents 
a  bill  for  acceptance  is  not  bound  to  acquiesce  in  an  acceptance  for 
honour ;  however,  if  he  do,  the  acceptor  will  be  bound  by  it.     Per  Holt, 

C.  J.  in  Mutford  v.  Walcott,  1  Ld.  Baym.  575.  Per  Lord  Mansfield, 
G.  J.  in  Pillans  v.  Van  Mierop,  Burr.  1674. 

Waiyeb  of  acceptance. — ^After  a  bill  has  been  accepted,  the  accep- 
tance may  be  waived  by  agreement  between  the  parties,  express  or 
implied;  after  which  the  acceptor  will  no  longer  be  liable  upon  his 
acceptance  at  the  suit  of  the  party  who  has  thus  waived  it.  The 
waiver  may  be  express,  as  by  agreeing  that  the  acceptance  shall  be 
^'at  an  end,"  Walpole  v.  Pultney,  Doug.  236,  237,  &c.  cit.,  or  (in  the 
case  of  a  bill  accepted  for  the  accommodation  of  the  drawer)  sending 
r*l41  ^^^^  ^^  ^^^  acceptor  that  the  ^matter  has  been  settled  with  the 
^  "^  drawer.  Black  v.  Peele,  Doug.  236,  237,  &c.  cit.,  or  agreeing 
not  to  sue  the  acceptor,  if  he  will  make  affidavit  that  the  acceptance  is 
a  forgery,  and  an  affidavit  be  made  accordingly,  aee  Steyens  v.  Thacker, 
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Peake,  187^  or  the  like.  Or  the  waiver  may  be  implied ;  see  Ellis  v. 
Gralindo,  Doug.  250,  cit. ;  but  not  from  merely  giving  time  to  the 
drawer,  Fentum  v.  Pocock,"5  Taunt.  192 ;  Raggett  v.  Axmore,  4  Id.  730 ; 
Eerrison  v.  Cooke,  3  Gamp.  262 ;  see  Lazton  v.  Peat,  2  Gamp.  185, 
cont.,  or  from  mere  length  of  time,  Anderson  v.  Cleveland,  13  East, 
430 ;  Dingwall  v.  Dunster,  Doug,  236,  247 ;  Farquhar  v.  Southey,^ 
Moody  &  M.  14,  or  from  not  demanding  payment.  Id.,  or  from  the 
holder  not  paying  himself  out  of  money  of  the  acceptor  in  his  hands. 
Id.,  or  by  his  saying  he  would  look  to  the  drawer,  and  that  all  he 
wanted  from  the  acceptor  was  another  debt  not  connected  with  the  bill, 
Parker  v.  Leigh,*^  2  Stark.  228,  or  by  his  telling  the  acceptor  that  he 
should  not  be  troubled  about  the  bill,  though  he  knew  him  to  be  an 
accommodation  acceptor,  Adams  v.  Gregg,*^  2  Stark.  531,  or  by  pro- 
testing a  bill  for  non-acceptance,  after  an  implied  acceptance  of  it, 
Fairlee  v.  Herring,'  8  Bing.  625,  or  the  like. 

Revocation  or  cancelling  of  acceptance. — After  a  drawee  has 
written  his  acceptance  upon  a  bill,  he  may  cancel  his  acceptance  at  any 
time  before  he  delivers  the  bill  to  the  holder ;  Cox  v.  Troy,*  5  B.  &  A. 
474 ;  see  Thornton  v.  Dick,  4  Esp.  270,  cont. ;  but  he  cannot  revoke 
or  cancel  it  after  he  has  parted  with  it,  Bayley,  204,  without  the  consent 
of  the  other  parties  to  the  bill.  As  to  a  cancellation  by  mistake,  see 
Warwick  v.  Rogers  et  al.,  12  Law  J.  113,  cp. 

XTI3>BN01  rOB  THl  DIFBNDAKT. 

Forgery. — Under  a  traverse  of  the  acceptance,  the  defendant  of 
course  may  give  evidence  to  show  that  the  acceptance  is  a  forgery ;  and 
this  must  in  general  be  proved  with  as  much  strictness  as  upon  an 
indictment  for  the  offence.  Griffiths  v.  Payne,^  11  Ad.  &  El.  131.  And 
therefore  where  in  an  action  upon  a  bill  of  exchange  by  A.  against  B.,  the 
acceptor,  the  defendant  tendered  evidence  that  C.  had  before  been  in 
possession  of  several  forged  acceptances  of  B.,  and  having  absconded, 
his  wife  gave  them  to  a  brother  of  A.,  and  that  A.  afterwards  nego- 
tiated some  of  them :  this  evidence  was  holden  not  to  be  admissible, 
unless  it  could  also  be  shown  that  the  bill  in  question  was  one  of  those 
bills.  Id.  The  defendant's  handwriting  may  be  disproved  by  the  same 
description  of  evidence  by  which  it  may  be  proved,  namely,  by  the 
testimony  of  persons  who  have  seen  him  write,  or  of  those  who  have 
corresponded  with  him,  although  they  have  not  seen  him  write.  Gould 
y.  Jones,  1  W.  Bl.  884.  But  where  the  defendant,  after  action  brought, 
wrote  his  name  in  the  presence  of  a  witness,  for  the  purpose  of  making 
him  acquainted  with  the  character  of  his  handwriting,  with  a  view  to 
his  proving  *the  acceptance  a  forgery,  and  independently  of  that  .^^  _ 
circumstance  the  witness  could  not  swear  that  the  acceptance   '-      -' 
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was  not  the  defendant's  handwriting,  it  was  holden  that  his  evidence 
could  not  be  received.  Stranger  v.  Searle,  1  Esp.  15.  Formerly  it 
was  holden  that  a  person  who  was  skilled  in  the  detection  of  forgeries 
might  prove  that  a  writing  was  in  a  feigned  hand,  although  he  never 
saw  the  party  write ;  4  Esp.  117 ;  1  Esp.  14 ;  4  T.  R.  497,  and  see  2 
Esp.  714 ;  but  this  has  since  been  holden  not  to  be  evidence.  Per  Ld. 
Tenterden,  G.  J.,  4  Car.  &  P.  2."  On  the  other  hand,  the  plaintiff  will 
be  allowed  to  give  in  evidence  bills  of  which  the  acceptance  is  confess* 
edly  in  the  defendant's  handwriting,  that  the  jury  may  be  enabled  to 
compare  the  acceptance  with  that  of  the  bill  in  question.  AUesbrook 
V.  Roach,'  Peake  Ad.  Ca.  27. 

Variance. — Under  a  traverse  of  the  acceptance,  the  defendant  may 
avail  himself  of  any  material  variance  between  the  statement  of  the  bill 
in  the  declaration  and  the  bill  produced  in  evidence.  See  Whitwell  v. 
Bennett,  3  B.  &  P.  559 ;  Adams  et  al.  v.  Bateson,^  6  Bing.  110 ; 
Hutchinson  v.  Piper  et  al.,  4  Taunt.  110 ;  Kearney  v.  King,  2  B.  &  A. 
801 ;  Higgins  v.  Nichols,  ante,  p.  12,  But  there  is  little  use  in  this,  as 
the  judge,  as  a  matter  of  course,  would  order  the  record  to  be  amended, 
under  stat.  9  G.  4,  c.  15.  And  where  a  bill  was  stated  to  be  drawn  by 
the  defendant,  and,  when  produced,  it  appeared  to  be  drawn  by  the 
defendant  and  another  person  not  named  in  the  declaration ;  this  was 
holden  not  to  be  a  variance,  but  that  the  defendant,  if  he  would  take 
advantage  of  it,  ought  to  have  pleaded  the  non-joinder  in  abatement. 
Mountstephen  et  al.  v.  Brooke  et  al.,  1  B.  &  A.  224.  And  the  same, 
where  a  declaration  against  the  drawer  of  a  bill  stated  the  bill  to  have 
been  drawn  by  the  defendant,  and  it  appeared  to  be  drawn  by  him  and 
another  not  named.  Evans  v.  Lewis,  1  Saund.  291  d.  (n.)  cit.  So,  if 
the  declaration  state  that  on  such  a  day  A.  B.  drew  a  bill,  without 
alleging  that  the  bill  bore  date  on  that  day,  a  variance  between  the 
date  of  the  bill  and  the  day  in  the  declaration  will  not  be  material. 
Coxon  V.  Lion,  2  Gamp.  307,  n. 

Alteration. — Under  a  traverse  of  the  acceptance,  the  defendant 
may  avail  himself  of  any  material  alteration  in  the  bill  made  without 
his  assent,  or  which  may  prevent  it  from  being  given  in  evidence  for 
want  of  a  new  stamp.  And  this  may  either  be  given  in  evidence  under 
this  plea,  Calvert  v.  Baker,  4  Mees.  &  W.  417,(*)  8  Law  J.  40  ex.. 
Cock  V.  Coxwell,  2  Cr.  M.  &  R.,  291,(*)  or  it  may  be  specially  pleaded. 
Langton  v.  Lazarus,  6  Mees.  &  W.  629,(*)  9  Law  J.  89,  ex. 

An  alteration  made  after  the  bill  has  been  accepted,  without  the  con- 
sent of  the  acceptor,  in  any  material  part  of  the  bill,  as  in  the  sum,  or 
in  the  place  where  it  is  to  be  payable,  Tidmarsh  v.  Grover,  1  M.  &  S. 
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735 ;  Cowie  v.  Halsal,^  4  B,  &  A,  197  ;  *Mackinto8li  v.  Hay-  r-^.nn 
don,«  Ry.  &  M.  362 ;  Desbrow  v.  Weatherby,  1  Moody  &  R.  L  "^^  J 
438 ;  see  Trap  v.  Spearman,  3  Esp.  57,  cont.,  or  in  the  date,  if  the 
biU  be  drawn  after  date.  Master  v.  Miller,  4  T.  R.  320,  2  H.  Bl.  141 ; 
Cock  V.  Coxwell,  supra,  or  by  substituting  "  date  "  for  "sight,"  Long 
y.  ^oore,  3  Esp.  155,  n.,  or  the  like,  will  vitiate  the  bill  as  against  the 
acceptor,  and  be  a  good  defence  to  any  action  upon  it  against  him. 
But  if  the  alteration  be  not  in  a  material  part,  as  where  the  bill  was 
wrongly  addressed  "  S.  C.  &  Co."  instead  of  "  S.  &  C,"  and  it  was 
altered  accordingly  after  acceptance,  it  is  otherwise:  Farquar  v. 
Southey,^  Moody  &  M.  14,  and  the  same  if  the  alteration  be  made  with 
the  assent  of  the  acceptor.  Stevens  v.  Lloyd,^  Moody  &  M.  292 ;  Ker- 
shaw V.  Cox,  3  Esp.  246 ;  Cariss  v.  Tattersall,*  2  Man.  &  Gr.  890. 

And  an  alteration,  even  although  made  by  the  acceptor  himself,  or 
with  his  consent,  or  the  consent  of  all  the  parties  to  it,  if  made  after 
the  bill  is  negotiated,  or  is  in  the  hands  of  a  person  entitled  to  sue  upon 
it,  Walton  v.  Hastings,'  4  Camp.  223,  1  Stark.  215;  Onthwaite  v. 
Luntly,  4  Camp.  179;  Wilson  v.  Justice,  Bayley,  110;  Bowman  v. 
Nicoll,  6  T.  R.  597 ;  Kinnerly  v.  Nash,*  1  Stark,  452,  if  the  alteration 
be  in  a  material  part,  such  as  the  date,  Walton  v.  Hastings,  and  Onth- 
waite V.  Luntly,  supra,  Bathe  v.  Taylor,  15  East,  412,  or  in  the  time 
for  which  it  is  drawn,  Wilson  v.  Justice,  and  Bowman  v.  Nicoll,  supra, 
or  the  rate  of  interest  to  be  paid  on  it,  Sutton  v.  Tanner,**  7  B.  &  C. 
416,  or  by  inserting  the  words  "  or  order,"  if  they  were  not  intended 
to  be  in,  per  Le  Blanc,  J.  in  Enill  v.  Williams,  10  East,  437 ;  see 
Kershaw  v.  Cox,  3  Esp.  246,  or  by  adding  after  the  words,  "  value 
received,"  the  words  "for  the  good-will  of  the  lease  and  trade  of  Mr. 
F.  Knill^  deceased,"  Knill  v.  Williams,  10  East,  431,  or  the  like,— will 
be  a  good  defence  to  an  action  against  any  of  the  parties  to  the  bill ;  it 
is  deemed  a  new  bill,  and  requires  a  fresh  stamp,  without  which  it 
cannot  be  given  in  evidence.  But  such  an  alteration  made  before  the 
bill  is  complete,  by  being  signed  by  all  the  parties,  Wright  v.  Inshaw, 
1  Dowl.  N.  C.  802,  or  by  being  accepted,  Kinnerly  v.  Nash,'  1  Stark. 
452,  or  before  it  is  negotiated,  see  Cardwell  v.  Martin,  9  East,  190, 
or  in  the  hands  of  a  person  who  can  sue  the  acceptor  upon  it,  Leykeriff 
V.  Ashford,  12  Moore,  281 ;  Downes  v.  Richardson,*  5  B.  &  A.  674 ; 
Sherrington  v.  Jermyn,*  3  Car.  &  P.  374;  Webber  v.  Maddocks,  3 
Camp.  1,  and  before  it  is  due ;  see  Bowman  v.  Nicoll,  5.  T.  R.  537 ; 
or  if  made  merely  to  correct  a  mistake,  and  to  make  the  bill  such  as 
was  originally  intended ;  Kershaw  v.  Cox,  246 ;  Brutt  v.  Picard,  Ry. 
&  M.  37  ;(*)  Atwood  v.  Griffin,  Id.  425 ;  Jacobs  v.  Hart,  6  M.  &  S. 
142 ;  Byrom  v.  Thompson,*  11  Ad.  &  El.  31 ;  or  if  the  alteration  be  in 
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a  part  not  material,  so  as  not  to  give  the  effect  of  a  new  bill — as  if  it 
be  altered  in  respect  of  the  place  where  it  is  to  be  payable,  Walter  v. 
Cubley,  2  Cr.  &  M.  151  ;(*)  Trapp  v.  Spearman,  3  Esp,  67;  Stevens 
V.  Lloyd,*"  Moody  and  M.  292,  *or  the  like, — ^the  bill  in  those 
L  J I  cases  will  not  require  a  new  stamp,  and  the  acceptor  will  be 
liable. 

And  in  all  these  cases  of  material  alterations,  where  the  alteration  is 
apparent  upon  the  face  of  the  bill,  the  onus  is  upon  the  plaintiff  to 
prove  that  it  was  made  under  circumstances  which  do  not  affect  the 
validity  of  the  bill ;  Henman  v.  Dickenson,^  6  Bing.  183 ;  Bishop  v. 
Chambre,^  Moody  and  M.  116 ;  Johnson  v.  Duke  of  Marlborough,**  2 
Stark,  813 ;  Clifford  v.  Parker,'  2  Man.  &  Gr.  909 ;  Taylor  v.  Mose- 
ley,*'  6  Car.  &  P.  273 ;  see  Semple  v.  Cole,  8  Law  J.  155,  ex. ;  other- 
wise the  plaintiff  must  be  nonsuited  ;  Knight  v.  Clements  et  al.,'  8  Ad. 
&  EL  215. 

Wrong  stamp. — The  defendant  also,  under  this  traverse  of  the  ac- 
ceptance, may  avail  himself  of  any  defect  in  the  stamp  upon  the  bill ; 
see  Howard  v.  Smith,  6  Scott,  438 ;  for  if  the  stamp  be  wrong,  the  bill 
cannot  be  given  in  evidence.  And  care  should  be  taken  to  make  the 
objection,  before  the  bill  has  been  read  in  evidence.  See  Foss  v. 
Wagner,"*  7  Ad.  &  El.  116,  n.  But  where  a  bill  was  accepted  for  the 
accommodation  of  the  drawer,  who  paid  it  when  it  became  due,  but  then 
again  endorsed  it  to  another  person,  who  sued  the  acceptor  upon  it ;  it 
was  holden  that  this  reissuing  of  the  bill  without  a  fresh  stamp,  might 
be  made  the  subject  of  a  special  plea.  Lazarus  v.  Cowie,  11  Law  J. 
310,  qb.  It  may  be  necessary  to  mention,  that  no  objection  can  be 
taken  to  a  stamp  upon  a  bill,  upon  a  writ  of  inquiry  in  an  action  on  it. 
Watson  V.  Glover,  12  Law  J.  184,  cp.  The  following  are  the  stamps 
required  upon  bills  of  exchance  by  stat.  55  G.  3,  c.  184,  sch.  pt.  1. 

] .  Inland  bills  of  exchange,  draft  or  order,  to  the  bearer  or  to  order, 
r*\9r\  ^^  demand  or  otherwise,  *not  exceeding  two  months  after  date, (a) 
^  or  sixty  days  after  sight,(i)  of  any  sum  of  money.(c) 

(a)  The  time  at  which  the  bill  purports  to  be  drawn,  must  determine  the  stamp, 
the  act  expressly  mentioning  the  date ;  the  fact  of  its  being  post-dated,  though  sub- 
jecting the  party  to  a  penalty  by  55  G.  3,  c.  184,  s.  12,  does  not  affect  the  validity  of 
the  instrument.  Williams  v.  Jarrett,°  5  B.  &  Ad.  32  ;  Peacock  v.  Munel,^  2  Stark. 
558 1  Upstone  v.  Marchant,?  2  B.  &  C.  10. 

(6)  A  bill  drawn  at  two  months  after  sight,  if  the  two  months  exceed  sixty  days, 
requires  the  higher  stamp  of  a  bill  exceeding  sixty  days  after  sight.  See  Sturdy  r. 
Henderson,<<  4  B.  &  A.  512. 

(c)  The  principal  sum  for  which  the  bill  is  drawn  must  determine  the  stamp ;  if 
drawn  for  that  sum  ^'  with  interest,*'  this  does  not  render  a  greater  stamp  necessary. 
Pruessing  v.  Ing,«i  4  B.  &  A.  204  ]  Wills  v.  Noott,  4  Tyr.  726. 
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3.  Inland  bill,  draft  or  order,  for  the  payment  of  any  sum  of  money, 
though  not  mad^  payable  to  bearer  or  to  order ^  if  the  same  shall  be  deli- 
vered to  the  payee  or  some  person  on  his  or  her  behalf — ^the  same  duty 
as  on  a  bill  of  exchange  for  the  like  sum  payable  to  bearer  or  order. 

4.  Inland  bill,  draft  or  order,  for  the  payment  of  any  sum  of  money, 
weekly y  monthly^  or  at  any  other  stated  periods,  if  made  payable  to 
bearer  or  to  order,  or  if  deUyered  to  payee  or  some  person  on  his  or  her 
behalf,  where  the  total  amount  of  the  money  thereby  made  payable  shall 
be  specified  therein,  or  can  be  ascertained  therefrom — the  same  duty  as 
on  a  bill  payable  to  bearer  or  order  on  demand  for  a  sum  equal  to  such 
total  amount. 

And  where  the  total  amount  of  the  money  thereby  made  payable  shall 
be  indefinite — the  same  duty  as  on  a  bill  on  demand  for  the  sum  therein 
expressed  only. 
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And  the  following  instruments  shall  be  deemed  and  taken  to  be  inland 
bills,  drafts  or  orders,  for  the  payment  of  money,  within  the  intent  and 
meaning  of  this  schedule ;  viz. : 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  by  a  bill  or 
promissory  note,  or  for  the  delivery  of  any  such  bill  or  note  in  pay- 
ment or  satisfaction  of  any  sum  of  money,  where  such  drafts  or 
orders  shall  require  the  payment  or  delivery  to  be  made  to  the 
bearer  or  to  order,  or  shall  be  delivered  to  the  payee  or  some 
person  on  his  or  her  behalf. 
r*i  Qi     *-^^l  receipts  given  by  any  banker  or  bankers,  or  other  person 
*-      -'or  persons,  for  money  received,  which  shall  entitle,  or  be  in- 
tended to  entitle,  the  person  or  persons  paying  the  money,  or  the 
bearer  of  such  receipts,  to  receive  the  like  sum  from  any  third 
person  or  persons. 
And  all  bills,  draft  or  orders,  for  the  payment  of  any  sum  of  money 
,    out  of  any  particular  fund(d)  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  may  or  may  not  be 
performed  or  happen,  if  the  same  shall  be  made  payable  to  the 
bearer  or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee, 
or  to  some  person  on  his  or  her  behalf. 

5.  Foreign  bill  of  exchange  (or  bill  of  exchange  drawn  in,  but  payable 
out  of,  Great  Britain),  if  drawn  simply  and  not  in  a  sety — the  same  duty 
as  an  inland  bill  of  the  same  amount  and  tenor. 

6.  Foreign  Bills  of  exchange,  drawn  in  8etSy{e)  according  to  the  cus- 

(d)  A  letter  from  A.  to  B.,  requesting  him  to  pay  C.  600/.  out  of  the  first  proceeds  of 
a  stock  of  gunpowder,  then  in  the  hands  of  B.,  and  to  charge  the  same  to  the  account 
of  A.;  was  holden  to  be  an  order  within  the  meaning  of  this  clause,  and  to  require  to 
be  stamped  accordingly,  although  it  was  followed  by  a  correspondence  between  the 
parties.  Butts  v.  Swan,  2  Brod.  &  B.  78 ;  S.  P.  Fairbank  v.  Bell,  1  B.  &  A.  36.  In 
both  of  these  cases  an  agreement  stamp  had  been  .affixed,  upon  payment  of  a  pe- 
nalty :  but  the  court  held  that  it  was  not  the  proper  stamp.  See  also  Jones  v.  Simpson,' 
2B.&C.  318. 

(«)  Foreign  bills  are  of  two  kinds :  bills  drawn  abroad,  which  are  only  subject  to 
the  foreign  stamp,  if  any ; — and  bills  drawn  in  this  country  upon  persons  abroad,  and 
payable  there,  which  are  the  bills  intended  by  the  above  clause  of  the  stamp  act. 
And  although  the  body  of  the  bill  be  accepted  here,  yet  if  it  be  sent  abroad  for  the 
drawer's  signature,  and  be  signed  there,  it  is  not  a  bill  requiring  a  stamp  within  the 
meaning  of  the  above  clause.  Boehm  v.  Campbell,*  8  Taunt.  679.  So,  where  a  bill 
was  drawn  in  Ireland,  but  blanks  were  left  for  the  sum,  date,  and  the  drawee's  name, 
and  it  was  transmitted  to  this  countr>',  where  these  blanks  were  filled  up :  this  was 
holden  to  be  a  foreign  biU  drawn  abroad,  and  not  to  require  an  English  stamp.  Smith 
V.  Mingay,  1  M.  &  S.  87.  And  in  no  case  where  a  bill  is  actually  drawn  abroad,  can 
it  by  any  implication  of  law  be  deemed  to  require  a  stamp  within  the  meaning  of 
this  statute.  Holdsworth  t.  Hunter,'  10  B.  &  C.  449.  If,  indeed,  it  can  be  proved 
satisfactorily  that  although  it  purport  to  be  drawn  abroad,  it  was  in  fact  drawn  in  this 
country,  it  cannot  be  given  in  evidence  unless  it  have  on  it  the  stamp  required  upon 
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torn  of  merchants,  for  every  bill  of  each  set,  where  sum  made  payable 
thereby — 

£  £  £    s,   d. 

Shall  not  exceed  100 0     16 

And  where  it  shall  exceed        100  and  not  exceed   200    •  •  .  0     8     0 

200  "  600    ...  0    4    0 

500  «  1,000    ...  0    5    0 

1,000  "  2,000  ...  0    7    6 

2,000  "  3,000   ...  0  10    0 

3,000 0  16    0 

♦Exemption  from  the  preceding  and  all  other  Stamp  Duties: —  [*20] 

All  bills  of  exchange,  or  b^nk  post  bills,  issued  by  the  Governor  and 
Company  of  the  Bank  of  England. 

All  bills,  orders,  remittance  bills  and  remittance  certificate,  drawn  by 
commissioned  officers,  masters,  and  surgeons  in  the  navy,  or  by  any 
commissioner  or  commissioners  of  the  navy,  under  the  authority  of 
Stat.  36  G.  3,  c.  94,  for  the  more  expeditious  payment  of  the  wages 
and  pay  of  certain  officers  belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  Act  or  Acts  of  Parliament  by 
the  commissioners  of  the  navy,  or  by  the  commissioners  for  victualling 
the  navy,  or  by  the  commissioners  for  managing  the  transport  service 
and  for  taking  care  of  sick  and  wounded  seamen,  upon  and  payable 
by  the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer 
on  demand,  and  drawn  upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker,  who  shall  reside  or  transact  the  business 
of  a  banker  within  ten  miles  of  the  place  where  such  drafts  or  orders 
shall  be  issued:  provided  such  place  shall  be  specified  in  such  drafts 
or  orders ;  and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued ;  and  provided  the  same  do  not 
direct  the  payment  to  be  made  by  bills  or  promissory  notes.(/) 

all  bills  drawn  ancT  payable  here.  And  evidence  of  this  ought  to  be  received  in  the 
first  instance,  before  the  bill  is  allowed  to  be  read  in  evidence.  Bartlett  v.  Smith  et 
al.,  12  Law  J.  2S7,  ex.  The  courts,  however,  require  strict  evidence  to  be  given  to 
sustain  such  an  objection ;  it  is  not  sufficient  to  prove  that  the  drawer  was  in  this 
country  about  the  time  the  bill  purports  to  be  drawn,  for  it  might  be  post-dated  or 
ante-dated.  Abraham  v.  Du  Bois,  4  Camp.  269 ;  but  see  Bire  v.  Moreau,°  2  Car.  & 
P.  376.  On  the  other  hand,  a  bill  drawn  in  London  upon  a  person  abroad,  but  drawn 
payable  to  the  drawer's  order  in  London,  and  by  the  drawee  accepted  payable  in 
London  accordingly,  has  been  holden  not  to  be  a  foreign  bill  within  the  meaning  of 
the  above  clause,  although  drawn  in  a  set,  but  an  inland  bill  of  exchange,  and  that 
it  ought  to  have  been  stamped  accordingly ;  that,  to  be  a  foreign  bill  within  the 
clause,  the  bill,  although  drawn  in  this  country,  must  not  only  be  drawn  upon  a  person 
abroad,  but  be  payable  abroad  also.  Amner  v.  Clarke,  2  Cr.  M.  &  R.  468.(*) 
(/)  To  avoid  the  necessity  of  a  stamp  upon  a  cheque,  it  must  be  issvied  within  ten 
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All  bills  for  the  pay  and  allowances  of  his  Majesty's  land  forces,  or  for 
other  expenditures  liable  to  be  charged  in  the  public  regimental  or 
district  accounts,  which  shall  be  drawn  according  to  the  forms  now 
prescribed  or  hereafter  to  be  prescribed  by  his  Majesty's  orders  by 
the  paymasters  of  regiments  or  corps,  or  by  the  chief  paymaster  or 
deputy  paymaster  and  accountant  of  the  army  depot,  or  by  the  pay- 
masters of  recruiting  districts,  or  by  the  paymasters  of  detachments, 
or  by  the  officer  or  officers  authorized  to  perform  the  duties  of  the 
P^oi-i   paymastership  during  a  vacancy,  ^or  the  absence,  suspension, 
or  incapacity  of  any  such  paymaster  as  aforesaid :    save  and 
except  such  bills  as  shall  be  drawn  in  favour  of  contractors  or  others 
who  furnish  bread  or  forage  to  his  Majesty's  troops,  and  who  by  their 
contracts  or  agreements  shall  be  liable  to  pay  the  stamp  duties  on  the 
bills  given  in  payment  of  the  articles  supplied  by  them. 
And  by  stat.  3  &  4  W.  4,  c.  97,  after  providing  that  the  commissioners 
of  stamps  may  discontinue  dies  used  for  stamps,  and  provide  new  ones 
instead  of  them  (s.  16),  it  is  enacted  by  sect.  17,  that  "  whenever  the 
said  commissioners  shall  determine  to  discontinue  the  use  of  any  die  or 
dies,  and  shall  provide  any  new  die  or  dies  to  be  used  in  lieu  thereof, 
and  the  said  commissioners  shall  give  public  notice  thereof,  by  advertise- 
ment in  the  London  and  Edinburgh  Gazettes  respectively,  then  from 
and  after  such  day  or  time  as  shall  be  fixed  and  appointed  by  such 
advertisement,  not  being  within  the  space    of   one  calendar    month 
next  after  the  same  shall  have  been  published  in  the  said  Gazettes  re- 
spectively, the  said  new  die  or  dies  so  provided  shall  be  the  only  true 
and  lawful  die  or  dies  for  denoting  the  duty  charged  or  chargeable  in 
any  case  to  which  such  die  or  dies  is  or  are  respectively  applicable ;  and 
all  deeds  and  instruments  for  the  marking  or  stamping  of  which  any 
such  new  die  or  dies  shall  have  been  provided,  and  which  after  the  day 
so  fixed  and  appointed  as  aforesaid  shall  be  engrossed,  written,  or  printed 
upon  vellum,  parchment,  or  paper,  stamped  or  marked  with  any  other 
die  or  dies  than  the  said  new  die  or  dies  so  provided  for  the  same  as 
aforesaid,  and  also  all  such  deeds  and  instruments  as  aforesaid  which 
having  been  engrossed,  written,  or  printed  upon  vellum,  parchment,  or 
paper,  stamped  or  marked  as  last  aforesaid,  shall  not  have  been  executed 
or  signed  by  any  party  thereto  before  or  upon  the  said  day  so  fixed  and 
appointed  as  aforesaid,  shall  respectively  be  deemed  to  be  engrossed, 

miles  of  the  bank ;  it  is  not  sufRcient  that  it  be  drawn  at  a  place  within  that  distance. 
And  therefore  where  a  cheque  was  drawn  at  a  distance  of  four  miles  only,  but  being 
given  to  the  drawer's  farming  servant  for  a  particular  purpose,  he  took  it  to  a 
banker's  at  the  distance  of  twelve  miles,  where  he  got  it  discounted ;  the  court  held 
that  it  required  to  be  stamped.  Walters  v.  Brogden,  1  Y.  &  J.  457.  This  objection 
for  want  of  a  stamp,  may  be  made,  under  the  general  traverse  that  the  defendant  did 
not  make  the  cheque.    Field  et  al.  v.  Wood,^  7  Ad.  &  El.  114. 
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written,  or  printed  on  vellum,  parchment,  or  paper  not  dalj  stamped  or 
marked  as  required  by  law." 

And  under  this  latter  act,  where  it  appeared  that  the  die  of  a  bill  of 
exchange  stamp  was  discontinued  in  the  manner  above  mentioned  after 
a  certain  day,  and  before  that  day  an  acceptance  in  blank  was  written 
on  paper  stamped  with  the  old  die,  but  the  bill  was  not  drawn  on  the 
same  paper  until  after  the  day :  the  court  held  that  the  bill  could  not 
be  said  to  be  in  existence  until  it  was  drawn,  and  had  no  relation  back 
to  the  time  of  the  acceptance ;  that  it  was  therefore  on  a  wrong  stamp, 
and  could  not  be  received  in  evidence.  Abrahams  v.  Skinner,^  12  Ad. 
&  £1.  763.  This  objection  may  be  taken  under  this  general  traverse  of 
the  acceptance ;  the  court  will  not  allow  it  to  be  made  the  subject  of  a 
special  plea.     Dawson  v.  Macdonald,  2  Mees.  &  W.  26.(''') 

There  is  no  objection  to  the  stamp  being  of  a  higher  value  than  is  re* 
quired.  See  Farr  v.  Price,  1  East,  56 ;  Taylor  v.  Hague,  2  East,  414. 
But  it  must  be  a  stamp  of  the  denomination  required  for  bills  of  ex- 
change. Vide  supra.  Where  it  was  on  a  deed  "^stamp,  it  was  ^,,^00-1 
holden  that  it  could  not  be  given  in  evidence.  Manning  v.  Livie,  ^  -• 
Bayley,  100,  n.  On  the  other  hand,  if  it  contain  stipulations  which 
make  it  in  law  amount  to  an  agreement,  it  must  have  an  agreement 
stamp.  See  Smith  v.  Nightingale,*  2  Stark.  376 ;  Nicholson  v.  Smith,^ 
3  Stark. -128. 

If  the  stamp  be  bad,  so  that  the  holder  cannot  recover  upon  the  bill, 
he  may  recover  against  the  party  from  whom  he  received  it  the  amount 
of  the  consideration  he  gave  for  it,  even  although  he  were  guilty  of 
laches  in  not  presenting  it  for  payment,  Wilson  v.  Vysar,  4  Taunt.  228, 
or  in  not  giving  notice  of  the  nonpayment  to  his  endorser.  Cundy  et  al. 
v.  Marriott,*  1  B.  &  Ad.  696. 

That  it  is  not  a  bill  op  exchange. — If  the  instrument,  when 
produced,  appear  not  to  be  in  law  a  bill  of  exchange,  the  defendant  may 
avail  himself  of  the  objection  under  this  traverse  of  the  acceptance. 

It  must  be  in  form  an  order,  importing  to  be  by  a  person  having  a 
right  to  require,  and  not  a  mere  request ;  and  therefore  where  it  was  in 
these  words,  "  Mr.  L.,  please  let  the  bearer  have  72.,  and  place  it  to  my 
account,  and  you  will  much  oblige  yoiir  humble  servant,"  it  was  holden 
not  to  be  a  bill.  Little  v.  Slackford,*  1  Moody  &  M.  171 :  S.  P.  Crow- 
foot  V.  Gurney,  2  Moore  &  S.  473.  But  where  it  was  in  form  of  a  pro- 
missory note,  with  "J.  B.  Grutherot,  36  Montagu  Place,*'  in  the  corner 
where  bills  are  usually  directed,  and  it  was  actually  accepted  by  Gru- 
therot, the  court  held  that  it  might  be  treated  either  as  a  bill  or  note, 
at  the  holder's  option.     Edis  v.  Bury,«»  6  B.  &  C.  433. 

It  must  be  an  order  to  pay  money  only ;  and  therefore  if  it  be  an 
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order  to  pay  money  and  to  do  anything  else,  see  Martin  v.  Channtry, 
2  Str.  1271,  or  to  pay  money  "in  good  East  India  Bonds,"  Anon.,  Bnl. 
N.  P.  272,  or  the  like,  it  is  not  a  bill  of  exchange.  And  it  mast  be  for 
a  definite  amoant ;  and  therefore  if  it  be  an  order  to  pay  65Z.,  "  with 
all  other  sums  that  may  be  due  to  him,"  or  the  like,  it  will  not  be  a  bill 
of  exchange.  Smith  v.  Nightingale,^  2  Stark.  875.  Bat  merely  writing 
"pound"  for  "pounds,"  R.  v.  Post,  Bayley,  11,  or  omitting  the  word 
"  pounds"  altogether,  and  writing  "  twenty-five,  seventeen  shillings,  and 
three  pence,"  Phipps  v.  Tanner,"^  5  Gar.  &  P.  488,  was  not  holden  to 
afiect  the  validity  of  the  bill.  It  may  be  necessary  to  add,  that  all  bills 
and  notes  under  20«.  are  void ;  48  G.  3,  c.  88,  s.  2 ;  and  all  bills  or 
notes  from  20«.  to  5Z.  (not  being  bankers'  notes,  7  G.  4,  c.  6,  s.  1),  are 
also  void,  unless  they  be  in  the  particular  form  given  by  stat.  17  G.  3, 
c.  30,  48  G.  3,  c.  88,  s.  1. 

It  must  order  the  payment  absolutely,  and  not  merely  upon  a  con- 
tingency. And  therefore  an  order  to  pay  a  certain  sum  of  money, 
provided  the  terms  mentioned  in  certain  letters  were  complied  with, 
Kingston  v.  Long,  Bayley,  16,  or  an  order  to  pay  thirty  days  after  the 
arrival  of  a  certain  ship  at  Calcutta,  Palmer  et  al.  v.  Pratt,^  2  Bing. 
r*9Qi  ^^^^  ^^^  heen  holden  not  to  be  a  bill  of  "^exchange,  although  it 
L  "*  J  were  actually  accepted  by  the  drawee.  Ralli  v.  Sarell,  Dowl.  & 
Ry.  N.  P.  C.  33.  So  if  the  order  be  to  pay  out  of  a  particular  fund  which 
may  or  may  not  be  available,  it  is  not  a  bill  of  exchange :  as  if  it  be  to 
pay  so  much  a  month  "out  of  his  growing  subsistence;"  Jocelin  v.  La- 
serre.  Fort.  281 ;  or  "  out  of  the  fifth  payment  when  it  shall  become 
due,  and  shall  be  allowed  by  R. ;"  Haydock  v.  Lynch,  2  Ld.  Raym. 
1563 ;  or  "  out  of  Mr.  Stewart's  money  as  soon  as  you  shall  receive 
it;"  Dawkes  v.  Ld.  Deloraine,  2  W.  Bl.  782,  3  Wils.  207;  or  "out  of 
money  in  your  hands  belonging  to  the  proprietors  of  the  Devonshire 
mines,  being  part  of  the  consideration-money  for  the  purchase  of  the 
manor  of  W.  B. ;"  Jenny  v.  Herle,  2  Ld.  Raym.  1361 ;  or  "  on  the 
sale  or  produce,  immediately  when  sold,  of  the  White  Hart,  St.  Alban's, 
Herts,  and  the  goods,  &c. ;"  Hill  v.  Halford  et  al.,  2  B.  &  P.  413;  or 
"  out  of  his  money  which  should  arise  from  his  reversion  of  432.,  when 
sold  ;"  Carlos  v.  Fancourt,  6  T.  ]^.  482 ;  or  "  out  of  my  half-pay,  which 
will  become  due  the  1st  January ;"  Stevens  v.  Hill,  5  Esp.  247 ;  or  the 
like : — ^all  these  have  been  holden  not  to  be  bills  of  exchange.  So  an 
order  from  the  owner  of  a  ship  to  pay  a  certain  sum  "  on  account  of 
freight"  is  not  a  bill  of  exchange,  because  it  is  drawn  upon  a  particular 
fund ;  Banbury  v.  Lissett,  2  Str.  1211;  but  if  the  freighter,  in  payment 
of  freight,  draw  upon  a  third  party  "  on  account  of  freight,"  it  is  other- 
wise, for  it  is  not  drawn  upon  a  particular  fund.  Pierson  v.  Dunlop, 
Cowp.  571.     So  an  order  to  pay  a  certain  sum,  "as  his  quarter's  half- 
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pay  by  advance ;"  Macleod  v.  Snee,  Ld.  Raym.  1481 ;  or  '^  being  a  por- 
tion of  a  yalue,  as  under,  deposited  in  secarity  for  tbe  payment  hereof, 
according  to  the  receipt  in  our  hands :"  HausouUier  y.  Hartsink,  7  T.  R. 
788 :  have  been  holden  good  as  bills  of  exchange.  So  an  order  to  pay 
<<  when  he  (an  infant)  shall  come  of  age,  to  wit,  on  the  12th  June,  1750,'* 
was  holden  good,  for  it  was  payable  at  all  events  on  the  12th  June. 
Goss  v.  Nelson,  1  Burr.  226.  So  an  order  to  pay  at  a  limited  time  after 
a  man's  death,  has  been  holden  good  as  a  bill,  for  that  must  happen, 
and  therefore  no  contingency.  Cooke  v.  Colehan,  2  Str.  1217,  Willes, 
393. 

Where  a  bill  is  payable  otherwise  than  to  bearer,  it  must  name  some 
payee :  Bayley,  34 :  for  unless  he  be  named,  the  instrument  is  not  a 
bill.  R.  V.  Randall,  Id.  37.  And  it  must  name  him  with  certainty ;  it 
is  not  su£Scient  to  order  the  money  to  be  paid  to  A.  or  B.  Blankenhagen 
T.  Blnndell,  2  B.  &;  A.  417.  But  where  a  bill  is  issued  with  a  blank  for 
the  payee's  name,  any  bond  fide  holder,  may  insert  his  own  name  as  the 
payee,  and  may  declare  upon  it  as  if  it  had  been  written  in  the  bill  when 
it  was  first  drawn ;  Cruchley  v,  Glarance,  2  M.  &  S.  90 ;  Cruchley  v. 
Mann,"  5  Taunt.  529 ;  and  by  such  insertion  the  bill  does  not  require  a 
fresh  stamp.  Atwood  v.  Griffin,^  1  Ry.  &  M.  525.  If  it  be  drawn  pay- 
able to  a  fictitious  person  or  order,  and  that  be  unknown  to  *the  r-^aAi 
acceptor  at  the  time  he  accepted  it,  no  action  can  be  maintained  '-  -^ 
against  him  upon  it ;  Bennett  v.  Famell,  1  Gamp.  130,  180,  c. ;  but  if 
•it  be  known  to  the  acceptor,  then  it  may  be  declared  upon  as  payable  to 
bearer.  Minet  v.  Gibson,  3  T.  R.  481, 1 H.  Bl.  669 ;  Collins  v.  Emmet, 
1  H.  BI.  313.  It  may  be  made  payable  to  a  certain  person  or  his  order, 
or  bearer ;  or  it  may  be  to  pay  a  certain  person,  without  adding  '^  or 
order"  or  "  bearer ;"  Smith  v.  Kendal,  6  T.  R.  123 ;  but  in  this  latter 
case  it  is  not  negotiable.     See  R.  v.  Box,s  6  Taunt.  325. 

It  must  be  written  or  printed,  &c. ;  but  if  written  with  a  pencil,  it 
will  be  sufficient.  Geary  v.  Physic,**  5  B.  &  C.  234.  It  is  usually 
directed  to  some  particular  person.  But  where  it  had  merely  a  memo- 
randum at  bottom,  ^^  payable  at  No.  1,  Wilmot  Street,"  and  the  de- 
fendant accepted  it,  it  was  holden  to  be  a  valid  bill  as  against  the  ac- 
ceptor ;  Gray  v.  Milner,'  8  Taunt.  739 ;  and  where,  instead  of  its  being 
directed  to,  it  was  at  Messrs.  J.  M.  &;  Co.,  Shuttleworth  v.  Stevens,  1 
Camp.  407 ;  particularly  where  it  was  done  in  a  manner  evidently  in- 
tended to  deceive,  and  to  make  it  pass  as  a  bill,  Allan  v.  Mawson,  4 
Camp.  115,  and  upon  being  presented  for  acceptance  it  was  refused,  it 
was  holden,  in  an  action  against  the  drawer,  that  this  was  properly 
described  as  a  bill  of  exchange  drawn  on  J.  M.  k  Co.  And  the  drawer 
may  address  the  bill  to  himself;  but  in  law  it  is  rather  a  promissory 
note  than  a  bill.    Bayley,  8. 
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The  name  of  the  drawer  must  be  to  it ;  bat  whether  it  was  written 
before  or  after  the  bill  was  drawn  is  immaterial.  Collins  v.  Emett,  1 
H.  Bl.  818 ;  Schultz  v.  Astley,''  2  Bing,  N.  C.  544.  And  if  in  the 
declaration  it  be  stated  that  he  made  his  bill  of  exchange,  that  is  tanta- 
mount to  saying  that  he  signed  it.  Ereskine  v.  Murray,  2  Ld.  Baym.  1542. 
If  it  be  drawn  in  a  fictitious  name,  and  endorsed  in  the  same  name,  the 
acceptance  admits  the  drawing ;  and  as  to  the  endorsing,  the  plaintiff 
will  only  be  required  to  prove  that  the  endorsement  appears  to  be  in  the 
same  handwriting  as  the  drawing.     Cooper  v.  Meyer,^  10  B.  &;  C.  468. 

It  is  not  necessary  to  the  validity  of  a  bill  that  it  should  appear  to  be 
"for  value  received,"  or  the  like.  White  v.  Ledwich,  4  Doug.  247; 
Macleod  v.  Snee,  2  Ld.  Baym.  1481.  A  bill  drawn  payable  to  J.  S, 
or  order  "for  value  received,"  means  value  received  from  the  payee  by 
the  drawer ;  Grant  v.  Da  Costa,  8  M.  &  S.  851 ;  but  if  drawn  payable 
to  the  drawer's  own  order,  it  means  value  received  by  the  drawee. 
Highmore  v.  Primrose,  5  M.  &  S.  65. 

That  the  acceptancb  was  by  some  pbbson  without  authobitt. — 
If  the  bill  have  been  accepted  per  procuration  by  a  clerk,  servant,  or 
agent,  without  authority,  we  have  seen  (ante,  p.  7),  that  the  party  for 
whom  it  purports  to  be  accepted  will  not  be  liable  ;  Atwood  v.  Munn- 
ings,"  7  B.  &  C.  278 ;  but  the  clerk,  servant,  or  agent  will  be.  Polhill 
V.  Walker,**  8  B.  &;  Ad.  114.  The  plaintiff,  in  such  a  case,  under  this 
-  traverse  of  the  acceptance,  will  be  *bound  to  prove  the  authority, 
'-  ^  expressly  or  by  implication ;  ante,  p.  9 ;  and  the  defendant,  on 
the  other  hand,  may  adduce  what  evidence  he  can  in  disproof  of  it. 

So,  if  the  bill  have  been  accepted  by  a  partner  of  the  defendant,  in 
the  name  of  the  firm,  if  it  appear  to  be  a  business  or  profession  not 
necessarily  requiring  the  acceptance  of  bills,  as  for  instance,  if  they  be 
attorneys.  Levy  v.  Pyne  et  al.,®  1  Car.  &  M.  468 ;  Headley  v.  Bain- 
bridge,  21  Law  J.  293,  qb.,  or  jointly  occupy  a  farm,  Greenslade  v. 
Dower,P  7  B.  &  C.  685 ;  or  the  like,  the  other  partner  or  partners  will 
not  be  bound  by  the  acceptance,  unless  the  plaintiff  prove,  either  ex- 
pressly, or  by  facts  from  which  it  may  be  implied,  that  the  partner  who 
wrote  the  acceptance  was  authorized  by  his  other  partners  to  do  so : 
and  the  defendant  may,  under  this  traverse  of  the  acceptance,  give  evi- 
dence to  disprove  it.  So,  if  the  acceptance  by  one  partner  be  not  in 
the  usual  name  of  the  firm,  it  will  not  bind  the  others.  Eirk  v.  Blurton 
et  al.,  9  Mees.  &  W.  284.(*)  See  Faith  v.  Richmond  et  al.,^  9  Law  J. 
97,  qb.,  11  Ad.  &  El.  889.  Or  if  the  bill  be  drawn  upon  several  per- 
sons who  are  not  partners,  and  one  of  them  accept  for  all,  this  accep- 
tance will  bind  him  alone  who  wrote  it,  but  not  the  others.  Bayley, 
52,  Bui.  N.  P.  279.     And  even  in  the  case  of  partners  in  a  trade  re- 

k  Eng. Com.  Law  R.,  voL 29.  »ld.21.  -Id.  14.  "Id.  23. 

•  Id.  41.  » Id.  14.  <  Id.  39. 


ACTIONS  ON  BILLS  OF  BZCHANOB.  75 

quiring  acceptances,  if  one  partner  accept  a  bill  in  the  name  of  the  firm, 
for  his  own  individual  purpose,  without  the  authority  of  his  partners,  or 
Otherwise  in  fraud  of  his  partners,  it  will  not  bind  the  firm,  in  the  hands 
of  any  person  privy  to  the  fraud,  or  who  had  notice  of  it ;  Bayley,  180 ; 
Wells  V.  Masterman,  2  Esp.  781 ;  Arden  v.  Sharpe,  2  Esp.  624 ;  Exp. 
Groulding,  2  Glyn.  &  J.  119 ;  and  this  whether  the  other  partners  be 
secret  partners,  Lloyd  v.  Ashby,'  2  B.  &  Ad.  23,  or  otherwise.  But 
if  the  party  receiving  the  acceptance  were  not  privy  to  the  fraud, 
the  other  partners  would  be  liable,  whether  they  be  secret  partners, 
Wintle  V.  Crowther,  1  Cr.  &  J.  316  ;(*)  1  Tyr.  210,  or  not ;  Ridley  v. 
Taylor,  13  East,  175 ;  Sutton  v.  Gregory,  Peake  Add.  Ca.  150.  So, 
although  the  party  receiving  such  an  acceptance  were  privy  to  the  fraud, 
yet  if  the  bill  come  into  the  hands  of  a  bond  fide  holder,  for  value,  and 
without  notice  of  the  fraud,  he  may  sue  all  the  partners  upon  it ;  Wells 
V.  Masterman,  supra;  but  if  he  had  notice,  it  is  otherwise.  See  Hood 
y.  Aston,  Russ.  Gh.  R.  412.  And  the  law  is  the  same,  where  a  bill  is 
drawn  by  one  partner,  in  the  partnership  name,  in  fraud  of  his  other 
partners.  Green  v.  Deakin,*  2  Stark.  347 ;  and  see  Ridley  v.  Taylor, 
supra ;  see  also  post,  tit.  Partners.  This  defence  is  properly  given  in 
evidence  under  this  traverse  of  the  acceptance ;  if  it  be  pleaded  specially, 
the  plea  will  be  bad  on  special  demurrer,  though  good  after  verdict. 
Jones  V.  Corbett  et  al.,  11  Law  J.  181,  qb. 

Also  in  the  case  of  joint-stock  companies,  no  action  can  be  sustained 
against  a  member  of  any  such  company,  upon  a  bill  drawn  or  accepted 
by  an  agent  of  the  company,  unless  the  plaintiff  *at  the  trial,  in  p^o^T 
addition  to  the  ordinary  evidence,  prove  that  the  directors  of  the  '•  -' 
company  had  the  power  to  bind  the  other  members  by  drawing  or  ac- 
cepting bills,  either  expressly,  by  the  production  of  the  deed  of  partner- 
ship, or  impliedly,  by  showing  that  it  is  necessary  to  the  carrying  on  of 
the  concerns  of  the  company ;  in  the  absence  of  such  proof,  the  action 
cannot  be  maintained,  Dickinson  v.  Yalpey,^  10  B.  k  C.  128  ;  Bramah 
T.  Roberts  et  al.,°  3  Bing.  N.  C.  963 ;  see  also  Bult  et  al.  v.  Morrell 
et  al.,*^  12  Ad.  &  El.  746.  But  where  a  company  had  power  to  draw 
and  accept  bills,  and  the  directors  gave  authority  to  J.  S.  to  accept  for 
them,  and  in  action  on  a  bill  addressed  to  the  directors  generally,  and 
accepted  for  them  by  J.  S.,  the  declaration  described  it  as  drawn  upon 
the  defendant  (who  was  one  of  the  directors),  and  that  he  by  his  agent 
J.  S.  accepted  it :  this  was  holden  to  be  no  variance.  Firth  v.  Buck- 
ingham, 2  Dowl.  N.  G.  555. 

A  corporation  cannot  legally  be  a  party  to  a  bill  of  exchange,  either 
as  drawer,  acceptor,  or  endorser,  unless  it  be  a  corporation  for  trading 
purposes,  see  Broughton  v.  Manchester  Waterworks  Company,^  3  B.  & 
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A.  1,  or  be  specially  authorized  in  that  respect  by  act  of  Parliament. 
Murray  y.  East  India  Company ,'  5  B.  &  A.  204. 

OTHER    TBATXBBK8. 

In  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange, 
the  latter  cannot  in  general  traverse  the  drawing  of  the  bill.  In  ordi- 
nary cases  the  acceptor  cannot  deny  the  handwriting  of  the  drawer ; 
although,  in  an  action  by  an  endorsee  against  him,  he  may  deny  the 
drawer's  endorsement.  Smith  y.  Chester,  1  T.  B.  654.  Eyen  where 
the  acceptance  was  written  on  a  blank  stamp,  and  the  name  of  another 
person,  who  was  a  perfect  stranger  to  the  acceptor,  was  put  to  it  as  a 
drawer  and  first  endorser  whilst  it  was  still  a  blank,  and  the  body  of 
the  bill  was  afterwards  written  by  some  other  person,  it  was  holden, 
not  only  that  the  acceptance  admitted  the  drawing,  but  that  the  ac- 
ceptor was  precluded  from  objecting  to  the  irregularity  of  the  drawing 
and  first  endorsement.  Schtdtz  y.  Astley,^  2  Bing.  N.  C.  544.  The 
only  instance,  perhaps,  in  which  this  can  be  done,  is  where  an  agent  of 
a  joint-stock  company,  for  and  on  account  of  the  company,  draws  a  bill 
upon  the  directors,  and  in  action  by  the  payee  or  endorsee  it  is  sought 
to  rccoyer  the  amount  against  a  member  of  the  company  who  did  not 
actually  accept  it ; — he,  if  he  would  deny  the  authority  of  the  directors 
to  draw  and  accept  bills,  may,  it  seems,  traverse  the  drawing,  as  well 
as  the  acceptance.     See  Bult  et  al.  y.  Morrell  et  al.,*  12  Ad.  &  El.  745. 

Where  the  acceptance  is  special,  making  the  bill  payable  at  a  certain 
place,  '^  and  not  otherwise  or  elsewhere,"  see  1  &  2  G.  4,  c.  78,  ante, 
pp.  11,  12,  and  the  declaration  avers  a  presentment  at  the  place,  the 
defendant  may  traverse  it. 

r*271      *^'    BPICZAL  PLBADINOB,   AND  THB  IVIDBNCI  NE0S88AET  TO  SUPPORT  THEM. 

We  shall  first  notice  the  defences  generally,  which  may  be  specially 
pleaded  by  an  acceptor,  in  an  action  against  him  by  the  drawer.  And 
we  shall  then  treat  particularly  of  the  defences  which  usually  occur 
in  practice. 

Where  the  drawer  has  drawn  the  bill  upon  his  own  account,  it  may 
be  deemed  a  general  rule,  that  he  cannot  sue  the  acceptor  upon  it, 
unless  there  have  been  such  a  consideration  for  it  as  would  support  an 
action  of  assumpsit  in  ordinary  cases.  See  ante.  Vol.  I.  p.  8,  &c. 
Even  if  a  man  accept  a  bill,  merely  from  natural  love  and  affection  for 
the  drawer,  see  Holiday  v.  Atkinson,'  5  B.  &  C.  501,  or  from  gratitude 
to  him  or  to  any  of  his  family.  Id.,  the  drawer  cannot  maintain  an 
action  upon  it,  if  the  acceptor  choose  to  resist  the  payment,  and  will 
plead  this  want  of  a  valuable  consideration  specially.  That  the  bill  was 
accepted  for  the  accommodation  of  the  drawer,  without  consideration, 
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therefore,  is  in  all  eases  a  good  plea  in  action  by  the  drawer.  Sparrow 

et  al.  V.  Chisman,*  9  B.  &  C.  241 ;  Johnson  v.  Peck,*'  8  Stark,  66 ;  

Y.  Adams,  1  Yonnge,  117,  and  vide  post,  p.  81.  That  the  consideration 
has  wholly  failed,  is  also  a  good  defence ;  as,  for  instance,  where  it  was 
given  as  a  reward  to  the  plaintiff  if  he  should  procare  the  defendant  to 
be  restored  to  an  office,  and  he  was  not  restored ;  see  Jefferies  v.  Austen, 
Str.  647;  where  it  was  given  as  a  premium  with  an  apprentice,  and  it 
turned  out  that  the  indenture  was  void  for  not  mentioning  this  pre- 
mium, and  from  not  being  stamped  accordingly ;  see  Jackson  v.  War- 
wick,  7  T.  R.  121 ;  or  where  the  apprenticeship  had  been  dissolved  for 
misconduct  in  the  master ;  Grant  v.  Welchmail,  16  East,  207 ;  or  where 
the  contract  upon  which  it  was  given  has  been  rescinded ;  see  Mills  v. 
Oddy,  1  Gale,  92 ;  or  where  A.,  having  appointed  B.  his  executor,  gave 
him  his  acceptance,  in  consideration  of  the  trouble  he  should  have  in 
the  ezeeutorship,  and  B.  afterwards  died  in  the  lifetime  of  A.,  and  an 
action  on  the  bill  was  brought  by  his  executor ;  see  Solly  v.  Hinde,  2 
Cr.  k  M.  516,('*')  or  where  A.  having  distrained  for  rent  certain  goods 
which  B.  had  sold  to  C,  although  A.  knew  at  the  time  that  no  rent  was 
due  to  him ;  but  by  misrepresenting  the  fact,  he  obtained  C.'s  accept- 
ance for  the  amount,  in  consideration  of  his  withdrawing  the  distress : 
Grew  V.  Bevan,*  8  Stark.  104 :  in  these  and  the  like  cases,  the  total 
failure  of  consideration  has  been  holden  a  good  defence  to  the  action. 
See  also  Lewis  v.  Cosgrave,  8  Taunt.  2.  But  where  a  bill  was  accepted 
for  the  balance  of  the  purchase-money  of  certain  articles  bought  at  sale, 
and  in  about  two  months  after  the  delivery  of  the  goods  to  the  vendee, 
the  vendor  forcibly  took  them  out  of  his  possession,  it  was  holden  that 
the  vendee  could  not  treat  this  as  a  rescinding  of  the  contract,  and  set 
it  up  as  a  defence  to  an  action  upon  the  bill  by  the  payee ;  he  must  seek 
his  remedy  by  action  *of  trespass.  Stevens  v.  Wilkinson  et  al.,*  r+oo-i 
2  B.  &  Ad.  820.  So,  a  partial  failure  of  the  consideration  is  no  ^  -^ 
answer  to  an  action  by  the  drawer  against  the  acceptor :  as,  where  the 
bill  had  been  accepted  for  goods  sold,  it  was  holden  to  be  no  answer  to 
say  that  the  consideration  had  partially  failed,  on  account  of  the  bad- 
ness of  the  quality,  or  improper  package,  of  the  goods  delivered,  Tye 
▼.  Gwynne,  2  Gamp.  856 ;  Morgan  v.  Richardson,  1  Camp.  40,  n.,  7 
fast,  482,  n.,  or  that  they  had  turned  out  to  be  worth  much  less  than 
the  amount  of  the  bill,  and  that  the  defendant  had  already  paid  on 
account  of  the  bill  more  than  the  value  of  the  goods,  Obbard  v.  Betham,^ 
Moody  &  M.  488,  unless  he  could  make  out  that  it  arose  from  fraud 
upon  the  part  of  the  plaintiff.  Fleming  v.  Simpson,  1  Camp.  40,  n. 
So,  where  A.  agreed  to  execute  a  lease  of  certain  premises,  to  B.,  who 
was  to  pay  a  certain  sum  for  it ;  and  B.  being  let  into  possession  of  the 
premises,  accepted  a  bill  drawn  upon  him  by  A.  for  the  amount :  it  was 
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holden  to  be  no  answer  to  an  action  by  A.  against  B.  npon  the  bill,  that 
A.  had  refused  to  execute  the  lease.     Moggride  v.  Jones,  14  East,  486. 
So,  where,  to  an  action  by  drawer  against  the  acceptor  of  a  bill  for  201., 
the  defendant  pleaded  that  before  the  drawing  and  acceptance  of  the 
bill,  the  plaintiff  agreed  to  do  certain  carpenter's  work  for  the  defendant 
for  6SL  and  that  the  defendant  paid  him  4SL  in  part,  and  afterwards 
accepted  the  bill  in  question  on  account  of  the  residue ;  that  the  plaintiff 
did  not  perform  some  of  the  work,  and  performed  in  an  unworkmanlike 
manner  other  work  which  was  necessary  to  be  done  under  the  agree- 
ment :  and  that  the  432.  paid  was  more  than  the  whole  of  the  work  done 
was  worth ;  this  was  holden  bad,'  on  motion  for  judgment  nan  obstante 
veredicto,  as  disclosing  merely  a  partial,  not  a  total,  failure  of  conside- 
ration.    Trickey  v.  Larne,  6  Mees.  &  W.  278.('*')    So,  where  in  debt 
by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  drawn  in 
November,  ^^for  value  received  to  Michaelmas  last,"  the  defendant 
pleaded,  that  before  the  acceptance,  he  held  a  messuage,  &c.,  as  tenant 
to  the  plaintiff  at  a  certain  rent,  and  that  the  bill  was  drawn  and  ac- 
cepted in  payment  by  anticipation  (amongst  other  considerations)  of  12Z. 
10«.,  part  of  the  said  rent  not  then  due ;  and  that,  before  the  drawing 
and  accepting  of  the  bill,  the  plaintiff  assigned  the  messuage  to  J.  S., 
of  which  the  defendant  had  no  notice  until  after  the  bill  was  accepted 
and  delivered  to  the  plaintiff,  when  J.  S.  demanded  and  received  of  the 
defendant  the  said  rent  of  12L  10«.,  and  that  therefore  the  consideration 
for  the  acceptance,  as  far  as  respected  the  said  sum  of  122.  10«.,  wholly 
failed :  the  court  held  the  plea  bad ;  it  was  pleaded  to  the  count  upon 
the  bill  generally,  although  it  went  only  to  part  of  the  consideration ; 
and  as  to  fraud,  (which  was  suggested  in  argument,)  it  was  not  alleged, 
nor  was  it  necessarily  to  be  inferred  from  the  statement  in  the  plea. 
Clark  V.  Lazarus,"  2  Man.  &  Gr.  167.     So,  the  mere  inadequacy  of  the 
consideration  is  no  defence.     Solomon  v.  Turner,''  1  Stark.  51. 
P^QQ-i       *If  the  consideration  for  which  the  bill  was  accepted  were 
^      ''   illegal,  see  Vol.  I.  p.  26,  or  immoral.  Id.  p.  82,  or  fraudulent,  Id. 
p.  83,  or  contrary  to  public  policy.  Id.  p.  34,  it  will  be  a  good  defence 
to  the  action.    As,  for  instance,  where  it  had  been  accepted  for  goods 
smuggled ;  Guichard  v.  Roberts,  1  W.  Bl.  445 ;  or  for  engraving  plates 
on  which  French  assignats  were  to  be  forged,  if  the  drawer  knew  of  the 
fraudulent  intention;  see  Strongitharm  v.  Lukyn,  1  Esp.  389;  or  for 
money  lost  at  play;  Henderson  v.  Benson,^  8  Price,  281 ;  Sigel  v.  Jebb,** 
8  Stark.  1 ;  Shillito  v.  Theed,*  7  Bing.  405 ;  Boulton  v.  Coghlan,*'  1 
Bing.  N.  C,  640 ;  and  see  Read  v.  Gamble,^  10  Ad.  &  El.  597,  n. ; 
Lane  v.  Chapman,"'  11  Ad.  k  EI.  996,  or  to  induce  a  petitioning  credi- 
tor not  to  prosecute  a  fiat  in  bankruptcy ;  Davis  v.  Holding,  1  Mees.  k 
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W.  159  ;(*)  and  see  Goodered  v.  Armour,  12  Law  J,  66,  qb. ;  or  to  in- 
duce a  creditor  to  sign  a  bankrupt's  certificate ;  6  G.  4,  c.  16,  s.  125 ; 
or  to  sign  a  composition  deed ;  see  Enight  v.  Hunt,''  5  Bing.  432  ;  or  to 
induce  a  prosecutor  to  drop  a  criminal  prosecution,  or  not  to  give  evi- 
dence upon  it ;  Collins  v.  Blantern,  2  Wils.  341,  847  ;  see  Beely  v. 
Wingfield,  11  East,  46 ;  or  to  pay  the  drawer  (a  stock  broker,)  or  enable 
him  to  pay,  stock-jobbing  differences ;  Amory  v.  Merryweather,®  2  B.  &; 
G.  573 ;  or  his  services  and  medicines  as  an  apothecary,  where  the 
drawer  was  not  qualified  to  practise  as  such ;  Blogg  v.  Pinkers,i*  1  By. 
&  M.  25 :  in  these  several  cases  it  was  holden  that  the  drawer  could  not 
recover  against  the  acceptor.  So  if  a  man  accept  a  bill  or  give  a  bond, 
in  consideration  that  a  woman  will  cohabit  with  him,  the  consideration 
being  immoral  and  bad,  no  action  can  be  maintained  upon  it ;  Walker  v. 
Perkins,  3  Burr.  1568 ;  but  if  he  give  it  in  consideration  of  past  cohabi- 
tation, to  a  woman  with  whom  he  has  ceased  to  cohabit,  it  will  be  good. 
Turner  v.  Yaughan,  2  Wils.  389.  Formerly  if  a  bill  were  accepted  for 
an  usurious  consideration,  no  action  could  be  maintained  upon  it ;  12 
Ann.  St.  2,  c.  16 ;  but  now  it  is  otherwise,  if  the  bill  do  not  exceed 
twelve  months  after  date,  or  have  not  more  than  twelve  months  to  run 
at  the  time  of  the  usury.  2  &  3  Vict.  c.  37,  s.  1.  And  see  King  v. 
Braddon,*  10  Ad.  &  El.  675 ;  Holt  v.  Miers,  5  Mees.  &  W.  168  ;(*) 
Turquand  et  al.  v.  Mosedon,  7  Id.  504.  If  a  bill  be  accepted,  in  part 
for  such  a  consideration,  and  in  part  for  a  valid  consideration,  the  drawer 
cannot  recover  upon  it  even  that  part  for  which  the  consideration  is 
valid ;  Bobinson  v.  Bland,  2  Burr.  1082  ;  although  he  may  recover  for 
the  good  consideration  itself,  if  he  have  a  count  applicable  to  it  in  his 
declaration.  Id.  So,  if  instead  of  an  action  being  brought  upon  a  bill 
thus  accepted  for  an  illegal  or  other  bad  consideration,  another  bill  be 
substituted  for  it,  this  second  bill  is  open  to  the  same  objection  as  the 
first,  and  no  action  will  lie  upon  it ;  Chapman  v.  Black,  2  B.  &  A.  588; 
Preston  v.  Jackson,*^  2  Stark.  287.  And  see  Scott  et  al.  v.  Ghappelow, 
11  Law  J.  293;  unless  indeed  where  the  first  bill  was  for  a  legal  as  well 
as  an  illegal  consideration,  as  above  mentioned,  *and  the  substi-  r^coni 
tuted  bill  is  for  the  legal  consideration  only,  Hubner  v.  Richard-  ^  ^ 
son,  Bayley,  516.  In  all  these  cases  of  illegality,  &c.,  the  defence 
must  be  specially  pleaded. 

So,  if  there  be  fraud  or  illegality  in  the  drawing  of  the  bill,  it  will  in 
general  be  a  good  defence  to  the  action.  If,  for  instance,  a  man  give 
another  his  acceptance  in  blank,  with  instructions  to  him  to  draw  the 
bill  at  nine  months,  and  instead  of  doing  so  he  drew  it  at  six  months, 
this  will  be  a  good  defence  to  the  action ;  see  Heydon  v.  Thompson,  3  Nev. 
&  M.  819 ;  but  as  the  plea  in  such  a  case  would  be  an  argumentative 
denial  of  the  acceptance,  it  ought  to  conclude  with  a  special  traverse. 
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See  Fisher  y.  Wood,  1  Dowl.  N.  C.  54.  So,  if  a  banking  company, 
consisting  of  more  than  six  persons,  and  carrying  on  business  within  the 
distance  of  sixty-five  miles  from  London,  accept  a  bill  drawn  at  less 
than  six  months  after  date,  it  is  void,  and  they  cannot  be  sued  upon  it. 
8  &  4  W-  4,  c.  98,  8.  3.  Bank  of  England  v.  Anderson,'  8  Bing.  N. 
G.  589.  But  the  fact  of  a  bill  being  dated  on  a  Sunday,  is  no  objection ; 
Begby  v.  Levi,  1  Gr.  &  J.  180 ;  nor  that  it  was  actually  drawn  upon  a 
Sunday ;  semble,  Id. ;  if  indeed  it  were  accepted  on  a  Sunday ;  in  the 
ordinary  calling  of  the  acceptor,  it  might  be  objectionable,  but  the  court 
would  not  sanction  such  a  defence  by  the  acceptor,  in  an  action  at  the 
suit  of  an  innocent  holder  for  value.     Id. 

Govertnre  of  the  defendant  at  the  time  she  accepted  the  bill  is  a  good 
defence ;  for  an  acceptance  of  a  bill  by  a  feme  covert  is  void  altogether, 
and  not  merely  voidable.  See  Barlow  v.  Bishop,  1  East,  482.  See  as 
to  this  plea,  and  the  evidence  to  support  it,  Vol.  I.  p.  98. 

Infancy  of  the  defendant  is  also  a  good  defence,  Williams  v.  Harri- 
son, Garth.  160,  even  although  he  have  accepted  the  bill  for  necessaries. 
Williamson  v.  Watts,  1  Gamp.  552.  But  the  acceptor  cannot  plead 
that  the  drawer  is  an  infant;  for  by  his  dcceptance  he  has  admitted  the 
competency  of  the  drawer  to  draw  the  bill.  Taylor  v.  Groker,  4  Esp. 
187.     See  as  to  this  defence  generally.  Vol.  I.  p.  96. 

If  a  bill  be  accepted  payable  at  a  banker's  or  other  place,  ''  only,  and 
not  otherwise  or  elsewhere,"  we  have  seen,  ante,  p.  12,  that  a  present- 
ment at  that  place  must  be  proved,  in  order  to  maintain  an  action 
against  the  acceptor.  It  must  be  averred  also,  otherwise  the  declara- 
tion will  be  bad :  and  if  averred,  the  correct  mode  of  pleading  is  by  tra- 
versing the  presentment ;  or  if  by  mistake  a  mere  general  acceptance  be 
stated,  it  will  be  a  variance.  So  that  it  is  seldom  necessary  in  such  a 
case  to  plead  specially.  But  where  to  a  declaration,  as  upon  a  general 
acceptance,  the  defendant  pleaded  that  the  acceptance  was  qualified, 
and  that,  according  to  the  statute  in  such  case  made  and  provided,  he 
had,  in  the  said  acceptance,  expressed  that  he  had  accepted  the  bill  pay- 
able at  a  certain  place  only,  to  wit.  No.  82  Albany  Street,  that  is  to 
-^  say,  and  not  otherwise  or  ^elsewhere;  the  court  held  that  the 
^  -■  plea  ought  to  have  gone  on  to  allege  that  no  presentment  for 
payment  was  made  at  the  place  so  appointed :  they  also  held  that  a 
replication  alleging  that  the  defendant  did  not  in  the  acceptance  express 
that  he  had  accepted  the  bill  payable  at  a  certain  place  only,  in  manner 
and  form,  &;c.,  was  a  sufficient  traverse  of  the  plea.  Lyon  v.  Walls,*  9 
Bing.  600.  But  it  is  no  defence  that  the  bill  was  not  presented  at  the 
banker's  where  by  the  acceptance  it  was  made  payable,  if  the  accept- 
ance be  general,  even  although  the  banker  fail  in  the  interval  between 
the  bill  being  due,  and  its  being  presented  to  the  acceptor  for  payment, 
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and  the  acceptor  had  funds  at  the  banker's  to  pay  it.  Turner  y.  Haj- 
don,*  4  B.  &  C.  1 ;  Rhodes  v.  Ghent,"  5  B.  &  A.  244 ;  and  see  Sea- 
bag  V.  Abitbol,  4  M.  &;  S.  462.  So,  laches  of  the  drawer  or  other  holder 
in  not  presenting  the  bill  to  the  acceptor  himself  for  payment,  is  no  de- 
fence, even  although  it  were  not  presented  for  several  years  after  it  be- 
came due,     Farquhar  v.  Southey,''  2  Car.  &  P.  497 ;  Moody  &  M.  14.^ 

So,  it  is  no  defence  that  at  the  time  the  bill  was  drawn  or  accepted, 
the  drawer  agreed  by  parol  to  renew  it  when  due ;  Hoare  v.  Graham,  8 
Camp.  57 ;  or  that  it  was  agreed  by  parol  that  payment  should  not  be 
demanded  until  after  a  particular  event.  Moseley  v.  Hanford,'^  10  B. 
&  C.  729 ;  Woodbridge  v.  Spencer,^  3  B.  &  A.  233 ;  Free  v.  Hawkins,* 
8  Taunt.  92 ;  Adams  v.  Wordley,  1  Mees.  &  W.  374.(*)  Nor  is  it  any 
defence,  that  after  the  bill  was  due  and  dishonoured,  the  drawer  paid  the 
amount  to  the  payee,  and,  without  any  endorsement  of  the  bill  by  the 
payee,  commenced  the  action ;  Parminster  v.  Symons  (in  error),  1  Wils. 
185,  2  Bro.  P.  C.  43 :  or  that,  after  thus  taking  it  up,  he  passed  it  to 
the  plaintiff.  Callow  v.  Lawrence,  3  M.  &  S.  95 ;  Hubbard  v.  Jackson,' 
4  Birig.  390. 

In  general,  however,  the  defendant  may  avail  himself  of  the  same  de- 
fences, mutatis  mutandis^  as  in  an  ordinary  action  of  assumpsit  for  any 
other  cause  of  action. 

Having  thus  noticed  the  defences  in  this  action  generally,  I  shall  now 
treat  more  particularly  of  those  which  usually  occur  in  practice. 

PLEA,   ACCOMMODATION  BILL. 

And  for  a  further  plea  in  this  behalf,  time  give  to  the  defendant,  nor  did  the 

[as  to  the  said  first  count  of  the  said  de-  defendant  at  any  time  have  or  receive, 

claiation].  the  defendant  says  that  he  any  value  or  consideration  whatever  for 

accepted  the  bill  in  the  said  fiist  count  his  the  defendant's  accepting  or  paying 

mentioned,  and  at  the  request  of  the  the  said  bill :  and  this  he  the  defendant 

plaintiff,  and  merely  for  his  accommoda-  is  ready  tcN^erify. 
tion,  and  that  the  plaintiff  did  not  at  any 

To  a  declaration  on  a  bill,  by  a  drawer  against  the  acceptor,  a  plea 
that  the  defendant  did  not  receive  any  good  or  sufficient  consideration 
from  the  plaintiff  for  accepting  the  bill,  was  holden  bad  on  demurrer, 
Lord  Denman  saying  that  the  court  could  assign  no  meaning  to  the 
word  "consideration"  here,  which  *seemed  to  have  been  used  r:,tQo-| 
instead  of  "  value."  Graham  v.  Pitman.*^  And  see  Trinder  v.  ^  J 
Smedley,  Id.  622.  So,  in  an  action  by  the  executor  of  the  payee  of  a 
promissory  note  against  the  drawer,  the  latter  pleaded  that  he  made  the 
said  promissory  note  without  any  value  or  consideration  whatever  for  his 
so  doing,  or  for  his  paying  the  amount  thereof  or  any  part  thereof: 
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and  it  was  argued  that  the  plea  was  bad,  because,  although  the  defen- 
dant might  have  made  the  note  without  value  or  consideration,  he  might 
have  received  value  for  it  afterwards :  the  court  held  the  plea  to  be 
clearly  bad.     Stoughton  v.  Earl  Kilmorey,  2  Or.  M.  &  R.  72.(*) 

Where  a  man  lent  his  acceptance  to  one  of  the  partners  of  a  firm, 
upon  his  undertaking  to  provide  for  it,  and  an  action  was  afterwards 
brought  upon  it  by  the  firm  against  the  acceptor,  the  court  held  that 
they  could  not  recover.  Sparrow  et  al.  v.  Chisman,*^  9  B.  &  G.  241 ; 
and  see  Johnson  v.  Peck,*  3  Stark.  66.  So,  where  bills  were  accepted 
by  A.  for  the  accommodation  of  B.,  and  the  latter,  being  executor  of 
C,  and  having  a  sum  of  money  belonging  to  G.'s  estates,  which  was 
kept  in  a  box  in  his  possession,  substituted  the  bills  for  so  much  of  the 
money,  deducting  the  discount ;  it  was  holden  that  he  and  his  co-execu- 
tor could  not  sue  the  acceptor  upon  these  bills. v.  Adams,  1 

Younge,  117. 

So,  if  the  bill  have  been  accepted  for  the  accommodation  of  the  drawer 
in  part,  he  cannot  recover  for  that  part ;  as  between  these  parties,  the 
bill  is  to  be  considered  as  a  bill  for  the  residue  only.  Darnell  v.  Wil- 
liams,* 2  Stark.  166. 

BXPLICATION,   DB   INJUIUA. 

The  plaintiff  [as  to  the  plea  of  the  and  fonn  as  the  said  plaintiff  has  above 

defendant  by  him  secondly  above  plead-  in   [the  said  first  count   of]    his   said 

ed]  says  that  the  defendant  of  his  own  declaration   in  that  behalf  complained 

wrong,  and  without  the  cause  by  him  in  against  him :  and  this  he  the  said  plain- 

his  said  [second]  plea  alleged,  broke  his  tiff  prays  may  be  inquired  of  by  the 

said  promise  in  the  said  [first  count  of  country,  &c. 
the]  declaration  mentioned,  in  manner 

This  is  the  proper  form  of  replication,  particularly  where  the  plea  is 
long,  and  contains  several  allegations  which  it  may  be  desirable  to 
traverse.  See  Griffin  v.  ^ates,^  2  Bing.  N.  C.  579 ;  Basan  v.  Arnold, 
6  Mees.  &  W.  559  ;(*)  Reynolds  v.  Blackburn  et  al.,»  7  Ad.  &  El.  161. 
Ante,  Vol.  I.  pp.  148,  149.  Or  the  plaintifi*  may,  if  he  will,  traverse 
any  material  statement  in  the  plea.  See  Bramah  et  al.  v.  Roberts  et 
al.,**  1  Bing.  N.  C.  469. 

IVIDSHOI. 

Under  this  replication  of  de  injuridy  the  defendant  will  have  to  prove 
the  whole  of  his  plea ;  under  a  traverse  of  the  plea  or  part  of  it, 
-  he  will  have  to  prove  the  part  traversed ;  but  in  both  cases  *tlie 
•-  -I  onus  of  proof  is  upon  him.  Lacey  v.  Forrester,  2  Or.  M.  &  R. 
69  ;(*)  Batley  v.  Catterall,  1  Moody  &  R.  879 ;  Laws  v.  Burrows,*  2 
Ad.  &  £1.  488.    But  if  the  plaintiff  choose  by  bis  replication  to  state 
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the  consideration  given,  and  conclude  with  a  yerification,  then  it  would 
be  incumbent  on  him  to  prove  it.  Law  v«  Burrows,  and  Batley  v.  Cat- 
terall,  supra«  Where  A.,  an  attorney,  prevailed  upon  one  Green  to 
become  bail  for  another,  upon  a  promise  to  indemnify  him,  and  Green 
being  afterwards  sued  upon  his  bail-bond,  A.  procured  a  stay  of  pro- 
ceedings upon  payment  of  costs,  28L ;  in  order  to  raise  this  sum,  A. 
got  Green's  father-in-law,  one  Wood,  to  accept  a  bill  for  the  amount, 
which  he  got  discounted;  the  bill  being  dishonoured,  and  A.  being 
obliged  to  take  it  up,  he  sued  Wood„  the  acceptor,  who  pleaded  that  he 
had  accepted  it  for  the  plaintiff's  accommodation :  it  was  argued  that 
A.,  being  bound  to  indemnify  Green,  was  bound  to  pay  the  costs,  and 
that  the  bill  was  in  fact  accepted  for  his  accommodation :  on  the  other 
hand,  it  was  urged  that  as  the  indemnity  was  not  in  writing,  A.  was  not 
liable  for  the  costs,  and  the  bill  was  therefore  accepted  for  Green,  and 
not  for  him :  the  judge  told  the  jury  that  if  they  were  of  opinion  that 
the  plaintiff  had  indemnified  Green,  they  would  find  for  the  defendant, 
and  they  gave  a  verdict  accordingly ;  and  the  court  held  the  direction 
correct,  and  refused  to  set  aside  the  verdict.  Cresswell  v.  Wood,*^  10 
Ad.  &  El.  460. 

PLEA,  AOOORD  AND  SATISFACTION. 

This  is  a  good  plea  in  an  action  by  drawer  against  acceptor  of  a  bill 
of  exchange,  as  it  is  in  all  other  actions  of  assumpsit.  See  the  law 
upon  this  subject,  and  form  of  plea.  Vol.  I.  p.  84.  And  where  to  an 
action  on  a  bill  for  1262.  17s.  6d.  the  defendant  having  pleaded  a  plea 
in  bar  as  to  T6L  Vis.  7(2.,  parcel,  &c.,  pleaded  that  as  to  502.  residue, 
&c.,  the  plaintiff  ought  not  further  to  maintain  his  action,  because  after 
the  commencement  of  the  action  the  defendant  endorsed  and  delivered 
to  the  plaintiff  a  bill  of  exchange  for  822.  drawn  by  A.  and  accepted  by 
B.,  in  full  satisfaction  and  discharge  of  the  defendant's  promise  as  to 
502.,  and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  the  non- 
performance of  such  promise  (not  mentioning  costs),  which  bill  the 
plaintiff  took  and  received  in  full  satisfaction  and  discharge ;  this  was 
holden  to  be  a  good  plea.  Gorbett  v.  Swinburne,^  8  Ad.  &  El.  673. 
See  also  Dillon  v.  Rimmer,™  1  Bing.  100.  But  where  in  an  action  by 
the  assignees  of  the  drawer  of  a  bill,  who  had  become  bankrupt,  against 
the  acceptor,  the  defendant  pleaded  that  before  the  bill  became  due,  he 
delivered  to  the  drawer  certain  shares,  as  a  collateral  security  for  the 
bill,  in  order  that  he  might,  by  the  sale  thereof,  repay  himself  the  amount 
of  the  bill,  and  that,  after  the  bill  became  due  and  was  unpaid,  the  drawer 
sold  the  shares  for  a  large  sum  of  money,  to  wit,  the  sum  of  20002., 
^which  said  sum  he  appropriated  to  the  payment  of  the  bill  and  r^co^-i 
damages ;  the  plea  was  holden  bad ;  it  was  bad  as  a  plea  of  ac-  ^ 

cord  and  satisfaction,  for   there  was   no  averment  that  the  shares 
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were  accepted  bj  the  drawer  in  satisfaction;  and  it  could  not  be  deemed 
a  plea  of  payment,  for  the  sum  for  which  the  shares  sold  was  stated 
after  a  videlicet.     Gannon  et  al.  t.  Read,  10  Law  J.  242,  cp. 

So,  if,  upon  a  bill  becoming  due,  the  holder  agree  to  receive  another 
bill  in  renewal  of  it,  his  remedy  on  the  first  bill  is  suspended  until  the 
second  is  dishonoured  ;  and  if  in  the  mean  time  he  bring  an  action  on 
the  first,  he  cannot  recover  even  the  expense  of  noting,  &c.,  incurred 
upon  it.  Kendrick  v.  Lomax,  2  Cr.  &  J.  504.(*)  But  where,  upon  the 
renewal  of  a  bill,  upon  which  an  action  had  been  brought,  one  of  the 
stipulations  was  that  the  party  should  pay  the  costs  of  the  action  ;  and 
he  gave  the  renewed  bill,  but  did  not  pay  the  costs  of  the  action ;  in  a  fresh 
action  upon  the  first  bill,  the  taking  of  the  renewed  bill  was  holden  to  be 
no  defence,  even  although  the  second  bill  had  been  endorsed  away  by  the 
plaintiff,  and  was  then  in  the  hands  of  a  third  party ;  for  if  the  matter 
were  specially  pleaded,  the  defendant  would  have  been  obliged  to  aver  the 
payment  of  these  costs,  as  one  of  the  conditions  of  the  renewal.  Nor- 
rid  V.  Aylett,  2  Camp.  829.  So,  giving  a  bill  of  sale  as  a  collateral 
security  for  the  payment  of  a  bill,  does  not  suspend  the  party's  right 
to  proceed  upon  the  bill ;  Twopenny  et  al.  v.  Young,"  8  B.  &  C.  208 ; 
unless  there  be  some  stipulation  to  that  effect  in  the  bill  of  sale,  or  other- 
wise between  the  parties.  But  if  the  holder  of  a  bill  take  a  security 
of  a  higher  nature,  such  as  a  bond  or  judgment,  for  the  money  due 
upon  it,  he  thereby  extinguishes  his  claim  upon  the  bill  or  note,  as 
against  the  party  giving  the  security.    Bayley,  334,  385. 

PLEA,   PAYMENT. 

Payment  may  be  pleaded  in  this  action,  as  well  as  in  assumpsit  for 
any  other  cause  of  action.  See  upon  this  subject,  and  see  the  form  of 
the  plea,  &c..  Vol.  I.  p.  110,  &c.  So,  a  payment  as  to  part,  may  be 
pleaded  if  there  be  other  plea  or  pleas  to  the  residue.  Corbett  v.  Swin- 
burne,® 8  Ad.  &  El.  673.  Even  a  payment  made  after  action  brought, 
may  be  pleaded ;  and  if  it  be  a  plea  as  to  part,  it  may  be  pleaded  as 
paid  in  satisfaction  of  the  defendant's  promise  as  to  that  part,  and  of 
the  damages  by  plaintiff  sustained  by  reason  of  the  non-performance  of 
such  promise,  without  mention  of  costs.  Id.  But  where  a  plea  to  part 
was  pleaded  merely  to  the  sum  in  the  bill,  as  mentioned  in  the  declara^ 
tion,  and  not  as  to  the  damages,  the  court  seemed  to  think  it  bad  upon 
special  demurrer.  Wheeler  v.  Senior,  7  Mees.  k  W.  662.(*)  Also, 
where  the  action  is  not  brought  until  after  twenty  years  from  the  time 
the  bill  was  due,  the  defendant  may  plead  payment,  and  rely  upon  the 
r*H51  P^^u°^P^^^^  ^^  ^^  arising  from  '^the  lapse  of  time,  Duffield  v. 
^  -^  Greed,  5  Esp.  52,  unless  there  be  something  in  the  case  to  rebut 
the  presumption.     See  De  Belloix  v.  Lord  Waterpark,  1  D.  &  B.  16* 
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A  receipt  written  on  the  back  of  the  bill,  is  in  general  evidence  of  the 
bill  having  been  paid  by  the  acceptor.  Scholey  v.  Walsbj,  Peake,  25. 
Bat  it  is  not  conclusive  evidence,  and  parol  evidence  may  be  given  to 
explain  it.  Therefore  where  the  drawer  and  acceptor  paid  several  sums 
to  the  holder  on  account,  and  a  stranger  then  paid  the  balance,  in  order 
to  get  possession  of  the  bill  for  a  collateral  purpose,  and  the  holder 
wrote  a  receipt  upon  it :  it  was  holden  that  the  stranger  might  recover 
the  amount  so  paid  by  him,  in  an  action  against  the  acceptor  or  drawer, 
notwithstanding  the  receipt.  Graves  v.  Key  et  al.,p  8  B.  &  Ad.  313. 
And  see  Deacon  et  al.  v.  Stodhard  et  al.,**  2  Man.  &  Gr.  317. 

Where  the  plea  stated  a  payment  in  part  on  account  of  a  bill,  and 
then  averred  that  the  bill  on  account  of  which  the  payment  was  made, 
and  the  bill  declared  upon,  were  one  and  the  same  bill, — a  replication 
that  they  were  not  the  same,  was  holden  bad  on  special  demurrer ;  the 
plaintiff  should  have  new  assigned.  Wheeler  v.  Senior,  7  Mees.  &  W. 
662.(*) 

PLEA,   PAYMENT  OP  MONET  INTO   COURT. 

If  the  defendant  plead  other  pleas  in  bar  as  to  part,  he  may  pay 
money  into  court  as  to  the  residue  and  plead  it.  If  he  plead  this  plea 
alone,  the  sum  paid  in  being  less  than  the  amount  of  the  bill  and 
interest,  the  plea  will  be  bad  upon  demurrer,  as  confessing  the  cause  of 
action,  and  avoiding  it  as  to  part  only ;  but  if  instead  of  demurring,  the 
plaintiff  reply  damage  ultrd,,  the  defendant  under  this  issue,  may  give 
in  evidence  any  matter  which  goes  to  prove  that  the  plaintiff  is  not 
entitled  to  more  than  the  sum  paid  in.  And  therefore  where  an  action 
of  assumpsit  was  brought  upon  two  bills  of  exchange  for  201.  each,  and 
the  defendant  pleaded  payment  of  201.  into  court,  and  no  damage  ultrd, 
to  which  the  plaintiff  replied  damage  ultrd. ;  the  defendant  proposed  to 
give  in  evidence  under  this  issue,  that  the  second  bill  was  in  fact  given 
as  a  renewal  of  the  first,  which  by  mistake  had  been  neglected  to  be 
obtained  from  the  plaintiff;  the  court  held  that  though  the  plea  would 
have  been  bad  on  demurrer,  yet  as  the  plaintiff  had  not  demurred  to  it, 
the  evidence  proposed  was  admissible  under  the  issue  joined.  Harris  v. 
Bashell,  2  Dowl.  N.  0.  514.  But  in  such  a  case  under  the  issue  of 
damages  ultrl,  the  defendant  will  not  be  allowed  to  prove  payment  of 
the  residue  in  reduction  of  damages.  Adams  v.  Palk,  11  Law  J.  185, 
qb.  So,  in  debt  on  a  bill  of  exchange,  a  defendant  cannot  plead  pay- 
ment of  money  into  court,  as  to  part,  in  the  form  given  by  the  Rule  of 
Court,  T.  1  Vict. ;  ante,  Vol.  1,  p.  116;  for  there  he  is  obliged  to  plead 
that  he  never  was  indebted  to  the  plaintiff  for  the  residue,  which  we 
have  seen  (ante,  p.  4)  he  is  not  *permitted  to  do  in  an  action  on  p^q/»-i 
a  bill  of  exchange ;  Armfield  v.  Burgin  et  al.,  6  Mees.  AW.'-      J 
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281  :(*)  in  such  a  case,  the  defendant  should  show  some  answer  as  to 
part,  and  plead  payment  into  court  as  to  the  residue,  in  which  case  the 
concluding  averment  in  the  plea,  of  never  indebted,  would  become  sur- 
plusage. Per  Parke,  B.  Id.  284,  285.  But  if  the  plaintiff  do  not 
demur  to  such  a  plea,  the  defendant  may  prove  that  the  sum  paid  in 
was  all  the  plaintiff  advanced  upon  the  bill,  or  may  give  such  other 
evidence  as  will  maintain  the  issue ;  and  if  he  succeed  upon  the  issue, 
the  plea  will  be  good  after  verdict.  Finlayson  v.  Mackenzie,  3  Bing. 
N.  C.  824,'  6  Dowl.  71. 

TSNDBB. 

In  an  action  on  a  bill  of  exchange,  a  tender  of  the  principal  and 
interest  after  the  day  of  payment,  cannot  be  pleaded.  Hume  v.  Peploe, 
8  East,  168 ;  Poole  v.  Turnbridge,  2  Mees.  &  W.  223.(*)  But  if  the 
sum  tendered  be  refused,  or  if  it  be  not  paid  because  the  party  had  lost 
the  bill  and  could  not  deliver  it  to  the  person  who  made  the  tender,  the 
party  sued  will  not  afterwards  be  liable  for  interest,  from  the  time  of 
the  tender.     Dent  v.  Dunn,  3  Gamp.  296. 


SECTION    II. 
ACTION  BY  PAYEE  AGAINST  ACCEPTOR. 

DKCLA&ATIOM. 

CommencemerUj  as  cmte^  p.  2] :  Whereas  fendant  then  accepted  the  same,  and 

one  E.  F.  on ,  made  his  bill  of  ex-  promised  the  plaintiff  to  pay  the  same 

change  in  writing,  and  directed  the  same  according  to  the  tenor  and  effect  thereof 

to  the  defendant,  and  thereby  required  and  of  his  acceptance  thereof;  yet  he 

the  defendant    to    pay  to  the  plaintiff  hath  disregarded  his  promise  and  hath 

— Z., days  {or  weeks,  or  months]  not  paid  the  said  money,  or  any  part 

after  the  sight  [or  date]  thereof,  which  thereof;    to  the    plaintiff^s    damage  of 

period    had  elapsed    before    the  com-    Z.,  and  therefore  he  brings  suit. 

mencement  of  this  suit ;   and   the  de* 

See  as  to  this  declaration,  generally,  ante,  p.  2.  It  may  be  impru- 
dent to  add  account  upon  an  account  stated,  if  there  be  no  other  matter 
in  dispute  between  the  parties  but  the  bill ;  for,  in  the  first  place,  it  is 
very  doubtful  whether  a  payee  can  give  the  bill  in  evidence,  under  a 
count  upon  an  account  stated  against  the  acceptor ;  and  if  the  defendant 
pay  into  court  upon  the  count  on  the  account  stated,  a  sum  sufficient  to 
cover  what  is  really  due  upon  the  bill,  he  will  be  entitled  to  a  verdict 
upon  both  counts.  Early  v.  Bowman,'  1  B.  &  Ad.  889.  But  if  there 
r-^ntj-i  ^^  evidence  of  *promise  by  the  defendant  to  pay  the  bill,  that 
■-  -J  will  be  sufficient  to  support  a  count  upon  an  account  stated. 
Highmore  v.  Primrose,  5  M.  &  S.  65. 
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PLEA,  GENERAL  TRAVERSE. 


We  have  seen,  ante,  p.  4,  that  the  plea  of  non-assizmpsit  is  not 
admissible  in  this  action,  but  that  a  plea  in  denial  must  traverse  some 
matter  of  fact,  such  as  the  drawing,  accepting,  &;c. ;  and  that  the  draw* 
ing,  endorsing,  or  accepting  bills  by  way  of  accommodation,  must  be 
pleaded  specially.  A  form  of  a  general  traverse  of  the  acceptance,  will 
be  found,  ante,  p.  4 ;  and  the  evidence  under  it,  upon  the  part  of  the 
plaintiff,  as  there  stated,  is  the  same  as  is  required  in  an  action  by 
the  payee.  So  the  defendant  may  give  the  same  matters  in  evidence 
under  such  a  plea,  in  an  action  by  the  payee,  as  in  an  action  by  the 
drawer.  See  ante,  p.  14.  We  have  seen  (ante,  p.  26)  that  the  defen- 
dant cannot  traverse  the  making  of  the  bill  by  the  drawer. 


8PB0IAL  PLEADINGS. 


The  special  pleadings  in  other  cases  of  assumpsit,  are  in  general 
applicable  to  this  action,  except  the  plea  of  tender,  as  mentioned  ante, 
p.  36,  and  the  plea  of  payment  of  money  into  court,  if  pleaded  alone, 
as  mentioned  ante,  p.  35.  Where  the  defendant  pleaded  a  release  by 
the  plaintiff  to  him  of  the  bill,  and  of  all  actions,  &;c.,  on  account  of 
the  bill,  and  of  all  actions,  &c.,  on  account  of  the  bill  or  the  non-pay- 
ment thereof,  the  plea  was  holden  bad,  because  it  did  not  appear  from 
it  that  the  bill  had  been  accepted  before  the  release  was  given.  Ash- 
ton  V.  Freestun,*  2  Man.  &  Gr.  1. 

If  the  bill  have  been  accepted  for  the  accommodation  of  the  payee, 
that  may  be  pleaded  in  the  same  manner  and  under  the  same  circum- 
stances as,  in  an  action  by  the  drawer,  the  acceptor  may  plead  that  he 
accepted  the  bill  for  his  accommodation.  See  ante,  pp.  81,  27.  But  if 
the  bill  were  accepted  for  the  accommodation  of  the  drawer,  then  a  plea 
of  that  fact  will  not  of  itself  be  sufficient,  without  stating  in  addition 
circumstances  showing  that  the  plaintiff  is  suing  merely  as  a  trustee  for 
the  drawer.  Where  a  man  accepts  a  bill  for  the  accommodation  of  the 
drawer,  he  thereby  becomes  a  surety  for  the  drawer  to  any  person  to 
nvhom  the  drawer  may  make  it  payable,  or  transfer  it,  for  value.  It 
becomes  therefore  necessary  in  a  plea,  to  state,  not  merely  that  the  bill 
-was  accepted  for  the  accommodation  of  the  drawer,  but  also  that  he 
made  it  payable,  or  transferred  it  to  the  plaintiff,  without  receiving  from 
him  any  valuable  consideration  for  the  same.  This  subject  shall  be  par- 
ticularly considered  in  the  next  section,  to  which  the  reader  is  referred. 
Where  the  plea  stated  that  the  bill  was  accepted  for  the  accommodation 
of  the  drawer,  and  that  after  it  was  due,  the  drawer,  without  the  know- 
ledge of  the  *defendant,  gave  the  plaintiff  other  bills  of  exchange 
to  a  large  amount,  which  the  plaintiff  received,  and  in  considera-   ^      ^ 
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tion  thereof  agreed  to  give  time  to  the  drawer  for  three  months  upon 
the  hill  in  question,  and  until  default  should  be  made  in  payment  of  the 
new  bills ;  to  this  the  plaintiff  replied  de  injuridy  and  the  defendant 
demurred  to  it,  upon  the  ground  that  it  attempted  to  put  in  issue  more 
than  one  matter  of  defence ;  but  the  court  gave  judgment  for  the  plain- 
tiff, saying  that  the  replication  was  at  least  as  good  as  the  plea.  Rey- 
nolds v.  Blackburn  et  al.,**  7  Ad.  &  El.  161.  It  may  be  necessary  to 
add,  that  giving  time  to  the  drawer,  will  not  discharge  the  acceptor. 


SECTION    III. 
ACTION  BY  THE  ENDORSEE  AGAINST  THE  ACCEPTOR. 

DBCLABATION. 

Commencement^  as  ante,  p.  2]  :  Whereas  E.  F.  or  6.  H.  then  endorsed  the  same  to 

one  E.  F.,  on ,  made  his  bill  of  ex-  K.  J.,  and  the  said  K.  J.  then  endorsed  the 

change  in  writing,  and  directed  the  same  same  to  the  plaintiff] ;  of  all  which  the 

to  the  defeudanti  and  thereby  required  defendant  then  had  due  notice,  and  then 

the  defendant  to  pay  the  said  E.  F.  [or  promised  the  plaintiff  to  pay  the  amount 

to  G.  H.]  or  order /., days  [or  thereof,  according  to  the  tenor  and  effect 

weeks  or  months]  after  the  date  [or  sight]  thereof,  and  of  his  acceptance  thereof : 

thereof,  which  period  had  elapsed  before  yet  he  hath  disregarded  his  promise,  and 

the  commencement  of  this  suit;  and  the  hath  not  paid  the  said  money,  or  any 

defendant  then  accepted  the  said  bill,  and  part  thereof:  to  the  plaintiff's  damage  of 

the  said  E.  F.  [or  G.  H.]  then  endorsed  L :  and  therefore  he  brings  suit,  &o. 

the  same  to  the  plaintiff  [or  to  the  said 

See  as  to  this  declaration  generally,  ante,  p.  2.]  Where  a  bill  is 
drawn  in  the  name  of  a  firm,  it  is  usual  to  state  that  certain  persons, 

"by  and  under  the  name,  style,  and  firm  of,"  on made  their  bill 

of  exchange,  &c. ;  Tiger  et  al.  v.  Gordon  et  al.,  9  Mees.  &  W.  347  ;(*) 
but  where  the  declaration  stated  that  "  certain  persons  tiaing  the  name, 

style,  and  firm  of  M'Leod  &  Co.,  on made  their  bill  of  exchange, 

&c.,  it  was  holden  bad  on  demurrer,  because  they  might  use  that  name 
and  style,  and  yet  not  have  drawn  the  bill  by  it.  Ball  et  al.  v.  Gordon 
et  al.,  9  Mees.  &  W.  343.(*) 

A  bill  payable  to  the  order  of  E.  F.,  we  have  seen  (ante,  p.  8)  may 
be  declared  upon  as  payable  to  him  or  his  order.  Where  the  decla- 
ration was — "  and  thereby  required  the  defendant  to  pay  to  the  drawer* 9 
order,"  a  special  demurrer,  because  the  name  of  the  drawer  was  not  set 
out,  was  holden  to  be  frivolous,  and  set  aside.  Knill  v.  Stockdale,  6 
Mees.  &  W.  478.(*)  So,  where  it  was  "  to  pay  to  his  order,"  the  de- 
^^^  -  fendant  being  last  mentioned,  the  court  '*'held  that  it  was  suffi- 
L  J  cient;  for  they  could  see  that  the  word  "his"  referred  to  the 
drawer,  and  therefore  the  ambiguity  was  not  fatal.  Spyer  v.  Thelwell, 
2  Cr.  M.  &  R.  692.(*) 
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When  a  bill  is  accepted  payable  at  a  banker's  or  other  particular 
place,  it  is  not  necessary  to  state  that  in  the  declaration,  or  to  aver  a 
presentment  there,  unless  the  acceptance  express  it  to  be  payable  there 
"  only,  and  not  otherwise  or  elsewhere."  1  &  2  G.  4,  c.  78,  ante,  p. 
11.  But  if  in  a  declaration  upon  a  bill  without  these  words,  it  be  alleged 
that  it  was  accepted  payable  at,  &;c.,  and  presentment  there  be  averred, 
no  objection  can  be  made  for  variance ;  and  if  the  plaintiff  prove  a  pre- 
sentment at  the  place  where  it  is  made  payable,  and  non-payment,  he 
will  be  entitled  to  a  verdict.  Blake  v.  Beaumont,  1  Dowl.  N.  C.  697. 
Or  if  in  such  a  case  the  bill  be  stated  to  be  payable  at,  &c.,  and  there 
be  no  averment  of  presentment  there,  the  want  of  averment  will  not  be 
matter  even  of  special  demurrer.    Skelton  v.  Halstead,  2  Dowl.  N.  C.  69. 

Where,  in  stating  the  endorsement,  the  word  "  delivered"  was  used, 
instead  of  the  word  ^^  endorsed,"  the  declaration  was  holden  bad  on 
general  demurrer.  Cunliffe  v.  Whitehead,  6  Dowl.  63.  So,  when  the 
declaration  stated  that  ^^  certain  persons,  using  the  name,  style,  and  firm 

of  M'Leod  &  Co.,  on ,  made  their  bill,  &c.,  and  the  said  M'Leod  & 

Co.,  then  endorsed,"  &c. :  this  was  holden  bad  on  special  demurrer ;  for 
it  did  not  appear  that  the  persons  who  drew  the  bill  endorsed  it.  Ball 
et  al.  V.  Gordon,  9  Mees.  &  W.  345.(*)  The  allegation  that  the  ac- 
ceptor had  notice  of  the  endorsement,  though  given  in  the  above  fbrm, 
is  not  necessary.     Skelton  v.  Halstead,  2  Dowl.  N.  C.  69. 

It  seems  to  be  thought  that  the  allegation  of  a  promise  here,  is  not  a 
material  one ;  because  that  cannot  be  material,  which  the  defendant  is 
precluded  from  denying ;  but  at  all  events,  the  omission  can  be  taken 
advantage  of  only  on  special  demurrer.  GrifiSths  v.  Roxbrough,  2  Mees. 
&  W.  784.(*)  Where  the  declaration,  after  stating  the  drawing,  ac- 
ceptance, and  endorsement,  stated  a  presentment  for  payment  and  that 
the  bill  was  not  paid,  and  that  afterwards,  to  wit,  &;c.,  the  defendant 
promised  the  plaintiff  to  pay  the  amount  of  the  bill,  '^  according  to  the 
tenor  and  effect  of  his  said  acceptance  thereof;"  and  to  this  there  was  a 
special  demurrer,  assigning  as  cause,  that  a  promise  to  pay  according 
to  the  tenor  of  the  acceptance  was  absurd,  because  the  bill  was  then 
overdue,  and  that  it  should  have  been  a  promise  to  pay  upon  request : 
the  court  held  it  to  be  well  enough ;  for  after  the  dishonour  of  a  bill, 
it  is  payable  on  request,  and  it  is  then  the  tenor  and  effect  of  the  ac- 
ceptance.    Christie  v.  Peart,  7  Mees.  &  W.  491.(*) 

A  count  on  an  account  stated  may  be  added,  if  there  be  proof  of  any 
actual  promise  by  the  defendant  to  pay  the  plaintiff.  But  where,  in  an 
action  by  the  endorsee  against  the  acceptor  of  a  bill,  with  a  count  on  an 
account  stated,  the  bill,  not  being  properly  stamped,  could  not  be  given 
in  evidence  in  support  of  the  first  *count ;  in  support  of  the  r-^^ry^ 
second,  the  plaintiff  offered  in  evidence  two  letters  of  the  defen-  ^  -^ 
dant,  one  dated  on  the  day  the  bill  became  due,  and  directed  "  to  the 
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gentleman  who  caUs  with  the  bill/'  excusing  his  not  being  able  to  pay 
it ;  and  the  other  in  answer  to  one  from  the  plaintiff's  attorney,  in 
which  he  said  that  if  he  had  the  money  he  would  not  have  allowed 
his  acceptance  to  be  dishonoured,  and  offered  to  accept  another  bill  of 
the  same  drawer  at  a  month :  it  was  holden  that  these  letters  did  not 
support  the  count  on  the  account  stated ;  they  were  evidence  merely  of  a 
debt  due  to  the  person  legally  entitled  to  the  bill,  which  could  be  proved 
only  by  proof  of  the  endorsement,  and  that  could  not  be  proved  in  this 
case,  as  the  bill  could  not  be  given  in  evidence.  Jardine  v.  Fayne,^  1 
S.  &  Ad.  663. 

The  bill,  however,  cannot  be  given  in  evidence,  under  a  count  for 
money  had  and  received.     Eales  v.  Dicker.    But  see  Tatlock  v.  Harris, 

3  T.  R.  174 ;  Vere  v.  Lewis,  Id.  182.  This  is  of  little  importance 
now ;  for  it  was  only  in  cases  of  variance  that  formerly  it  was  required, 
and  now  the  judge  at  the  trial  will  always  amend  the  declaration  when 
it  becomes  necessary. 

GENERAL   TRAVERSE   OF   THE   ACCEPTANCE. 

This  is  the  same,  and  the  evidence  for  both  plaintiff  and  defendant  is 
the  same  under  it,  as  is  stated  ante,  pp.  5,  14. 

The  defendant  cannot  traverse  the  making  or  drawing  of  the  bill,  for 
he  is  estopped  by  his  acceptance  from  denying  the  handwriting  of  the 
drawer  or  his  right  to  draw  the  bill ;  and  the  estoppel  may  be  replied ; 
Saunderson  et  al.  v.  Collman  et  al.,  11  Law  J.  270,  cp.  And  see  Port- 
house  V.  Parker,  1  Camp.  82 ;  Gilmore  v.  Hague,  4  Dowl.  808 ;  Pitt 
V.  Ghapellow,  8  Mees.  &  W.  616  ;(*)  and  this,  even  although  the  drawer's 
name  have  been  forged.  Per  Buller,  J.,  1  T.  R.  655.  But  this  must 
be  understood  only  of  express  acceptances,  or  of  implied  acceptances 
where  the  drawee  has  had  sight  of  the  bill.  So,  if  a  bill  purport  to  be 
drawn  by  several  persons  as  constituting  a  firm  in  trade,  the  acceptor, 
by  his  acceptance,  admits  that  there  is  such  a  firm,  and  he  shall  not  be 
permitted  to  deny  it.  Bass  v.  Clive,  4  M.  &  S.  13.  If  a  man  write  his 
name  across  a  blank  bill  stamped  as  acceptor,  and  a  bill  be  afterwards 
drawn  upon  it  for  any  sum  to  which  the  stamp  is  appropriate,  the  ac- 
ceptor is  liable,  even  although  the  bill  appear  to  be  drawn,  not  by  the 
person  to  whom  he  gave  such  blank  acceptance,  but  by  a  person  who  is 
a  stranger  to  him.     See  ante,  p.  26. 

And  the  law  is  the  same,  where  a  man  writes  his  name  on  a  blank 
stamp  as  drawer,  Collins  v.  Emett,  1  H.  Bl.  818 ;  Usher  v.  Dauncey, 

4  Camp.  97,  or  endorser.  Russell  v.  Langstaffe,  Doug.  514 ;  Edie  v. 
East  India  Co.,  2  Burr.  1216.  But  if  a  man  thus  accept  in  blank,  and 
another  not  only  write  a  bill  upon  the  stamp,  but  write  ^^  payable  at  the 
Bank  of  England,"  or  the  like,  under  the  acceptor's  name,  that  will 

*  Eng.  Com.  Law  R.^  vol.  20. 
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famish  a  good  defence  to  the  acceptor  under  a  traverse  of  the  acceptance, 
in  an  action  by  an  endorsee ;  *for  the  acceptance  appearing  upon 
the  face  of  the  bill  is,  in  fact,  not  his.     Crotty  v.  Hodges,  11    ^      J 
Law  J.  289,  cp. 

There  are  some  cases  where  a  presentment  at  a  particular  place,  must 
be  averred  in  the  declaration,  and,  if  averred,  may  be  traversed.  Where 
a  foreign  bill,  drawn  payable  in  London  upon  a  house  in  Liverpool  in 
favour  of  a  foreign  house,  being  refused  acceptance,  was  accepted  by  a 
house  in  London,  for  the  honour  of  the  payee,  in  this  form,  ^^  Accepted 
under  protest  for  the  honour  of  Messrs.  Le  Roy,  Bayard  &  Co.,  and  will 
be  paid,  if  regularly  protested  and  refused  when  due ;"  it  was  holden 
that  a  presentment  to  the  drawee  in  Liverpool,  a  refusal  by  him,  and  a 
protest  there  were  all  necessary,  and  must  be  proved,  to  entitle  the 
holder  to  recover  from  an  acceptor  for  honour.  Mitchell  et  al.  v.  Baring 
et  al.,"*  10  B.  &  C.  4.  So,  where  a  bill  is  made  payable  at  a  banker's 
or  other  particular  place,  ''  only,  and  not  otherwise  or  elsewhere,"  the 
declaration  must  aver  a  presentment  at  that  place  and  a  refusal ;  1  &  2 
G.  4,  c.  78,  ante,  p.  11 ;  and,  if  averred,  it  may  be  traversed.  Where, 
however,  a  bill  was  drawn  payable  in  London,  and  the  declaration  stated 
merely  a  general  acceptance,  and  it  was  objected  that  the  declaration 
ought  to  have  avefrred  a  presentment  in  London :  the  court  held  that  it 
was  not  necessary,  as  the  acceptance  did  not  appear  to  be  special ;  for 
this  statute,  1  &  2  G-.  4,  c.  78,  extends  not  only  to  cases  where  the  bill 
is  made  payable  at  a  particular  place  by  the  acceptor,  but  also  to  cases 
where  the  money  is  directed  to  be  paid  at  a  particular  place  by  the 
drawer.  Selby  v.  Eden,*  8  Bing.  611 ;  Payle  v.  Bird,^  6  B.  &  C.  631. 
But  it  would  be  otherwise  in  an  action  against  the  drawer,  Gibb  v. 
Mather  et  al.,  2  Cr.  &  J.  254,('*')  or  an  endorser,  for  the  statute  does  not 
extend  to  them. 

OBNSKAL  TBAYBBSB  OF  THB  BBD0B8BMBNT. 

And  for  a  farther  plea  in  this  hehalf    tiff  has  above  in  his  said  [first  count  of 
[or  to  the  first  count  of  the  said  declara-    the  said]  declaration  in  that  behalf  al- 
lien], the  defendant  says  that  the  said    leged;  and  of  this  he,  the  defendant,  puts 
6.  U.,  did  not  endorse  the  said  bill  of  ex-    himself  upon  the  country,  &c. 
change,  in  manner  and  form  as  the  plain- 
In  this  manner  the  defendant  may  traverse  all  the  endorsements  set 
out  in  the  declaration,  even  the  endorsement  of  the  drawer,  where  the 
bill  is  drawn  payable  to  his  order,  and  endorsed  by  him.     Where,  in  an 
action  by  an  endorsee  against  the  acceptor,  the  plaintiff  failed  in  proving 
the  handwriting  of  the  first  endorser,  but  he  proved  that  such  endorse- 
ment and  several  others  were  on  the  bill  at  the  time  it  was  accepted : 
the  court,  however,  held  this  not  to  be  sufficient ;  although  an  acceptor 
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is  not  allowed  to  deny  the  handwriting  to  the  drawing  of  the  bill,  even 
although  it  afterwards  turn  out  to  be  forged,  yet  he  is  not  prevented 
denying  the  first  or  any  other  of  the  endorsements,  even  although  they 
may  have  been  upon  the  bill  at  the  time  he  accepted  it.  Smith  v. 
Chester,  1  T.  R.  654.  And  where  a  bill  is  drawn  and  endorsed  by  an 
r*±9i  Agont  per  procuration,  although  the  acceptance  admit  the  *pro- 
1-  -J  curation  as  to  the  drawing,  it  does  not  admit  it  as  to  the  endorse- 
ment. Robinson  v.  Yarrow,*  7  Taunt.  455.  But  where  the  bill  is 
drawn  in  the  name  of  a  fictitious  person,  payable  to  his  own  order,  and 
endorsed  in  the  same  name,  if  the  endorsement  be  traversed,  as  in  that 
case  the  endorsement  cannot  of  course  be  proved,  it  will  be  sufficient  for 
the  plaintiff  to  prove  that  the  drawer's  name  and  the  endorsement  are  in 
the  same  handwriting.  Cooper  v.  Meyer,*  10  B.  k  C.  468.  So,  if  the 
name  of  a  really  existing  person  be  forged  to  the  bill,  as  drawer,  and 
the  same  name  be  forged  as  first  endorser,  if  it  appear  that  the  acceptor 
when  he  accepted  the  bill,  knew  the  name  to  be  forged,  it  will  be  sufficient 
to  prove  that  the  name  to  the  drawing  and  endorsement  are  in  the  same 
handwriting  ;  but  if  the  acceptor  were  then  ignorant  of  it,  or  it  do  not 
appear  that  he  knew  of  it,  then,  although  he  is  estopped  from  denying 
the  drawing,  he  may  traverse  the  endorsement,  and  the  endorsee,  as  he 
cannot  prove  the  issue,  must  be  nonsuit.  Beeman  v.  Duck,  11  Mees.  & 
W.  251,(*)  11  Law  J.  198,  ex.  And  where  the  drawer's  signature  was 
genuine,  but  the  bill  was  drawn  in  favour  of  a  fictitious  person,  and  the 
fictitious  name  endorsed,  all  which  was  known  to  the  acceptor  when  he 
accepted  the  bill,  it  was  holden,  upon  error  to  the  House  of  Lords,  that 
an  innocent  endorsee  for  value,  in  an  action  against  the  acceptor,  might 
declare  on  the  bill  either  as  payable  to  bearer,  or  perhaps  as  payable  to 
the  order  of  the  drawer,  or  in  a  count  stating  the  special  circumstances. 
Gibson  et  al.  v.  Minet  and  Fector,  1  H.  Bl.  569.  And  see  Collins  v. 
Emett,  Id.  813,  S.  P. 

As  to  the  handwriting  to  the  endorsement,  it  is  proved  in  the  manner 
directed  ante,  p.  8. 

If  this  traverse  be  of  the  endorsement  of  the  payee,  it  must  be  consi- 
dered as  putting  in  issue,  not  merely  the  actual  endorsement  by  the 
party,  but  also  the  delivery  of  the  bill  so  endorsed  to  an  endorsee.^ 
Marston  v.  Allen,  8  Mees.  &  W.  494  ;{*)  and  although  this  will  in  gene- 
ral be  presumed,  from  the  fact  of  the  bill  being  in  the  hands  of  another, 
claiming  through  the  endorsement,  yet  it  does  not  preclude  the  acceptor 
from  showing  that  whilst  it  was  in  the  hands  of  the  endorser,  or  of  his 
principal  (if  he  be  an  agent),  a  third  party,  having  no  right  whatever  to 

1  A.  endorsed  a  promissory  note,  but  did  not  deliver  it  After  his  death,  his  exe- 
cutor delivered  the  note  to  the  plaintiff: — Held,  that  the  plaintiff  had  no  right  to  sue 
on  the  note.    Bromage  v.  Uoyd,  1  Exch.  R.  32. 
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the  bUl,  took  it  and  endorsed  it  to  the  plaintiff,  the  plaintiff  at  the  time 
having  a  knowledge  of  the  fraud.  Id.  In  this  latter  case,  the  declara- 
tion stated  the  bill  to  have  been  endorsed  by  J.  H.  to  E.  M.,  and  by  E.  M. 
to  the  plaintiff,  and  the  traverse  wa«  that  J.  H.  did  not  endorse  to  E.  M. ; 
bat  there  is  no  difference,  in  effect,  between  a  traverse  of  an  endorsement 
generally,  modo  et  farmdj  as  in  the  plea,  ante,  p.  41,  and  a  traverse  of 
an  endorsement  to  a  particular  endorser.  Waters  v.  Earl  Thanet,  7 
Dowl.  261. 

If  the  bill  be  drawn  payable  to  a  third  party,  not  only  may  the  de- 
fendant prove  that  the  endorsement,  purporting  to  be  of  the  payee,  was 
not  made  by  him,  but  by  another  person  of  the  same  name.  Mead  v. 
Young,  4  T.  R.  28,  but  the  plaintiff  will  be  *required  to  give  p^j^q-i 
some  proof  of  identity ;  it  will  not  be  sufficient  for  him  to  prove  '-  ^ 
that  a  person  calling  himself  by  the  name  of  the  payee,  endorsed  the 
bill.  However,  the  fact  of  the  bill  being  in  the  possession  of  the  person 
at  the  time  he  endorsed  it,  isprimdfcuneeyidence  that  he  is  the  payee, 
which  may  be  strengthened  by  other  evidence,  if  the  plaintiff  think  fit,  or 
may  be  impeached  by  the  defendant.  Bulkeley  v.  Butler,^  2  B.  &  C. 
434.  Also,  if  the  bill  be  drawn  payable  to  several  persons  who  are  not 
partners,  it  must  be  proved  to  have  been  endorsed  by  all.  Oarrick  v. 
Yickery,  Doug.  658,  n.  If  the  endorsement  be  by  an  agent,  his  autho- 
rity must  also  be  proved,  as  directed,  ante,  p.  9 ;  see  Furze  v.  Shar- 
wood,  11  Law  J.  119,  qb. ;  or  if  by  a  partner  in  the  name  of  his  firm, 
his  authority  must  be  proved  in  the  same  instances  as  are  mentioned, 
ante,  p.  25,  10,  7. 

As  to  the  second  and  subsequent  endorsements,  they  are  proved  by 
proving  the  handwriting.  But  a  promise  by  the  acceptor  to  pay  the  bill, 
Hodge  V.  Fillis,  3  Oamp.  463,  or  an  offer  by  him  to  give  another  bill  for 
it,  Bosanquet  v.  Anderson,  6  Esp.  43,  will  dispense  with  proof  of  all 
endorsements  after  the  first,  and  with  proof  of  presentment  at  a  banker's, 
&c.,  where  the  bill  has  been  specially  accepted  payable  there.  So,  proof 
of  part  payment,  will  have  the  same  effect.  See  Hertford  v.  Wilson,  1 
Taunt.  12.  And  proof  of  the  fact  that  the  payee  delivered  the  bill,  with 
his  endorsement  upon  it,  to  the  plaintiff,  was  holden  by  Ld.  Tenterden 
to  be  good  evidence  of  his  endorsement,  in  an  action  by  an  endorsee 
against  the  acceptor.  Glover  v.  Thomson,''  By.  &  M.  403.  But  in 
general  a  party's  admission  of  his  own  endorsement,  although  good  evi- 
dence against  him,  is  no  evidence  in  an  action  against  any  other  party 
to  the  bill.  Bayley,  479.  Hemings  v.  Robinson,  Barnes,  436.  And 
see  G-ray  v.  Palmer,  1  Esp.  135. 

If  the  action  be  brought  by  several  persons,  and  the  bill  appear  to 
have  been  endorsed  to  them  in  blank,  it  is  not  necessary  for  them  to 
prove  that  they  are  partners,  or  that  they  have  any  joint  interest  in  the 
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bill.     Ord  V.  Portal,  8  Camp.  239 ;  Atwood  v.  Rattenbury,*  6  Moore, 
679. 

Having  now  shown  the  manner  in  which  an  endorsement  should  be 
proved,  it  may  be  necessary  here  to  state  shortly  the  law  relative  to 
endorsements  generally. 

SNDOBSEMENT. 

If  a  bill  be  drawn  payable  to  bearer,  or  to  J.  S.  or  bearer,  it  does  not 
require  any  endorsement,  but  may  be  transferred  to  another  by  mere 
delivery.  This  is  in  general  the  case  with  checks  on  bankers,  which  if 
thus  payable  to  bearer,  are  negotiable  without  endorsement.  Grant  v« 
Vaughan,  3  Burr,  1516.  If  a  bill  be  payable  to  the  drawer's  order,  or 
to  J.  S.  or  order,  the  payee  must  endorse  it  before  it  can  become  nego- 
tiable. Prevot  V.  Abbott,'  5  Taunt.  786.  But  if  the  bill  be  drawn 
r*/tj.i  P*y*We  to  J.  S.,  without  *the  words  "  or  order,"  or  "or  bearer," 
■-  -J  it  is  not  negotiable,  and  none  but  J.  S.  can  maintain  an  action 
upon  it.  Hill  v.  Lewis,  1  Salk.  132.  And  an  endorsement,  where 
necessary,  must  be  express ;  it  cannot  be  implied  from  any  promise  to 
endorse,  or  the  like,  as  we  have  seen  (ante,  p.  10)  an  acceptance  of  a 
foreign  bill  may.     Moxom  v.  Pulling,  4  Camp.  60. 

By  whom  and  how. — The  bill  must  be  endorsed  by  the  payee,  or  by 
an  agent  authorized  by  him  in  that  behalf,  either  to  endorse  that  parti- 
cular bill,  or  to  endorse  bills  generally  for  him.  See  ante,  p.  9.  And 
the  agent,  in  such  a  case,  should  take  care  to  make  the  endorsement  in 
such  a  manner,  as  to  exclude  his  personal  responsibility ;  for  if  he  en- 
dorse the  bill  generally,  by  merely  signing  his  name,  he  will  make  him- 
self personally  responsible  to  any  person  into  whose  hands  the  bill  may 
come.  Goupy  v.  Harden,^  7  Taunt.  159,  But  if  the  payee  die,  his 
executor  or  administrator  may  endorse  the  bill,  Rawlinson  v.  Stone,  3 
Wils.  1  Str.  1260,  or  may  sue  upon  it.  King  v.  Thorn,  1  T.  R.  437 ; 
Murray  v.  East  India  Co.,<  5  B.  &  A.  204.  If  a  bill  be  drawn  payable 
to  a  feme  covert,  or  to  a  feme  sole  who  afterwards  marries,  her  husband 
may  endorse  it,  or  sue  upon  it ;  M'Neilage  v.  Holloway,  1  B.  &;  A.  218 ; 
she  cannot,  Connor  v.  Martin,  Str.  526,  unless  authorized  to  do  so  by 
her  husband,  and  as  his  agent.     See  Cotes  v.  Davis,  1  Camp.  486. 

The  endorsement  must  be  in  writing ;  see  Moxom  v.  Pulling,  supra ; 
but  if  written  in  pencil  it  will  be  sufiScient.  Geary  v,  Thysick,^  6  B. 
k  C.  234. 

When. — A  bill  may  be  endorsed  either  before  or  after  it  becomes 
due ;  and,  in  either  case,  it  pledges  the  responsibility  of  the  endorser  for 
its  payment.  There  is  this  material  distinction,  however,  in  effect,  be- 
tween an  endorsement  before  and  after  the  bill  is  payable,  namely,  that 
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an  endorsement  before  it  becomes  dae,  passes  to  the  endorsee  a  perfect 
title  to  sae  npon  the  bill,  wholly  free  of  any  claims  the  acceptor  may 
have  upon  the  endorser :  even  where  a  bill  is  paid  before  it  becomes  due, 
and  is  then  endorsed  over,  bona  fide  and  for  valae,  to  another  person, 
the  endorsee  may  sae  the  acceptor  npon  it.  Barbridge  v.  Manners,  3 
Camp.  194.  Bat  if  a  bill  be  endorsed  after  it  is  due,  the  endorser  takes 
it  subject  to  all  the  objections  and  equities,  to  which  it  was  liable  in  the 
hands  of  the  person  from  whom  he  takes  it ;  and  whatever  would  be  a 
good  defence  to  an  action  on  it  by  the  endorser,  will  be  a  good  defence 
in  an  action  by  the  endorsee.  Bayley,  157 ;  Brown  v.  Davies,  3  T.  R. 
80,  per  Ld.  Kenyon  in  Boehm  v.  Sterling,  7.  T.  R.  423 ;  and  see  Graves 
V*  Key  et  al.,'  3  B.  &  Ad.  313.  On  the  other  hand,  if  a  bill  be  post 
dated,  and  it  be  endorsed  before  the  day  on  which  it  bears  date,  the  en- 
dorsement is  as  valid  as  if  it  were  made  after  the  date,  and  before  the 
bill  was  payable.    Fassmore  v.  North,  13  East,  517. 

*In  blank. — An  endorsement  is  said  to  be  in  blank,  in  general,  r-^^f^-^ 
where  it  consists  merely  of  the  endorser's  name.  The  effect  of  a  ^  -^ 
blank  endorsement,  is  to  make  the  bill  thereafter  payable  to  bearer ;  and 
any  person  into  whose  hands  it  afterwards  comes,  may  sustain  an  action 
upon  it,  when  at  maturity,  in  his  own  name,  although  it  have  been 
merely  delivered  and  not  endorsed  to  him.  Peacock  v.  Rhodes,  Doug. 
611 ;  and  see  Callow  v.  Lawrence,  3  M.  &  S.  95. 

Special. — ^If  the  endorsement  mention  the  name  of  any  person  to 
whom  the  endorser  desires  the  bill  to  be  paid,  as  '^  Pay  the  contents  to 
J.  S.  or  order,  A.  B.,"  it  is  termed  a  special  or  full  endorsement ;  after 
which  it  cannot  be  farther  negotiated,  unless  J.  S.  endorse  it ;  Bayley, 
123-125.  But  the  holder  cannot,  by  omitting  the  words  "  or  order," 
in  snch  endorsement,  restrain  the  negotiability  of  the  bill,  but  the  party 
to  whom  he  has  so  endorsed  it,  may  endorse  it  over,  and  the  endorsee 
may  maintain  an  action  upon  it,  or  endorse  or  deliver  it  to  another  party. 
Edie  V.  East  India  Co.,  2  Burr,  1216, 1  W.  Bl.  295.  And  if  the  payee 
endorse  the  bill  in  blank,  so  as  to  make  it  in  effect  a  bill  payable  to 
bearer,  any  special  endorsement  after  that  by  another  endorser,  will  be 
wholly  ineffective  to  limit  the  payment  to  the  party  named  in  it,  or  to 
render  his  endorsement  necessary.  Smith  et  al.  v.  Clarke,  1  Esp.  180 ; 
Moore  v.  Manning,  Com.  311 ;  Acheson  v.  Fountain,  Str.  557 ;  Edie 
V.  East  India  Company,  Burr.  1216, 1  W.  Bl.  295.  A  very  common 
practice,  where  an  endorsee  does  not  wish  to  endorse  a  bill,  is,  to  write 
over  the  name  of  the  last  endorser  the  words,  ^'  Pay  the  contents  to  J. 
S.  or  order,"  so  as  to  make  it  a  kind  of  special  endorsement.  But  it  is 
very  doubtful  whether  it  is  of  any  effect ;  see  Bland  v.  Ryan,  Poake 
Add.  Ca.  89 ;  it  will  not,  however,  have  the  effect  of  making  such  en- 
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dorsee  personallj  liable  as  an  endorser.    Vincent  v.  Horlock,  1  Gamp. 
442. 

Restrictive. — An  endorsement  is  said  to  be  restrictive,  when  it  re- 
strains the  negotiability  of  a  bill,  either  expressly  or  impliedly :  as,  for 
instance,  if  the  endorsement  require  the  contents  to  be  paid  to  J.  S. 
only^  it  cannot  be  endorsed  over  ;  Bayley,  125  ;  or  if  it  be,  "Pay  the 
contents  to  J.  S.  for  my  use,"  it  is,  in  like  manner,  restrictive;  Sigour- 
ney  v.  Lloyd,"'  8  B.  &  0.  622  ;  S.  0.  Lloyd  v.  Sigourney,*  5  Bing.  525 ; 
and  where  the  endorser  endorsed  the  bills  thus,  "  The  within  must  be 
credited  to  M.  L.  D.  value  in  account,"  and  sent  it  to  the  acceptor,  who 
credited  M.  L.  D.  accordingly,  it  washoldenthatit  could  not  afterwards 
be  put  into  circulation.  Ancher  v.  Bank  of  England,  Doug.  615,  687. 
And  an  endorsement  "  Pay  J.  S.  or  order  on  account  of  E.  P.,"  although 
it  will  not  prevent  J.  S.  from  getting  the  bill  discounted,  or  passing  it 
in  such  a  manner  as  may  fairly  be  presumed  to  be  on  account  of  E.  P., 
yet  it  will  have  the  effect  of  preventing  him  from  transferring  it  to  a 
creditor  for  his  own  debt.  Trenttal  v.  Barrandon,"  8  Taunt.  100. 
r'^461  ^-^^^  ^^  endorsement  may  be  thus  made  restrictive,  not  only  by 
the  payee,  but  by  any  subsequent  endorser.  See  Sigourney  v. 
Lloyd,  supra.  But  merely  saying,  "  Pay  the  contehts  to  J.  S.,  being 
part  of  the  consideration  in  a  certain  deed  of  assignment  executed  by 
the  said  J.  S.,  to  the  endorser  and  others,"  is  not  restrictive;  it  merely 
expresses  the  consideration  for  the  endorsement.  Potts  v.  Reed,  6  Esp.  57* 

Conditional. — A  conditional  endorsement  may  restrain  the  negotia- 
bility of  a  bill,  until  the  condition  is  performed,  or  rather,  will  render 
the  endorsement  over  unavailable,  if  the  condition  be  not  performed. 
And  therefore  where  the  holder  of  a  bill  endorsed  it,  "  Pay  the  contents 
to  J.  S.,  on  my  being  gazetted  ensign  in  a  regiment  of  the  line  within 
two  months;"  after  which  it  was  accepted,  and  then  endorsed  over,  but 
the  endorser  never  was  gazetted :  the  acceptor  having  paid  it,  not- 
withstanding this  conditional  endorsement,  it  was  holden  that  the  en- 
dorser could  maintain  an  action  against  him  for  the  amount.  Robertson 
V.  Kensington,  4  Taunt.  c30.  But  unless  the  condition  be  expressed  in 
the  endorsement,  however  binding  it  may  be  upon  the  immediate  parties 
to  it,  it  will  not  affect  the  rights  of  an  innocent  endorsee  for  value.  See 
Collins  V.  Martin,  1  B.  &  P.  648. 


SPECIAL  PLEADINGS. 
PLEA,  ACCOMMODATION  BILL. 

If  the  bill  have  been  accepted  for  the  accommodation  of  the  plaintiff, 
this  is  of  course  a  good  defence  to  the  action.     Thompson  v.  Clubley,  1 

k  Eng.  Com.  Law  R.,  vol.  16.  » Id.  16.  ■  Id.  4. 


ACTIONS    ON    BILLS    OF    EXCHANGE.  97 

Mees.  &  W.  212,('*')  in  the  same  manner  and  nnder  the  same  circum- 
stances, and  may  be  pleaded  in  the  same  way,  as  in  an  action  by  drawer 
against  acceptor.  See  ante,  pp.  81,  27.  So,  if  it  be  in  part  for  the 
accommodation  of  the  plaintiff,  this  will  be  a  good  defence  as  to  so  much 
of  the  cause  of  action.     Darnell  v.  Williams,**  2  Stark.  166. 

But  if  the  bill  hare  been  accepted  for  the  accommodation  of  the  drawer, 
or  of  any  endorser  prior  to  the  plaintiff,  this  will  be  no  defence  to  the 
action,  see  Knowles  v.  Burward,  8  Law  J.  206,  qb.,  10  Ad.  &  El.  19,*» 
unless  it  can  be  shown  that  the  plaintiff  sues  quasi  as  trustee  for  the 
party  for  whose  accommodation  the  bill  was  accepted ;  and  therefore,  in 
such  a  case,  it  is  always  necessary  to  allege  in  the  plea,  not  only  that 
the  acceptance  was  an  accommodation  acceptance,  but  also  that  the  en- 
dorsement from  the  accommodated  party,  and  all  the  intermediate  en- 
dorsements from  his  to  the  endorsement  to  the  plaintiff  inclusive,  were, 
in  like  manner,  without  consideration.     Where  a  bill  for  4152.  was  ac- 
cepted for  the  accommodation  of  A.,  and  he  endorsed  it  to  *his  ^^ .-., 
bankers,  to  whom  he  was  indebted  in  2651. :  upon  showing  this,  ^      J 
it  was  holden  that  the  latter  could  recover  only    2651.  against   the 
acceptor.   Jones  v.  Hibbert,^  2  Stark.  304.     But  if  the  bill  be  passed  by 
the  accommodated  party,  to  another  for  the  full  value,  or  as  security 
for  a  debt  to  the  full  amount,  the  acceptor  will  be  liable  to  the  latter 
for  the  full  amount.     Harrison  v.  Courtauld,*i  3  B.  &  Ad.  36;  Smith  v. 
Knox,  8  Esp.  46 ;  and  see  French  v.  Archer,  3  Dowl.  180 ;  Low    v. 
Chifney,'  1  Bing.  N.  C.  267 ;  Reynolds  v.  Ivemey,  4  Dowl.  468.    And 
it  is  perfectly  immaterial  whether  the  party,  taking  it  for  value,  knew  at 
the  time  that  it  was  an  accommodation  bill,  or  not.     Charles  v.  Marsden, 
1  Taunt.  224 ;  Bank  of  Ireland  v.  Beresford,  6  Dowl.  237..     And  a 
party  is  said  to  be  a  holder  for  value,  where  he  has  received  the  bill  for 
goods  or  other  value ;  or  as  security  for  a  debt  due  to  him,  or  for  other 
acceptances  in  his  hands;  Woodroffe  v.  Hayne,*  1  Car.  &  P.  600. » 
Greenwood  v.  Barwise,  5  Law  J.  339,  cp. ;  or  where  a  banker  receives 
it  from  one  of  his  customers,  for  whom  he  is  in  advance,  although  he 
hold  abundance  of  other  securities  besides.     Bosanquet  v.  Dudman,^  1 
Stark.  1 ;  Atwood  v.  Crowdie,^  1  Stark.  488.     And  the  acceptor  is  thus 
liable,  although  the  bill,  at  the  time  it  was  thus  transferred  for  value, 
were  over-due;  Sturtevant  v.  Ford,"  4  Man.  &  Gr.  101;  S.  C.  nom. 
Stillivant  v.  Ford,  11  Law  J.  254,  cp ;  Heywood  et  al.  v.  Watson,^  4  Bing. 
496 ;  or  although  time  has  been  given  to  the  accommodated  party,  with- 
out  his  knowledge  or  consent;    Fentum  v.  Pocock,''  5  Taunt.   192 
(overruling  Laxton  v.  Peat,  2  Camp.  185) ;     Raggett  v.  Axmore,'  4 
Taunt.  780 ;   Kerrison  v.  Cooke,  8  Camp.  362 ;    Rolfe  v.  Wyatt,^  5 
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Car.  &  P.  181 ;  and  see  Reynolds  v.  Blackburn  et  al.,^  7  Ad.  &  EL 
161 ;  or  although  the  plaintiff,  as  holder,  may  have  released  the  accom- 
modated party,  Harrison  v.  Courtauld,*  3  B.  &  Ad.  36,  or  may  have 
discharged  some  oth^r  party  to  the  bill ;  Smith  v.  Ejiox,  3  Esp.  46 ;  or 
although  the  debt,  for  which  the  accommodated  party  lodged  it  as  secu- 
rity, has  been  otherwise  satisfied,  but  the  bill  has  been  allowed  to  remain 
in  the  ^ands  of  the  same  party  as  security  for  another  debt.  Atwood 
V.  Growdie,  supra.  And  in  no  case  is  it  an  answer  to  an  action  against 
an  acceptor,  to  say  that  the  bill  has  been  endorsed  to  the  plaintiff,  or  to 
any  intermediate  party  for  his  accommodation,  without  also  showing 
that  the  bill  was  also  accepted  for  the  accommodation  of  the  drawer,  &c. 
Whitaker  v.  Edmunds,*^  1  Ad.  &  El.  688. 

But  if  the  holder  of  an  accommodation  bill,  give  it  back  to  the  accom- 
modated party,  for  the  purpose  of  its  being  returned  to  the  acceptor,  he 
cannot,  by  afterwards  getting  possession  of  it,  sue  the  acceptor  upon  it. 
Cartwright  v.  Williams,''  2  Stark.  340.  So,  if  a  stranger  pay  the  bill 
for  honour  of  the  accommodated  party,  he  cannot  afterwards  sue  the 
acceptor  upon  it.  Ex  parte  Lambert,  13  Ves.  jun.  179,  unless  at  the  time 
he  paid  it,  he  did  so  expressly  upon  the  condition  of  his  standing  in  the 
r*481  P'^^®  ^^  ^^^  ^^^^  '''holder,  and  reserved  to  himself  the  right  of 
-'  suing  the  acceptor.  Adams  v.  Gregg,"^  2  Stark.  531.  So,  if 
the  bill  have  been  accepted  for  the  accommodation  of  one  of  several 
partners,  the  firm,  of  which  he  is  partner,  cannot  sue  the  acceptor  upon 
it.  Sparrow  v.  Ghisman,''  9  B.  &  G.  241,  even  although  they  have 
given  value  for  it  to  the  partner  accommodated.  See  Heath  v.  Sansom 
et  al.,^  2  B.  &  Ad.  291. 

The  following  may  be  the  form  of  the  plea. 

Commencement  as  ante  J  p.  41,]  Bays  that  his  the  defendant's  accepting  or  paying 

he  accepted  the  said  bill  of  exchange  in  the  said  bill:  and  the  defendant  in  fact 

[the  first  count  of]  the  said  declaration  says,  that  the  said  J.  S.  endorsed  the  said 

mentioned;  at  the  request  and  for  the  ac-  bill  to  the  plaintiff,  without  any  good  or 

commodation  of  the  said  J.  S.  the  drawer  valuable  consideration  for  the  same,  and 

thereof,  and  that  the  said  J.  S.  did  not  at  that  the  plaintiff  hath  not  given  any  value 

any  time  give  to  the  defendant,  nor  did  the  or  consideration  to  the  said  J.  S.  for  the 

defendant  at  any  time  have  or  receive,  same;  and  this  the  defendant  is  ready  to 

any  value  or  consideration  whatever  for  verify. 

In  some  books  of  precedents,  the  plea  concludes  to  the  country.    But 
such  a  conclusion  is  evidently  erroneous. 

BEPLICATION. 

The  plaintiff  [as  to  the  plea  of  the  de-  valuable  consideration :  and  this  the  plain- 

fendant  by  him  secondly  above  pleaded]  tiff  prays  may  be  inquired  of  by  the 

says  that  the  said  J.  S.  endorsed  the  said  country,  &c. 
bill  to  him  the  plaintiff  for  a  good  and 
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It  is  sufficient  thus  to  traverse  generally  the  statement  in  the  plea ;  it 
is  not  necessary  to  specify  of  what  the  consideration  consisted.  Pres- 
cott  V.  Levy,  3  Dowl.  403,  1  Scott,  726.  Where  to  a  declaration  on  a 
bill  by  endorsee  against  acceptor,  stating  the  bill  to  have  been  drawn  by 
A.,  by  him  endorsed  to  B.,  and  by  B.  to  the  plaintiff,  the  defendant 
pleaded  that  the  bill  was  drawn  and  endorsed  by  A.,  and  accepted  by 
him  the  defendant,  for  the  accommodation  of  B.  and  without  considera- 
tion, and  that  there  was  no  consideration  for  B/s  endorsement;  to  which 
the  plaintiff  replied,  that  B.  had  endorsed  the  bill  in  blank,  and  that 
afterwards  and  before  the  bill  became  due,  C,  who  then  appeared  to  be, 
and  whom  he  the  plaintiff  believed  to  be,  the  lawful  holder  of  the  bill 
and  entitled  thereto,  delivered  the  same  to  plaintiff,  with  the  endorse- 
ments thereon  for  a  valuable  consideration,  and  without  notice:  this 
was  holden  to  be  a  good  replication.  Arbouin  v.  Anderson,*  1  Ad.  & 
El.  N.  G.  498.  Also  where,  in  an  action  by  endorsee  against  the  ac- 
ceptor of  a  bill  for  98Z.,  drawn  by  A.,  by  him  endorsed  to  B.,  and  by  B. 
to  the  plaintiff,  the  defendant  pleaded  that  he  accepted  the  bill  for  the 
accommodation  of  A.,  and  without  consideration,  that  A.  endorsed  it  to 
B.  without  consideration,  and  that  B.  endorsed  it  to  the  plaintiff  without 
consideration,  and  that  the  plaintiff,  when  the  action  was  commenced, 
was  the  holder  of  the  bill  without  consideration  and  value ;  and  the 
plaintiff  replied  that  B.  had  a  good  consideration  and  value  for  endors- 
ing the  *bill  to  him,  and  that  he  the  plaintiff  was  not  a  holder  of  r:|e4q-i 
the  same  without  consideration  and  value :  it  appeared  that  A.  *-  -^ 
was  indebted  to  the  plaintiff  in  577.,  but  that  B.  was  indebted  to  him  in 
20L  only ;  and  the  court  held  that  as  the  replication  merely  put  in  issue 
the  consideration  of  the  endorsement  by  B.,  the  plaintiff  was  entitled  to 
a  verdict  for  20Z.  only.  Simpson  v.  Clarke,  2  Cr.  M.  &  R.  842.(*)  The 
proper  replication  in  this  last  case  would  have  been  de  injurid.  Where, 
to  an  action  on  a  bill  of  exchange  by  the  endorsee  against  the  acceptor, 
the  defendant  pleaded  that  the  bill  was  drawn  and  accepted  for  the  ac- 
commodation of  B.,  who  gave  it  to  the  plaintiff  to  be  discounted,  but  the 
plaintiff  did  not  discount  it  or  pay  the  value  to  B. ;  and  to  this  there  was 
a  replication  of  de  injurid :  the  court  held,  that  as  the  plea  consisted  of 
matter  of  excuse  for  not  paying  the  bill,  the  replication  was  good. 
Basan  v.  Arnold,  6  M.  &  W.  559.(*)  So,  where  in  a  similar  action  the 
defendant  pleaded  that  he  had  accepted  the  bill  for  the  accommodation 
of  the  drawer,  of  which  the  plaintiff  had  notice,  and  that  after  the  bill 
became  due  the  plaintiff  received  from  the  drawer  a  bill  upon  another 
person  of  a  greater  amount,  at  three  months,  and  then,  in  consideration 
thereof  (but  without  the  knowledge  or  consent  of  the  defendant),  gave  the 
drawer  time  for  the  payment  of  the  bill  now  sued  upon,  until  default 
should  be  made  in  payment  of  the  new  bill ;  and  to  this  the  plaintiff  re- 
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plied  de  injurid :  the  court  held  it  to  be  a  good  replication.  Reynolds 
y.  Blackburn  et  al.,**  7  A.  &  EL  161.  So,  where  in  a  similar  action,  the 
defendant  pleaded  that  he  accepted  the  bill  for  the  accommodation  of  the 
drawer,  and  the  drawer  endorsed  it  to  the  plaintiff  after  it  became  due, 
and  without  consideration ;  to  which  the  plaintiff  replied  de  injurid : 
this  was  holden  to  be  a  good  replication.  Griffin  v.  Yates,*  2  Bing.  N. 
C-  579. 

BYIDBHOB. 

As  the  plaintiff,  by  the  above  replication,  merely  traverses  an  allega- 
tion in  the  plea,  the  defendant  must  prove  the  issue.  Mills  v.  Barber, 
1  Mees.  &  W.  426  ;(*)  and  see  Whittaker  v.  Edmunds,"'  1  Ad.  &  El. 
638.  If  indeed  the  replication,  instead  of  traversing  the  allegation  in 
the  plea,  had  stated  specifically  (although  unnecessarily)  the  conside- 
ration given,  concluding  with  a  verification,  it  would  be  otherwise ;  and 
in  that  case  the  plaintiff  would  have  to  begin,  and  prove  his  replication. 
Also,  where  de  injurid  is  replied,  as  this  puts  the  whole  of  the  plea  in 
issue,  the  defendant  must  prove  it. 

On  the  other  hand,  the  plaintiff  should  be  prepared  to  prove  the  con- 
sideration stated  in  his  replication ;  or  where  he  pleads  de  injurid^  he 
should  be  prepared  to  disprove  the  plea,  if  it  should  become  necessary. 

[*60]  *PLBA,  FAILURE  OP  CONSIDBBATION. 

If  the  consideration,  for  which  the  bill  was  accepted,  have  wholly 
failed,  that  will  be  a  good  defence  to  an  action  by  the  drawer  or  party 
from  whom  the  consideration  should  have  moved,  or  to  an  action  by  any 
person  to  whom  he  may  have  transferred  the  bill  without  a  valuable 
consideration.  But  where  the  bill  was  accepted  as  for  a  premium  with 
an  apprentice,  and  it  appeared  that  he  served  his  master  five  months, 
when  some  difference  having  arisen,  and  it  being  discovered  that  the 
indenture  was  upon  a  wrong  stamp,  he  left  his  master's  service :  it  was 
holden  that  this  could  not  be  a  defence  to  an  action  on  the  bill,  as  the 
consideration  had  not  wholly  failed,  and  as  the  apprentice,  by  getting 
a  proper  stamp  put  upon  the  indenture,  might  have  compelled  the  master 
to  continue  to  maintain  and  instruct  him.  Mann  v.  Lent,'  10  B.  &  G. 
887.  So,  where  the  purchaser  of  goods  at  an  auction  paid  a  part  of  the 
purchase-money  in  cash,  and  for  the  residue  he  accepted  a  bill,  and  the 
goods  were  delivered  to  him ;  but  in  two  months  afterwards  the  vendor 
forcibly  took  possession  of  the  goods :  this  was  holden  to  be  no  answer 
to  an  action  on  the  bill,  but  that  the  purchaser's  remedy  was  by  action 
of  trespass  against  the  vendor.  Stephens  v.  Wilkinson  et  al.,*"  2  B.  & 
Ad.  320.  So,  where  the  defendant  purchased  a  copyhold  estate,  which 
was  under  mortgage,  but  the  mortgage  was  to  be  paid  off,  and  the  estate 
surrendered  to  him ;  and  he  accepted  a  bill  for  part  of  the  purchase- 
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money,  and  agreed  to  pay  the  residue  on  a  day  certain :  in  an  action  on 
the  billy  it  was  holden  to  be  no  defence  that  the  estate  had  not  been 
surrendered  to  the  defendant,  because  as  he  had  agreed  to  pay  the  pur- 
chase-money at  a  particular  time,  the  surrender  was  not  a  condition 
precedent  to  his  doing  so.  Spiller  v.  Westlake,"'  2  B.  &  Ad.  155 ;  and 
see  ante,  vol.  i.  p.  12. 

PLEA,   ACCORD  AND   SATISFACTION. 

Accord  and  satisfaction  may  be  pleaded  in  the  same  manner,  and  under 
the  same  circumstances,  as  in  assumpsit  in  ordinary  cases.  See  ante, 
vol.  i.  p.  84.  Where,  in  an  action  by  the  endorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  defendant  pleaded  that  the  drawer  endorsed  it 
to  B.,  who  endorsed  it  to  C,  in  whose  hands  it  was  when  it  became  due ; 
that  C.  being  unable  to  obtain  payment  of  it,  returned  it  to  B.:  and 
that  whilst  it  was  in  the  hands  of  B.,  and  before  it  was  endorsed  to  the 
plaintiff,  the  defendant  gave  B.  another  bill,  drawn  by  the  same  drawer 
and  accepted  by  the  defendant,  for  a  greater  amount,  which  B.  accepted 
in  full  discharge  and  satisfaction  of  the  bill  in  question :  this  was  holden 
to  be  a  good  answer  to  the  action.  Lewis  v.  Lyster,  2  Gr.  M.  &  R. 
704.(''')  In  this  case  the  plea  went  on  to  state,  that  the  second  bill  was 
endorsed  by  B.  to  A.,  and  that  after  it  became  due  the  defendant  paid 
the  amount  to  A.  in  satisfaction,  *&c. ;  the  court  held  this  to  be  r-^f>^-^ 
surplusage,  and  its  being  defective  did  not  vitiate  the  plea.  Id.  *-  -I 
But  whilst  the  bill  remains  in  the  hands  of  an  endorsee  for  valuable  con- 
sideration, any  arrangement  between  the  acceptor  and  any  previous  party 
to  the  bill  can  be  no  answer  to  an  action  against  the  acceptor  by  the 
endorsee.  Clarke  v.  Cock,  4  East,  57.  See  as  to  a  plea  of  a  composi- 
tion deed,  Jones  v.  Senior,  6  Dowl.  701.  Where  the  plea  stated  not 
only  an  accord  and  satisfaction  between  the  drawer  and  the  plaintiff, 
but  also  went  on  to  state  that  the  bill  was  accepted  for  the  accommoda- 
tion of  the  drawer,  and  that  the  plaintiff  held  the  bill  without  considera- 
tion or  value ;  the  plea  was  holden  bad  for  duplicity.  Purssord  v.  Peek, 
9  Mees.  &  W.  106.(*) 

As  to  the  replication,  see  ante,  vol.  i.  p.  88 ;  and  see  Bell  v.  Da 
Costa,  2  B.  &;  P.  446.  Where  the  defendant  pleaded  that  after  the  bill 
became  due,  J.  S.,  the  drawer  thereof,  made  his  promissory  note  for 
447.,  and  delivered  it  to  the  plaintiff  in  full  satisfaction  and  discharge  of 
the  bill :  it  was  holden  to  be  no  answer  to  say  that  the  note,  when  it 
became  due,  was  dishonoured  and  still  remained  unpaid ;  for  having 
accepted  the  note  in  satisfaction,  the  plaintiff  could  not  afterwards  sue 
upon  the  bill.     Sard  v.  Rhodes,  1  Mees.  &  W.  158.(*) 

PLEA,  BANKRUPTCY. 

The  bankruptcy  of  the  defendant  or  plaintiff  may  be  pleaded  as  in 
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ordinary  cases.  See  ante,  vol.  i.  pp.  90,  91 ;  or,  if  the  plaintiff  be  an 
uncertificated  bankrupt,  the  defendant  may  plead  in  bar  the  bankmptcyi 
and  that  he  has  been  required  by  the  plaintiff's  assignees  to  pay  the 
amount  to  them ;  and  this,  although  the  bill  was  accepted  for  a  debt 
which  accrued  after  the  bankruptcy.  Kitchen  v.  Bartsch,  7  East,  58. 
So,  the  defendant  may  plead  the  bankruptcy  of  any  of  the  endorserSi 
after  such  endorser  became  possessed  of  the  bill,  and  before  he  endorsed 
it  over,  the  property  in  the  bill  belonging  in  that  case  to  the  assignees ; 
see  Pinkerton  v.  Adams,  2  Esp.  611 ;  but  the  plaintiff,  under  stat.  2  & 
3  Vict.  c.  29,  8.  1,  may  reply,  that  the  bill  was  endorsed  to  and  received 
by  the  endorsee  before  the  fiat,  bon&  fide  for  value,  and  not  by  way  of 
fraudulent  preference,  and  that  the  endorsee  had  at  the  time  no  notice 
of  the  act  of  bankruptcy.  Green  v.  Steer,"  1  Ad.  &  El.  N.  C.  707. 
The  acceptor,  however,  is  estopped  from  pleading  that  the  drawer  be- 
came bankrupt  before  he  endorsed  the  bill  over ;  Drayton  v.  Dale,°  2  B. 
&  0.  293 ;  Arden  v.  Watkins,  3  East,  322 ;  or  that  he  was  previously 
twice  a  bankrupt,  and  that  his  estate  under  the  second  fiat  had  not  paid 
15t.  in  the  pound ;  Pitt  v.  Chappellow,  8  Mees.  &  W.  616  ;(*)  see  Mackay 
y.  Wood  et  al.,  7  Id.  420 :  because  by  accepting  the  bill,  he  admitted 
that  the  drawer  was  capable  of  endorsing  it. 

[*52]  *PLBA,  COVERTURE. 

Coverture  of  the  defendant  may  be  pleaded  in  the  same  manner  as  in 
ordinary  cases.  See  ante,  vol.  i.  p.  93.  Coverture  of  the  plaintiff  may 
also  be  pleaded ;  for  a  wife  has  no  right  to  bring  an  action  on  a  bill  in 
her  own  name.  Connor  v.  Martin,  8  WilS.  5 ;  M'Neilage  v.  Holloway, 
1  B.  &  A.  218 ;  see  Arch.  PI.  k  Ev.  286.  But  this  is  a  plea  in  abate- 
ment only,  as  the  action  may  be  maintained  by  the  husband.  Id.,  Bur* 
rough  V.  Mole,P  10  B.  &  C.  558,  or  in  some  cases  by  the  husband  and 
wife  jointly.  PhUliskirk  v.  Pluckwell,  2  M.  &  S.  393.  So,  the  plaintiff 
may  plead  that  the  first  endorser,  at  the  time  of  the  endorsement,  was 
a  feme  covert ;  Barlow  v.  Bishop,  1  East,  432 ;  but  in  such  a  case, 
where  it  was  proved  that  when  the  bill  was  presented  for  payment,  the 
defendant  promised  to  pay  it,  Ld.  Ellenborough,  C.  J.,  desired  the  jury 
to  presume  that  the  wife  had  authority  from  her  husband  to  endorse  it ; 
Cotes  V.  Davis,  1  Camp.  485 ;  and  this  may  now  be  replied  to  the  plea 
of  coverture.  Prince  v.  Brunatte,**  1  Bing.  N.  C.  485 ;  Prestwick  v. 
Marshall,""  7  Bing.  565. 

PLEA,  DURESS. 

That  the  bill  was  accepted  under  duress,  is  a  good  plea  in  bar,  in  the 
same  cases  and  under  the  same  circumstances,  as  in  debt  on  bond.  See 
ante,  vol.   i.   p.  217.     And  therefore,  where  it  appeared  that  the 
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defendant  drew  a  bill,  whilst  under  doress  abroad,  and  under  a  threat  of 
personal  violence,  and  of  confiscation  of  his  property,  and  that  it  was 
given  without  consideration,  Ld.  EUenborongh,  0.  J.,  held  that  it  was 
necessary  for  the  plaintiff  to  give  some  evidence  of  consideration.  Dan- 
can  V.  Scott,  1  Camp.  10.  And  in  all  cases  where  duress  is  now  pleaded, 
it  seems  to  be  necessary  for  the  plaintiff,  in  his  replication,  to  show  that 
he  has  given  a  valuable  consideration  for  the  bill,  and  to  prove  it.  See 
Mills  V.  Barber,  1  Mees.  &  W.  425.(^) 

PLEA,  FRAUD  AND  COVIN. 

If  a  man  be  induced  to  accept  a  bill  by  fraud  and  covin,  this  matter 
is  pleadable  in  bar,  in  the  same  manner  and  under  the  same  circum- 
stances, as  in  assumpsit  in  ordinary  cases.  See  ante,  vol.  i.  p.  94 ;  and 
see  Robinson  et  al.  v.  Reynolds  et  al.,'  2  Ad.  &;  El.  N.  0.  196  ;  Peck- 
ham  V.  Potter,*  1  Gar.  &;  P.  232.  But  if  the  fraud  were  not  practised 
by  the  plaintiff,  it  is  necessary  for  the  plea  to  go  further,  and  either 
show  that  the  plaintiff  had  notice  of  the  fraud  at  the  time  he  received 
the  bill,  or  that  he  and  all  the  intervening  endorsers  down  to  the  party 
who  committed  the  fraud,  did  not  give  any  valuable  consideration  for  it. 
Bramah  et  al.  v.  Roberts  et  al.,"*  1  Bing.  N.  C.  469.  The  replication 
will  ^either  deny  the  notice  of  the  fraud,  or  show  that  the  plain-  rutgo-i 
tiff  gave  a  consideration  for  the  bill,  according  to  the  allegation  '' 

in  the  plea :  if  it  traverse  the  notice,  the  defendant  must  prove  it ;  if  it 
show  a  consideration,  it  must,  it  should  seem,  show  it  is  certain,  and 
the  plaintiff  must  prove  it  at  the  trial ;  Per  Cur.  Mills  v.  Barber,  1  Mees. 
&;  W.  425(*) ;  Morris  v.  Lee,  Bayley,  600,  n. ;  Rees  v.  Marquis  of 
Headfort,  2  Gamp.  574 ;  and  in  the  latter  case,  it  will  be  incumbent  on 
him  also  to  show  that  he  used  due  caution  in  the  taking  of  it.  Goodman 
v.  Harvey  et  al.,^  4  Ad.  k  El.  870. 

There  are  other  cases  where,  although  the  acceptance  has  not  been 
obtained  by  fraud  or  covin,  within  the  legal  acceptation  of  the  term,  the 
bill  has  either  been  fraudulently  obtained,  or  fraudulently  disposed  of, 
and  which,  if  specially  pleaded,  will  oblige  the  plaintiff  not  only  to  prove 
that  he  gave  a  valuable  consideration  for  it,  but  (where  necessary)  that 
he  used  dne  caution  in  the  taking  of  it.  Where  A.  being  possessed  of  a 
bill,  payable  to  herself,  endorsed  it,  and  it  was  also  endorsed  by  her  son 
B. ;  A.  then  gave  it  to  G.  to  get  nt  discounted  for  her,  but  instead  of 
doing  so,  he  claimed  to  keep  it  for  a  debt  dne  to  him  from  B.,  and  when 
the  bill  was  dne  he  sued  the  acceptor  :  Ld.  EUenborongh  held  that  he 
could  not  maintain  the  action,  and  the  plaintiff  was  nonsuit.  Delauney 
y.  Mitchell,''  1  Stark.  439.  And  see  Bason  v.  Arnold,  6  Mees.  &  W. 
SSOC*") ;  Eden  v.  Turtle,  12  Law  J.  11,  ex.  But  if  a  man  give  a  bill 
to  another  to  get  discounted  for  him,  and  he  get  it  discounted  accord- 
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ingly,  but  instead  of  paying  the  money  to  his  principal,  he  apply  it  to 
his  own  use,  this  is  no  answer  to  an  action  on  the  bill  by  a  third  party, 
unless  it  be  shown  that  the  plaintiff  was  implicated  in  the  fraud.  Jacob 
y.  Hungate,  1  Moody  &  B.  445.  See  Patterson  vV.  Hardacre,  4  Taunt. 
114.  Where  a  bill  was  drawn  by  A.  and  accepted  by  B.,  for  the  pur- 
pose of  being  discounted,  to  provide  for  certain  other  acceptances  of  B. ; 
B.  however  paid  the  other  acceptances  without  having  recourse  to  this 
bill,  and  desired  A.  to  keep  the  bill  for  his  use  and  not  to  part  with  it 
without  his  authority ;  but  A.,  for  his  own  purposes,  endorsed  the  bill 
to  G.  for  a  valuable  consideration,  informing  him  at  the  same  time  that 
it  belonged  to  B.,  and  that  he  had  no  authority  to  part  with  it ;  the 
court  held  that,  notwithstanding  this  endorsement,  the  property  in  the 
bill  was  still  in  the  acceptor  B.,  and  that  he  might  maintain  trover 
against  C.  for  it.  Evans  v.  Kymer  et  al.^  And  where  a  bank  note 
for  5001,  J  obtained  by  means  of  a  forged  draft,  was  received  by  a  mer- 
chant in  Middleburg  from  a  stranger,  upon  the  sale  of  goods,  and  by 
the  merchant  transmitted  to  J.  S.,  his  correspondent  in  this  country,  on 
account ;  the  note  being  presented  at  the  bank  for  payment,  was  stopped 
and  detained  by  the  bank :  and  in  trover  by  J.  S.  against  the  bank  for 
the  amount  of  it,  the  court  held  that  he  could  not  recover ;  as  he  did 
not  actually  give  value  for  it,  but  merely  received  it  on  account,  he  could 
not  have  a  *better  title  than  the  party  who  sent  it  to  him ;  and 
*-  -*  that  the  party  had  not  used  due  caution  in  taking  it,  nor  had  he 
satisfactorily  accounted  for  his  possession  of  it.  Solomons  v.  Bank  of 
England,  18  East,  185,  n. 

Where  the  defendant  pleaded  that  the  bill  was  endorsed  and  delivered 
to  the  plaintiff  by  J.  S.  in  violation  of  good  faith,  and  in  fraud  and 
contempt  of  an  order  for  referring  the  claim  of  J.  S.  upon  the  bill  to 
arbitration,  and  that  the  plaintiff  took  the  note,  with  full  knowledge  of  the 
premises ;  and  the  plaintiff  replied  that  when  he  took  the  bill,  he  had 
not  any  knowledge  of  the  premises  in  the  plea  mentioned :  the  court 
held  that  under  these  pleadings,  it  was  incumbent  on  the  defendant  to 
begin,  and  prove  his  plea,  and  that  the  plaintiff  was  not  bound,  in  the 
first  instance,  to  prove  the  consideration  he  gave  for  the  endorsement  to 
him.     Smith  v.  Martin,  9  Mees.  &  W.  804.(*)     See  also  Watkins  v. 

Bensusan,  Id.  422. 

* 

PLBA,   ILLEGALITY. 

Illegality  in  the  inception  of  the  bill,  is  a  defence  in  an  action  by 
the  drawer,  or  by  any  other  person  who  was  party  or  privy  to  such 
illegality,  Newby  v.  Smith,  2  Esp.  489,  n.,  in  the  same  manner  as  in 
ordinary  cases  in  assumpsit ;  see  ante,  vol.  i.  p.  95 ;  and  it  is  also  a  de- 
fence in  an  action  by  any  other  person  to  whom  the  bill  may  have  been 
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passed,  if  it  have  been  transferred  to  him  withont  a  valuable  considera- 
tion,  or  with  notice.  Therefore  a  bill  drawn  by  a  stock-broker,  and  ac- 
cepted by  his  principal,  for  stock-jobbing  differences,  was  holden  bad  in 
the  hands  of  the  broker ;  Amory  v.  Mereweather,^  2  B.  &  C.  578 ;  and 
being  endorsed  to  a  third  party,  although  for  value,  after  it  was  due,  it 
was  holden  that  he  had  no  remedy  against  the  acceptor.  Id. ,  But  if  the 
endorser  could  have  maintained  an  action  upon  it,  the  party  to  whom  it 
is  endorsed  after  it  is  due  may  do  so  likewise,  even  although  the  original 
consideration  be  a  smuggling  transaction,  Chalmers  v.  Lainson,  1  Camp. 
385,  or  the  like.  So  bills,  &c.,  given  for  money  lost  at  play,  or  lost  by 
betting  on  persons  gaming,  or  for  money  lent  for  such  gaming  or  betting, 
shall  not  as  formerly  be  deemed  void,  but  shall  be  deemed  to  have  been 
given  for  an  illegal  consideration  merely,  and  treated  accordingly ;  5  & 
6  W.  4,  c.  41,  s.  1 ;  and  the  same,  as  to  bills,  &c.,  given  for  an  usurious 
consideration.  Id.  So  that  in  these  cases,  the  gaming  or  usury  cannot 
be  pleaded  to  an  action  on  the  bill,  &c.,  at  the  suit  of  a  holder  for  a 
valuable  consideration,  and  without  notice.  See  Wyatt  v.  Bulmer,  2 
Esp.  538.  See  a  plea,  that  a  bill  of  exchange  was  accepted  by  the  de- 
fendant, for  money  lent  him  by  the  drawer  to  game  with,  Humphreys 
V.  O'Connell,  7  Mees.  &  W.  870  ;(*)  10  Law  J.  188,  ex.  And  in  this 
last  case,  the  court  held  that  as  the  plaintiff  must  be  deemed  an  endorsee 
for  value,  and  therefore  primd  facie  entitled  to  recover,  the  plea  consisted 
'^'of  matter  of  excuse  only,  and  that  de  injurid  was  therefore  a  p^^;.  •, 
good  replication.     S.  P.  Curtis  v.  Marquis  of  Headfort,  6  Dowl.  ^ 

496.  Where  the  plea  stated  that  the  instrument  (a  cheque)  was  given 
by  the  defendant  to  J.  S.  for  a  sum  lent  to  him  by  the  latter  to  game 
with ;  and  the  plaintiff  replied  that  he  took  it  from  J.  S.  for  good  and 
sufficient  consideration,  to  wit,  the  amount  of  the  cheque :  the  court  held 
that  the  burden  of  proof  was  upon  the  plaintiff.  Bingham  v.  Stanley,^ 
2  Ad.  &  El.  N.  C.  117.  See  also  Edmunds  v.  Groves,  2  Mees.  &  W. 
642  ;(*)  Robinson  v.  Bland,  Burr.  1077. 

So,  where  a  bill  is  given  for  an  illegal  consideration,  and  another  bill 
is  afterwards  substituted  for  it,  the  latter  is  subject  to  the  same  objec- 
tions to  which  the  former  would  have  been  liable  in  the  hands  of  the 
same  party. 

PLBA,  ENDORSEMENT  AFTER  THE  BILL  WAS  DUE. 

Endorsement  after  the  bill  is  due,  is  no  plea  in  bar,  unless  the  defen- 
dant can  impeach  the  validity  of  the  bill  in  the  hands  of  the  endorser, 
or  show  a  defence  which  would  be  a  good  one  if  the  bill  had  still  re- 
mained in  the  hands  of  the  persons  who  held  it  at  the  time  it  became 
due,  and  the  action  had  been  brought  by  him.  Brown  v.  Davies,  3  T. 
B«  80.     And  therefore  if  the  drawer  take  up  a  bill,  in  default  of  pay- 
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ment  by  the  acceptor,  he  may  reisBue  it,  and  the  acceptor  will  still  be 
liable  to  pay  it,  Hubbard  v.  Jackson,^  4  Bing.  390  ;  Serra  v.  Berkeley, 
1  Wils.  46,  unless  the  bill  could  have  been  impeached  in  the  hands  of 
the  drawer.  Where,  however,  a  man  takes  a  bill  after  it  was  due,  he 
takes  it  subject  to  all  the  objections  and  equities  to  which  it  was  liable 
in  the  hands  of  the  person  from  whom  he  receives  it.  Taylor  v.  Mather, 
8  T.  B.  83,  n. ;  see  Bounsall  v.  Harrison,  1  Mees.  k  W.  611  ]{*) 
Goodman  v.  Harvey  et  al.,^  4  Ad.  &EL  870.  But  the  endorsee  is  not 
liable  to  a  set-off,  which  the  defendant  might  have  pleaded  to  an  action 
by  the  endorser  ;^  Burrough  v.  Moss,**  10  B.  &  G.  558.  Also,  that  the 
bill  was  accepted  for  the  accommodation  of  the  endorser,  and  endorsed  by 
him  after  it  was  due,  is  no  defence.  Sturtevant  v.  Ford,«  4  Man.  &  Gr. 
101,  ante,  p.  47.  And  where,  in  an  action  by  the  endorsee  against  the 
acceptor,  the  latter  pleaded  that  the  bill  was  an  accommodation  bill,  and 
was  given  to  the  plaintiff's  endorser  for  the  purpose  of  its  being  dis^ 
counted  for  the  defendant,  and  that  it  was  endorsed  to  the  plaintiff  in 
fraud  of  the  defendant,  after  it  became  due ;  and  the  plaintiff  replied 
that  it  was  endorsed  to  him  before  it  was  due,  and  without  notice  of  the 
premises ;  without  this,  that  it  was  endorsed  to  him  after  it  became  due; 
the  court  held  that  it  lay  upon  the  defendant  to  prove  that  the  bill  was 
due  when  endorsed.  Lewis  v.  Lady  Parker,""  4  Ad.  &;  El.  838.  So,  where 
the  replication  was,  that  the  bill  was  not  endorsed  after  it  became  due, 
P561  ^^^  ^^^  endorsed  to,  and  taken  and  ^received  by  the  plaintiff, 
before  it  became  due,  it  was  holden  to  be  sufficient  for  the  plain- 
tiff to  put  in  the  bill,  and  that  he  need  not  give  evidence  that  the  bill 
was  endorsed  to  him  before  it  became  due.  Parkins  v.  Moon,*'  7  Oar. 
&  P.  408. 

PLBA,   INFANOT. 

An  infant  is  not  liable  upon  a  bill  of  exchange,  Williams  v.  Harrison, 
Garth.  160,  even  although  given  for  necessaries.  Williams  v.  Walls,  1 
Gamp.  552^  But  it  is  no  defence  for  the  acceptor  to  say  that  the 
drawer  is  an  infant ;  Taylor  v.  Groker,  4  Esp.  187  ;  for  by  the  accept- 
ance, the  acceptor  admits  that  the  drawer  is  capable  in  law  to  endorse 
and  transfer  the  bill.  And  as  the  contract  of  an  infant  is  voidable  by 
himself  only,  not  void,  it  cannot  be  any  defence  by  the  acceptor,  that 
the  endorser  is  an  infant. 

PLBA,    PAYMENT. 

As  to  the  plea  of  payment  generally,  see  ante,  vol.  i.  p.  110.  Where 
the  defendant  pleaded  that  he,  by  his  agent  D.,  duly  authorized  in  that 

>  Hughes  V.  Large,  2  Penn.  State  R.  103;  Robinson  v.  Lyman,  10  Conn.  30 ;  Rob* 
ertsonT. Breedlove,  7  Port  541 ; Tinslie  v.Beall,  2  Kelly,  134;  Walbridge  v.Kibbee, 
20  Verm.  643 ;  Annan  v.  Houck,  4  Gill.  325;  Story,  Prom.  Notes,  H78. 
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behalf,  paid  to  the  plaintiff,  and  the  plaintiff  thus  accepted  and  received 
of  D.,  as  snch  agent,  a  large  sum  of  money,  to  wit,  the  sum  of  210Z.,  in 
full  satisfaction  and  discharge  of  all  the  promises  and  causes  of  action  in 
the  said  declaration  mentioned :  to  which  the  plaintiff  replied,  that  the 
defendant,  by  D.  his  agent,  did  not  pay  to  the  plaintiff,  nor  did  the 
plaintiff  accept  or  receive  of  the  said  D.,  as  such  agent,  the  said  sum  of 
money  in  the  plea  mentioned,  in  full  satisfaction  and  discharge,  &c., 
modo  etformd:  this  was  holden  to  be  a  good  replication.  Bennison  et 
al.  y.  Thelwall,  7  Mees.  &  W.  512.(*)  Where  to  an  action  by  endorsee 
against  acceptor  of  a, bill  for  162.  12«.,  the  defendant  pleaded  that  after 
the  bill  became  due  he  paid  to  the  drawer,  who  was  then  the  holder,  the 
sums  of  4L  12s.  and  21,  10«.,  which  sums,  together  with  the  price  of  a 
horse  which  the  defendant  had  then  sold  to  the  drawer,  and  the  price 
and  value  of  which  it  was  then  agreed  between  them  should  be  set 
off  against  the  defendant's  acceptance,  the  drawer  accepted  in  full  satis- 
faction and  discharge  of  the  amount  of  the  said  hillj  and  of  the  defen- 
dant's acceptance,  and  that  the  bill  was  not  transferred  to  the  plaintiff 
until  after  the  said  satisfaction  and  discharge,  and  after  the  bill  had  be- 
come due ;  to  which  the  plaintiff  replied  that  the  plea  and  the  statements 
therein  were  not  true  in  substance  and  fact ;  it  was  holden  that  this 
replication  was  bad  on  special  demurrer,  and  that  the  proper  replication 
was  de  injurid:  and  as  to  the  plea,  it  was  holden  bad,  in  not  stating  the 
amount  for  which  the  horse  was  sold;  but  that  it  was  not  bad,  on 
general  demurrer,  in  not  being  pleaded  in  the  damages,  as  the  words 
^Hhe  amount  of  the  said  bill"  must  be  understood  to  mean  all  that  was 
due  upon  it.  Mitchell  v.  Oragg,  11  Law  J.  848,  ex.  Upon  payment, 
^care  should  be  taken  to  get  possession  of  the  bill.  But  where  r^ec^-i 
bills  drawn  up  and  accepted  by  the  defendant,  and  payable  to  J.  ^  '' 
8.,  were  paid  by  J.  S.  to  his  bankers,  and  entered  to  his  credit ;  upon 
their  becoming  due,  and  being  dishonoured,  the  bankers  debited  the 
account  of  J.  S.  with  them,  and  J.  S.  continued  to  pay  in  large  sums  of 
money  afterwards  to  his  bankers,  for  three  years,  when  he  became  bank- 
rupt, and  his  bankers  proved  upon  his  estate,  without  mentioning  these 
bills  as  any  of  the  securities  in  their  hands :  in  fact,  the  amount  of  the 
bills  had  been  paid  by  the  defendant  in  about  two  months  after  they  be- 
came due,  but  the  bills,  being  then  in  the  hands  of  the  bankers,  were 
not  given  up,  and  they  remained  with  the  bankers,  until  and  after  the 
bankruptcy  of  J.  S. ;  the  court  held  that,  under  these  circumstances, 
the  bankers  could  not  afterwards  sue  the  defendant  on  these  bills.  Field 
y.  Carr,*  5  Bing.  13.  So  where  the  drawer  paid  part,  and  the  acceptor, 
upon  an  action  being  brought  against  him  by  the  holder,  paid  the  re- 
mainder into  court,  it  was  holden  that  the  plaintiff  had  no  right  to  re- 
cover any  further  sum  from  the  acceptor.    Bacon  v.  Searles,  1  H.  Bl« 
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88.  See  Ellis  v.  Galindad,  1  Doug.  250,  n.  So,  where  A.  drew  a 
bill  on  B.  in  favour  of  C,  and  upon  the  bill  becoming  due  and  being 
dishonoured,  A.  took  it  up,  and  afterwards  endorsed  it  to  D. :  it  was 
holden  that  D.  could  not  recover ;  the  negotiability  of  the  bill  was  de- 
stroyed by  A.  paying  it,  for  otherwise  C.  would  again  be  rendered  liable, 
upon  his  endorsement.  Beck  v.  Robley,  1  H.  Bl.  89,  n.  But  where, 
upon  payment  by  the  drawer  to  the  holder,  the  latter  struck  out  his  own 
and  all  intermediate  endorsements,  it  was  holden  that  the  drawer  might 
again  negotiate  the  bill,  and  his  endorsee  might  sue  the  acceptor.  Cal- 
low V.  Lawrence,  8  M.  &  S.  95 ;  Hubbard  v.  Jackson,'  4  Bing.  390. 
So,  where  a  bill  in  the  hands  of  an  endorsee  being  dishonoured,  the 
drawer  and  acceptor  paid  several  sums  upon  account,  and  then  J.  S.,  a 
stranger,  paid  the  balance,  and  the  holder  wrote  a  receipt  upon  the  bill 
in  general  terms  :  it  was  holden  that  the  receipt  was  not  conclusive  of 
the  payment  of  the  bill,  but  might  be  explained  by  parol  evidence ;  and 
upon  such  parol  evidence  it  appearing  that  J.  S.  paid  the  balance,  not 
on  account  of  the  drawer  or  acceptor,  but  for  the  purpose  of  acquiring 
an  interest  in  the  bill  as  purchaser,  it  was  holden  that  J.  S.  might 
negotiate  it,  and  his  endorsee  might  maintain  an  action  against  the  ac- 
ceptor, to  recover  the  balance  due  upon  the  bill  at  the  time  J.  S.  paid 
it,  and  interest  thereon.  Graves  v.  Key  et  al.,^  3  B.  &  Ad.  313.  And 
see  Burridge  v.  Manners,  3  Gamp.  194. 

Where  a  bill  being  over-due,  the  acceptor  gave  a  fresh  acceptance  to 
the  holder  for  the  same  amount,  which  he  paid  when  due ;  but  not  hav- 
ing paid  the  interest,  the  holder  commenced  an  action  against  him  upon 
the  first  bill,  which  had  not  been  given  up,  to  recover  it ;  and  the  court 
held  that  he  was  entitled  to  do  so.  Lumley  et  al.  v.  Musgrave,**  4  Bing. 
r*581  ^*  ^*  ^'  ^^  these  *and  the  like  cases,  it  will  be  found  at  least 
prudent  to  get  the  first  bill  delivered  up,  when  you  thus  substi- 
tute a  second  for  it.  Where  an  acceptor  pleaded  that  when  the  bill 
became  due  he  gave  the  drawer  another  bill  for  it,  and  he  had  then  no 
notice  that  the  first  bill  had  been  endorsed  to  the  plaintiff:  the  court  set 
aside  this  plea,  as  frivolous,  and  allowed  the  plaintiff  to  sign  judgment. 
Bradbury  et  al.  v.  Emans,  9  Law  J.  7,  ex.  So,  if  the  acceptor  give  a 
fresh  bill  to  the  drawer,  for  one  that  is  thus  due,  and  pay  the  second 
bill,  this  will  be  no  answer  to  an  action  upon  the  first  bill  by  one  who 
was  a  holder  of  it  for  value  before  the  second  bill  was  given.  Adams  v. 
Bingley,  1  Mees.  &  W.  192.  (*)  But  where,  in  an  action  by  endorsee 
against  acceptor,  the  defendant  pleaded  that  the  drawer  had  endorsed 
it  to  C.,  in  whose  hands  it  was  when  it  became  due,  and  that  C.,  being 
unable  to  obtain  payment  of  it,  returned  it  to  B. ;  that  whilst  it  was 
thus  in  the  hands  of  B.,  and  before  he  endorsed  it  to  the  plaintiff,  the 
defendant  delivered  to  B.  another  bill  drawn  by  the  same  party  upon 
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and  accepted  by  the  defendant  for  a  greater  amount,  which  B.  then  ac- 
cepted in  full  discharge  and  satisfaction  of  the  former  bill :  this  was 
holden,  on  demurrer,  to  be  a  good  answer  to  the  action.  Lewis  v.  Ljs- 
ter,  2  Cr.  M.  k  R.  704.(''')  The  plea,  in  this  latter  case,  went  on  to 
state  that  the  second  bill  was  endorsed  by  B.  to  A.,  and  that  when  it 
became  due  the  defendant  paid  the  amount  in  discharge  and  satisfaction, 
&;c. :  but  the  court  held  that  this  might  be  rejected  as  surplusage,  and 
that  the  former  part  of  the  plea  was  of  itself  a  sufficient  defence.    Id. 

PLEA,  RELEASE. 

The  plea  of  release  is  the  same  as  in  ordinary  cases  in  assumpsit.  See 
ante,  vol.  i.  p.  120.  A  release  by  the  drawer  to  the  acceptor,  whilst 
the  former  has  the  bill  in  his  hands,  cannot  be  pleaded  to  an  action  by 
his  endorsee  for  value  and  without  notice  of  the  release.  Dod  v.  Ed- 
wards,' 2  G.  &  P.  602.  And  on  the  other  hand,  a  release  to  the  drawer, 
even  to  a  drawer  for  whose  accommodation  the  bill  has  been  accepted, 
or  to  his  assignees  if  he  become  bankrupt,  will  not  discharge  the  acceptor. 
Harrison  v.  Courtauld,*  3  B.  &  Ad.  36. 

PLEA,  BILL   STOLEN   OR  LOST. 

Where  a  bill,  stolen  or  improperly  obtained,  comes  into  the  hands  of 
a  person,  for  value  and  without  notice,  in  the  ordinary  course  of  busi- 
ness, he  may  maintain  an  action  upon  it  against  the  acceptor,  or  any  of 
the  other  parties  to  it.  Peacock  v.  Rhodes,  2  Doug.  633 ;  Miller  v. 
Race,  Burr.  452 ;  Grant  v.  Vaughan,  Burr.  1516  ;  Lawson  v.  Weston, 
4  Esp.  56.  But  if  he  cannot  show  that  he  gave  a  valuable  consideration 
for  it,  he  cannot  maintain  the  action.  Paterson  v.  Hardacre,  4  Taunt. 
114.  So,  if  the  plaintiff,  when  he  took  it,  knew  it  to  have  been  stolen 
or  lost,  &c.,  or  *if  he  took  it  without  proper  caution,  this  will  be  r^e/rq-i 
a  good  defence  to  an  action  by  him  against  the  acceptor.  Where  ^ 
a  bill-broker's  clerk  discounted  a  bill  for  a  person,  whose  face  he  knew, 
but  whose  name  and  address  were  unknown  to  him,  this  was  holden  to 
be  a  taking  of  the  bill  without  sufficient  caution,  and  that  the  bill-broker 
could  not  recover  against  the  acceptor.  Gill  v.  Gubitt,'  3  B.  &  G.  466. 
So,  where  a  clerk  of  a  country  bank  changed  a  500Z.  Bank  of  England 
note,  of  which  a  man  had  previously  been  robbed,  for  a  stranger  of 
gentlemanly  appearance,  merely  asking  his  name,  but  not  knowing  him 
or  his  residence ;  the  jury,  thinking  that  the  clerk  had  not  used  due 
caution  in  taking  it,  gave  a  verdict  for  the  defendant ;  and  the  court 
held  that  they  had  done  rightly.  Snow  et  al.  v.  Peacock,"  3  Bing.  406. 
So,  where  the  plaintiff  was  robbed  of  his  pocket-book,  containing  a  bill 
of  exchange,  and  the  defendant  cashed  the  bill  for  a  stranger  who  was 
unknown  to  him ;  but  it  appeared  that,  although  the  plaintiff  stopped 
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payment  of  the  bill  at  the  acceptor's,  and  advertised  the  pocket-book,  yet 
he  never  advertised  the  note,  but  on  the  contrary,  he  said  that  the  con- 
tents of  the  book  were  of  no  use  but  to  the  owner :  in  trover  by  the 
plaintiff,  the  court  held  that  he  ought  not  to  recover;  to  entitle  bim  to 
maintain  the  action,  it  was  not  sufficient  that  the  defendant  took  the  bill 
without  due  caution,  but  the  plaintiff  must  show  that  he  gave  notice  of 
his  loss  as  extensively  as  possible,  Beckwith  v.  Corrall,"  4  Bing.  444. 
But  where  a  cheque  upon  a  banker,  dated  16th  November,  was  given  to 
the  defendant  in  payment  of  goods  on  the  22d,  by  a  person  whom  he  did 
not  before  know,  and  upon  its  being  presented  at  the  banker's,  it  was 
paid ;  the  person  to  whom  the  cheque  really  belonged  then  brought  an 
action  against  the  defendant,  as  for  money  had  and  received,  to  recover 
the  amount  of  it,  and  the  court  held  that  he  was  entitled  to  recover, 
without  proving  that  he  gave  any  notice  of  his  loss,  and  indeed  without 
evidence  of  the  loss  itself, — the  court  holding  that  the  fact  of  the  cheque 
being  dated  six  days  before,  and  tendered  by  a  stranger,  was  such  a  cir- 
cumstance of  suspicion,  that  a  person  taking  it,  under  such  circum- 
stances, was  bound  to  show  that  the  party  from  whom  he  took  it  had  a 
good  title  to  it.  Down  v.  Hailing,"  4  B.  &  C.  330.  And  see  Solomons 
V.  Bank  of  England,  13  East,  135,  n.,  ante,  p.  54.  The  question  in  such 
a  case  (and  it  is  a  question  entirely  for  the  jury),  is,  whether  the  cir- 
cumstances under  which  the  bill,  &c.,  was  received  were  such  as  ought 
to  have  excited  the  suspicions  of  a  prudent  man,  and  whether  the  party 
acted  with  reasonable  caution ;  and  where  in  an  action  against  a  person 
who  had  given  money  for  a  cheque  five  days  after  its  date,  with  the 
words ''and  Go."  across  it,  but  under  circumstances  from  which  he 
might  reasonably  infer  that  the  party  came  honestly  by  it,  and  the 
question  as  above  mentioned  being  left  to  the  jury,  they  found  for  the 
defendant :  the  court  held,  that  as  the  question  left  to  the  jury  was  the 

r*«m  "S'^*  ^^®»  *^^  ^^®y  could  not  say  that  the  *jury  had  come  to  the 
^  -'  wrong  conclusion,  the  plaintiff  was  not  entitled  to  a  new  trial. 
Rothschild  v.  Corney,**  9  B.  &  C.  888.  So,  where  a  person  receives  a 
bill  after  he  has  had  notice  that  it  was  stolen  or  lost,  the  owner  may 
maintain  trover  against  him  for  it,  Lovell  v.  Martin,  4  Taunt.  799,  or 
the  acceptor  may  set  this  up  as  a  defence  in  an  action  against  him.  So, 
if  two  traders,  at  distant  places,  be  in  the  habit  of  remitting  to  each 
other  bills  taken  by  the  one,  and  payable  in  the  place  where  the  other 
resides,  to  take  advantage  of  the  exchange,  and  they  divide  the  profits 
between  them, — ^if  one  take  a  stolen  bill  or  note,  and  remit  it  to  the 
other,  and  the  latter  sue  upon  it,  he  must  give  the  same  evidence  of  its 
having  been  taken  for  value,  and  with  proper  caution,  as  the  party  re- 
mitting it  must  have  given  if  he  had  brought  the  action.  Bayley,  472 ; 
De  la  Ohaumette  v.  Bank  of  England,^'  9  B.  &  C.  208. 
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Where  an  action  is  thus  brought  against  the  acceptor  of  a  bill  which 
has  been  lost  or  stolen,  or  obtained  by  fraud,  the  onus  of  proof  is  upon 
the  plaintiff  to  show  that  he  came  honestly  by  it.  Per  Cur.  in  Mills  y. 
Barber,  1  Mees.  &;  W.  425.  (*)  It  seems,  therefore,  that  the  defendant 
need  plead  only  the  larceny  or  loss,  &c. ;  and  that  the  plaintiff  must 
then,  in  his  replication,  show  that  he  gave  a  valuable  consideration  for 
it,  without  notice,  that  he  acted  with  reasonable  caution  in  taking  it,  and 
receiyed  it  under  circumstances  not  calculated  to  excite  suspicion. 

OTHER  PLEAS. 

Where  the  holder  of  a  bill  makes  the  acceptor  his  executor,  and  dies ; 
upon  the  executor  proving  the  will,  the  bill  is  discharged ;  so  that  if  he 
were  even  to  endorse  the  bill  afterwards  as  executor,  or  to  join  with  the 
other  executors  in  endorsing  it,  it  would  give  no  title  to  his  endorsee  to 
sue  upon  it.    Freakley  v.  Fox,"  9  B.  &  C.  180. 

Where  a  plea  stated  that  the  bill,  which  was  payable  to  A.  or  order, 
was  by  him  endorsed  in  blank,  and  delivered  to  B.  as  agent  of  C,  and 
with  directions  to  deliver  the  same  to  0.  on  A.'s  account,  and  that  B. 
received  it  for  such  purpose,  but  notwithstanding  detained  it  in  breach 
of  his  duty,  and  in  fraud  of  C,  who  claimed  the  bill,  and  that  0.  dis- 
sented from  the  present  action,  and  required  the  defendant  to  pay  him 
the  amount  of  it :  this  plea  was  holden  good  after  verdict ;  but  the  court 
said  that  it  would  have  been  bad  on  special  demurrer,  as  it  did  not  con- 
fess a  delivery  of  the  bill  to  the  plaintiff  as  endorsee.  Adams  v.  Jones,^ 
12  Ad.  &  El.  455 ;   and  see  Adams  v.  Oake8,P  6  Gar.  &  P.  70. 

But  it  will,  be  no  plea  to  say,  that  the  bill  was  not  in  the  possession 
of  the  plaintiff,  at  the  time  of  the  commencement  of  the  action ;  see 
Burden  v.  Halton,*^  4  Bing.  454 ;  or  that  the  plaintiff  has  endorsed  it  to 
another  person  for  value;  see  Buzzard  v.  Flecknoe,'  1  Stark,  r^e/^i-i 
333 ;  Basan  v.  Arnold,  6  Mees.  &  W.  559  ;(*)  Schild  v.  *Kilpin,  ^  ^^J 
10  Law  J.  422,  ex. ;  8  Mees.  &  W.  653  ;{*)  or  that  it  was  endorsed  by 
the  payee  or  any  subsequent  endorsee,  before  the  bill  was  in  fact 
drawn,  or  filled  up  with  the  sum  or  date  ;  see  Bussel  v.  Langstaff,  Doug. 
514 ;  or  that  the  payee,  who  had  endorsed  the  bill,  died  before  the  day 
on  which  the  bill  bore  date.  See  Usher  v.  Dauncey,  4  Camp.  97 ; 
Passmore  v.  North,  13  East,  517.  So,  no  delay  in  the  holder,  in  pre- 
senting the  bill  for  payment,  can  be  set  up  as  a  defence,  in  an  action 
against  the  acceptor.     Anderson  v.  Cleveland,  13  East,  480,  n. 

Declarations  bt  the  holder,  etc.,  when  evidbnoe. — ^Where  a 
bill  is  transferred,  with  or  without  endorsement,  after  it  has  become  due, 
anything  said  respecting  it  by  the  party  in  whose  hands  it  was  when  it 
became  due,  may  be  given  in  evidence,  in  defence  of  an  action  at  the 
suit  of  a  subsequent  endorser.    Anon.  Bayley,  480,  n.     So,  if  it  has 
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been  transferred  to  the  plaintiff  without  consideration^  declarations  by 
the  party  who  transferred  it  to  him,  may  be  given  in  evidence  against 
him.  Wilstead  v.  Levy,  1  Moody  &  R.  138.  So,  if  the  declarations 
of  the  drawer  are  admissible  to  show  that  the  bill  was  obtained  by  fraud, 
if  it  be  shown  that  the  plaintiff  was  privy  to  the  fraud.  Peckham  v. 
Potter,'  1  Car.  &  P.  232  ;  and  see  Coster  v.  Symons,  Id.  148.  But 
where,  in  an  action  by  the  endorsee  of  a  promissory  note  against  the 
maker,  the  defendant  sought  to  give  in  evidence  the  declarations  of  the 
payee  (not  uttered  at  the  time  of  the  making  of  the  note),  that  it  was 
given  for  money  lost  at  play,  the  court  held  that  they  could  not  be  re- 
ceived, without  previously  showing  that  the  plaintiff  was  identified  in 
interest  with  the  payee,  by  having  taken  the  note  from  him  without  con- 
sideration, or  after  it  was  due.  Beauchamp  v.  Parry,'  1  B.  &  Ad.  89. 
So,  in  an  action  by  endorsee  against  acceptor,  the  declarations  of  the 
drawer,  before  endorsement  by  him  and  before  the  bill  was  due,  that  the 
acceptor  had  received  no  value  for  his  acceptance,  were  holden  not  to 
be  admissible  in  evidence,  where  the  drawer  was  alive  at  the  time  of  the 
trial,  and  he  might  have  been  called  as  a  witness.  Hedger  v.  Horton,'' 
8  Car.  &  P.  179  ;  and  see  Smith  v.  De  Wruitz,^  By.  &  M.  212.  So, 
it  was  holden  that  the  right  of  an  innocent  endorsee  for  value,  to  re- 
cover upon  a  note  payable  to  J.  S.,  ^^  or  order,  with  interest,  on  demand," 
could  not  be  impeached,  by  evidence  of  declarations  by  the  payee, 
whilst  the  note  was  in  his  hands,  that  it  was  given  to  him  by  the  maker 
without  consideration ;  and  that  such  a  note  cannot  be  deemed  over-due, 
without  proof  of  actual  presentment  and  dishonour.  Barough  v.  White,^ 
4  B.  &  C.  325 ;  and  see  Shaw  v.  Broom,  4  D.  &  B.  730.  And  even 
where  a  bill  is  transferred  after  it  is  due,  entries  relating  to  it  in  the 
books  of  the  person  who  was  holder  of  it  when  it  became  due,  cannot  be 
received  in  evidence,  without  proving  that  the  entries  were  made  at  or 
before  the  time  of  his  passing  the  bill ;  for  they  might  have  been  made 
r*R21  ^^^^^^^^^^9  ^  which  case  they  clearly  would  not  be  evidence. 
''  -^  CoUenridge  v.  *Farquharson,*  1  Stark.  259.  But  the  plaintiff's 
own  declarations  are  in  all  cases  evidence,  even  although  made  before 

he  became  the  holder  of  the  bill.     Williams  v. ,  5  Man.  &;  By. 

121. 


SECTION    IV. 
ACTION  BY  PAYEE  AGAINST  DRAWER,  FOR  NON-PAYMENT. 

PSGLABATION    ON  A    BILL  AVTBB  8I0HT. 

CommencementyOs anUj^.  2."]    Whereas    exchange  in  writing,   and  directed  the 
the  defendant,  on— ^,  made  his  bill  of    same  to  J.  K.,  and  thereby  required  the 
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said  J.  K.  to  pay  to  theplaintiflf — I sented  to  him  on  the  day  when  it  became 

days  [weeks  or  months]  after  the  sight  due ;  of  all  which  the  defendant  then  had 

theieof,  and  then  delivered  the  same  to  dae  notice  [and  then  promised  the  plain- 

the  said  plaintiff,  and  the  said  J.  K.  then  tiiT  to  pay  the  same^  but  did  not  pay  the 

saw  and  accepted  the  same,  and  the  said  same] .    Add  a  count  on  an  account  stated 

period  elapsed  before  the  commencement  cu  ante,  p.  2,  and  breach: — ^To  the  plain- 

of  this  suit;  yet  the  said  J.  K.  did  not  pay  tifPs  damage  of — /.;  and  therefore  he 

the  said  bill,  although  the  same  was  pre-  brings  suit,  &c. 

DBCLABATIOir    ON    A   BILL   APTBB    DATK. 

Commencement,  as  ante,  p.  2.]     Where-  but  the  said  J.  K.  did  not  pay  the  said 

as  the  defendant,  on ,  made  his  bill  bill  although  the  same  was  presented  to 

of  exchange  in  writing,  and  directed  the  him  on  the  day  when  it  became  due ;  of 
same  to  J.  K.,  and  thereby  required  the  all  which  the  defendant  then  had  due  no- 
said  J.  K.  to  pay  to  the  plaintiff — /.— ^  tice  [and  then  promised  the  plaintiff  to 
days  [weeks  or  months]  after  the  date  pay  tlie  same].  Add  a  count  on  an  ac- 
theieof,  which  period  had  elapsed  before  count  stated,  as  ante,  p.  2  : — ^To  the  plain- 
the  commencement  of  this  suit,  and  then  tiff's  damage  of—-/.,  and  therefore  he 
delivered  the  same  to  the  said  plaintiff;  brings  suit,  &c. 

See  as  to  this  declaration  generally,  ante,  p.  2,  3 ;  and  as  to  the  form 
in  debt,  see  ante,  p.  3.  The  above  form  is  given  by  R.  G.  T.  1  W.  4. 
If  the  bill  be  drawn  payable  at  a  particular  place,  as  "  Pay  to  the  order 
of  0.  D.  in  London,"  or  the  like,  that  must  be  stated.  Roche  v.  Camp- 
bell, 3  Camp.  247.  It  may  be  remarked  that  no  acceptance  of  the  bill 
is  alleged  in  these  declarations ;  nor  is  it  necessary ;  nor  was  it  ever 
necessary  in  an  action  against  the  drawer  for  non-payment ;  but  if  stated 
the  acceptance  may  be  traversed,  and  the  plaintiff  will  have  to  prove  it. 
Jones  V.  Morgan,  2  Camp.  174.  A  promise  by  the  drawer  to  pay,  after 
the  bill  becomes  due,  however,  will  be  a  sufficient  admission  of  the  ac- 
ceptance, as  well  as  of  the  handwriting  of  the  defendant,  &c.  Id.  If  no- 
tice of  non-payment  be  not  necessary,  then  instead  of  the  averment  of 
notice  in  the  above  forms,  an  excuse  for  notice  should  be  stated,  suffi- 
cient to  bring  the  case  within  the  principle  of  those  authorities  herein- 
after mentioned,  '^'which  show  in  what  cases  notice  need  not  be  r^tcgQ-i 
averred  or  proved.     See  Fitzgerald,  9  Law  J.  41,  cp. 

If  the  bill  be  drawn  by  a  clerk  or  agent,  on  account  of  his  principal, 
he  should  take  care  to  use  special  words  to  show  the  agency,  otherwise 
lie  will  be  personally  liable,  even  to  the  principal  himself,  Lefevre  v. 
liloyd,^  5  Taunt.  749,  or  to  the  payee,  although  he  knew  that  he  drew 
it  merely  as  agent  or  clerk.  Leadbitter  v.  Farrow,  5  M.  &  S.  345. 
Sat  if  drawn  per  procuration  of  the  principal,  it  may  be  declared  upon, 
either  as  drawn  by  the  principal,  or  it  may  be  alleged  that  the  principal, 
by  E.  F.  his  agent,  drew  the  bill. 

As  to  the  Common  Counts :  the  bill  is  evidence  of  an  account  stated 
betireen  the  payee  and  drawer.  It  is  also  prim&  facie  evidence  of  money 
lent.    Bayley,  867. 
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PLEA,   TBAVER8B   OF  THE  DRAWING. 

Commencement  J  as  ante^  p.  4] ,  says  that  declaration,  the  defendant  says  that  he 

he  did  not  make  the  said  bill  in  the  said  did  not  promise  [or  in  detft^  that  he  nerer 

[first  count]  mentioned,  in  manner  and  was  indebted  to  the  plaintiff]  in  manner 

form  as  the  plaintiff  in  the  said  [first  and  form  as  the  said  plaintiff  in  the  said 

count]  has  above  in  that  behalf  alleged;  last  count  has  above  diereof  complained 

and  of  this  he,  the  defendant,  puts  him-  against  him;  and  of  this  he  puts  himself 

self  upon  the  country,  &c.  upon  the  countiy,  &c. 

And  as  to  the  last  count  in  the  said 

See  as  to  this  plea,  R.  G.  H.  4  W.  4,  r.  2,  ante,  p.  4. 

SYIDXHOl  rOE  PLAIHTirV. 

As  to  the  evidence  under  the  account  stated,  see  ante,  p.  5. 

In  proof  of  the  drawing  of  the  bill,  produce  the  bill ;  see  ante,  p.  5 ; 
and  prove  the  handwriting  of  the  drawer  to  it,  in  the  manner  directed 
ante,  p.  8.     Or  if  the  signature  of  the  drawer  be  attested,  you  must 
prove  it  by  the  attesting  witness,  if  that  be  practicable,  and  if  not,  then 
by  proof  of  the  handwriting  of  the  attesting  witness,  in  the  same  manner 
as  deeds  are  ordinarily  proved.     Where  the  bill  is  drawn  by  an  agent, 
if  it  be  drawn  in  his  own  name,  without  mention  of  the  agency,  the 
action  must  be  against  him.     Sowerby  v.  Butcher,  2  Or.  &  M.  378  ;(*) 
Leadbitter  v.  Farrow,  6  IVI.  &  S.  845 ;  Lefevre  v.  Lloyd,^  5  Taunt.  749, 
for  no  action  on  the  bill  will  in  such  a  case  lie  against  his  principal  as 
drawer ;  Decuarrey  v.  Gill,*  Moody  &  M.  450 ;  but  if  it  be  drawn  by 
procuration,  then  besides  his   handwriting,  you  must  also  prove  his 
authority  to  draw,  see  Attwood  v.  Munnings,*  7  B.  &  C.  278,  either  ex- 
pressly by  the  agent  himself  (who  is  now  a  competent  witness  without 
a  release,  see  6  &  7  Vict.  c.  85),  or  otherwise,  or  impliedly,  by  proving 
that  the  defendant  knew  of  it,  or  consented  to  or  permitted  it.     Smith 
V.  Strange,  Peake  Add.  Ca.  116 ;  Custus  v.  Barrs,  Id.  116.     But  it  has 
been  holden  that  the  bailiff  of  a  large  farm,  through  whose  hands  all 
payments  *and  receipts  took  place,  had  not  thereby  any  implied 
L      -*   authority  to  pledge  the  credit  of  his  employer,  by  drawing  or  en- 
dorsing his  bills  in  his  name  by  procuration ;  in  the  absence  of  direct 
evidence,  the  nature  of  his  employment  did  not  furnish  any  evidence  of 
such  authority,  nor  could  such  authority  be  inferred  upon  any  other 
than  clear  and  distinct  evidence  of  assent  or  acquiescence ;  it  should  be 
shown  that  the  principal  knew,  or  had  the  means  of  knowing,  of  the 
acts  done  in  his  name.     Davidson  v.  Stanley,**  2  Man.  &  Gr.  721.     It 
may  be  necessary  to  mention,  that  where  a  bill  is  thus  drawn  per  pro- 
curation, no  action  will  lie  upon  it  against  the  clerk  or  agent  who  draws 
it  without  proof  that  he  had  no  authority  to  do  so,  or  that  he  has  not 
acted  bona  fide.    Wilson  et  al.  v.  Barthrop,  2  M.  &  W.  868.(*) 
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If  the  bill  be  drawn  in  the  name  of  a  firm,  besides  the  handwriting, 
yon  will  have  to  prove  the  names  of  the  persons  constituting  the  firm, 
SO  as  to  show  that  they  correspond  with  the  names  of  the  defendants  on 
the  record.  And  if  the  trade  of  the  partnership  be  not  of  such  a  nature 
as  necessarily  to  require  the  drawing  of  bills,  you  will  have  to  prove  the 
authority  of  the  partner  who  drew  it,  in  the  same  manner  as  you  would 
in  the  case  of  drawing  by  an  agent  per  procuration.  The  rule  is  the 
same  as  in  the  case  of  an  acceptance  by  partners.  See  ante,  p.  10. 
Also  to  bind  the  firm,  it  must  appear  to  be  signed  in  the  usual  style  of 
the  firm,  and  no  other.  See  Faith  v.  Bichmond  et  al.,  9  Law  J.  97, 
qb.,  11  Ad.  &  El.  839.''  But  where  the  action  is  brought  by  partners, 
it  is  not  necessary  to  prove  that  they  are  so,  Ord  v.  Portal,  3  Camp. 
839 ;  Rordasnz  v.  Leach,''  1  Stark.  446 ;  see  Machell  et  al.  v.  Kin- 
near,''  1  Stark.  449,  unless  it  have  been  endorsed  specially  to  them  by 
the  style  of  their  firm. 

Proof  of  a  promise  by  the  drawer,  to  pay,  however,  will  dispense  with 
all  other  proof  under  this  issue.  Jones  v.  Morgan,  2  Camp.  474 ;  Lun- 
die  V.  Robertson,  7  East,  231. 

BVIDBHCS  70B  THX  DBFINDAITT. 

Under  this  traverse  of  the  drawing  of  the  bill,  the  defendant  may 
prove  that  the  signature  is  a  forgery ;  see  ante,  p.  14 ;  or  he  may  ob- 
ject that  there  is  a  variance  between  the  bill  set  out  and  that  produced ; 
see  ante,  p.  15 ;  or  he  may  prove  that  the  bill  has  been  altered  in  some 
material  part,  since  he  drew  it,  without  his  consent,  ante,  p.  15.  Outh- 
waite  V.  Luntley,  4  Camp.  179 ;  Paton  v.  Winter,  1  Taunt.  420,  or 
altered,  with  or  without  his  consent,  after  being  negotiated,  so  as  to 
require  a  fresh  stamp  ;  ante,  p.  16 ;  or  he  may  object  that  it  is  drawn 
upon  a  wrong  stamp ;  ante,  p.  17-22 ;  or  that  it  is  not  in  law  a  bill  of 
exchange ;  ante,  p.  22 ;  or  that  it  was  drawn  by  an  agent  or  partner, 
without  authority.     Ante,  p.  24. 

♦plea,  traverse  of  the  presentment.  [*65] 

Commencement,  as  ante,  p.  4],  says,  that  the  said  [first  count]  has  above  in  that 
the  bill  in  the  said  [first  count]  mention-  behalf  alleged :  and  of  this  he  the  de- 
ed, was  not  presented  to  the  said  J.  K.,  fendant  puts  himself  upon  the  country, 
in  manner  and  form  as  the  plaintiff  in  &c. 

BYIDINOB  rOB  PLAIHTOT. 

If  the  presentment  be  traversed,  the  plaintiff  must  prove  it  in  all  cases, 
except  when  the  defendant  has  impliedly  admitted  it,  or  waived  the 
proof  of  it,  by  promising  to  pay  the  bill.  Croxen  v.  Warthen,  5  Mees. 
&  W.  5  ;(*)  Hopley  v.  Dufrense,  15  East,  275. 

The  bill  must  be  presented  on  the  day  on  which  it  is  due,  if  the  holder 
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would  preserve  his  remedy  against  the  drawer  or  endorsers.  See  Cocks 
y.  Masterman,*  9  B.  &  C.  902.  And  a  bill  is  said  to  be  due  on  the  third 
day  after  1;^e  expiration  of  the  time  specified  in  it  for  payment,  the  three 
extra  days  being  called  days  of  grace.  Thus,  a  bill  drawn  at  two 
months  after  date,  is  due  in  two  calendar  months  and  three  days  after 
the  date  of  the  bill,  the  day  of  the  date  not  included ;  and  a  bill  at  two 
months  after  sight,  in  two  calendar  months  and  three  days  after  the 
date  of  the  acceptance,  the  day  of  the  acceptance  not  included.  Bat  if 
the  third  day  of  grace  fall  on  a  Sunday  or  on  Christmas  day,  then  by 
the  custom  of  merchants,  the  bill  is  due  on  the  day  immediately  pre- 
ceding; and  the  same  where  the  third  day  happens  to  fall  on  Good 
Friday,  stat.  89  &  40  Q.  3,  c.  42,  or  on  a  day  appointed  by  proclama- 
tion as  a  day  of  solemn  fast  or  day  of  thanksgiving ;  7  &  8  G.  4,  c.  15, 
B.  2 ;  and  such  bill  or  note  may  be  noted  or  protested  for  non  payment 
on  such  previous  day;  Id.;  and  Good  Friday,  Christmas  Day,  and 
every  such  fast  day  or  day  of  thanksgiving,  shall,  for  all  other  purposes 
as  respects  bills  of  exchange  or  promissory  notes,  be  treated  and  con- 
sidered as  Sunday.     Id.  s.  3. 

A  bill  at  sight,  is  also  entitled  to  the  three  days'  grace,  per  Buller,  J., 
in  d* Anson  v.  Thomas,  Bayley,  98,  n.  Doug.  121,  and  becomes  due  on 
the  third  day  after  it  is  presented  for  acceptance. 

A  bill  payable  on  demand,  however,  is  not  entitled  to  three  days  of 
grace,  but  it  is  payable  immediately,  and  must  be  paid  on  the  same  day 
on  which  it  is  presented.  What  may  be  deemed  laches  in  not  presenting 
the  bill,  is  not  defined  with  any  great  degree  of  certainty.  It  is  not 
necessary  to  present  it  on  the  very  day  the  holder  receives  it ;  but  it 
must  be  presented  within  a  reasonable  time,  otherwise  the  holder  will  be 
deemed  guilty  of  laches,  and  the  drawer  and  previous  endorser  will  be 
relieved  of  their  responsibility.  If  given  in  payment,  and  payable  in 
the  place  where  it  is  given,  the  party  should  present  it  the  next  morn- 
ing ;  or  if  payable  elsewhere,  he  should  send  it  to  be  presented  by  the 
next  post.  Bayley,  237,  238  ;  Ward  v.  Evans,  Ld.  Raym.  928  ;  Wil- 
liams V.  Smith,  2  B.  &  A.  496  ;  Moor  v.  Warren,  Str.  415 ;  Fletcher 
V.  Sandys,  Id.  1248,  and  see  Turner  et  al.  v.  Mead,  Id.  416 ; 
L  J  *Hoar  V.  Da  Costa,  Id.  910 ;  Manwaring  v.  Harrison,  Id.  608  ; 
East  India  Co.  v.  Chitty,  Id.  1175 ;  Rogers  v.  Langford,  1  Cr.  &  M. 

637.(*) 

Where  a  bill  is  accepted  for  honour,  it  must  be  presented  to  the  drawee 
for  payment  on  the  day  it  becomes  due,  that  is  to  say,  on  the  third  day 
of  grace,  Hoare  v.  Cazenove,  16  East,  391,  and  also  to  the  acceptor  for 
honour ;  and  the  presentment  to  the  drawee  must  be  averred  in  the  de- 
claration. Williams  v.  Germaine,'  7  B.  &  C.  468.  But  where  the  de- 
fendant accepted  for  the  honour  of  the  drawer,  ^^  if  regularly  protested 
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and  refused  when  due,"  it  was  holden  necessary  not  only  to  present  the 
bill  to  the  drawee,  but  to  protest  it  also,  before  the  acceptor  could  be 
called  upon  for  payment ;  but  a  protest  in  Liverpool,  where  the  drawer 
lived,  the  acceptor  residing  in  London,  was  holden  sufficient.  Mitchell 
et  aL  V.  Baring  et  al.,^  10  B.  &  G.  4.  It  is  not  necessary  to  present  it  for 
payment  to  the  acceptor  for  honour,  until  the  day  after  it  is  due,  or  if 
that  day  be  Sunday,  Christmas  Day,  Good  Friday,  or  day  appointed  by 
proclamation  for  a  solemn  fast  or  day  of  thanksgiving,  then  not  until 
the  next  day  after.     6  &  T  W.  3,  c.  58,  1,  2. 

If  the  presentment  is  to  be  at  a  banker's,  it  should  be  made  within 
banking  hours,  otherwise  it  will  be  bad ;  Parker  v.  Gordon,  7  East,  385; 
Elford  V.  Teed,  1  M.  &  S.  28 ;  Jameson  v.  Swinton,  2  Taunt.  224 :  un- 
less the  banker  or  some  person  for  him  be  there  at  the  time.  Garnett 
V.  Woodcock,  6  M.  &  S.  44.  But  in  other  cases,  it  is  required  merely  to 
be  made  at  a  seasonable  hour ;  and  eight  o'clock  in  the  evening  has  been 
deemed  a  seasonable  time  in  this  reispect.  Barclay  v.  Bailey,  2  Camp. 
527 ;  Morgan  v.  Davison,**  1  Stark.  114 ;  Triggs  v.  Newnham,*  10  Moore, 
249 ;  WUkins  v.  Jadis,''  2  B.  &  Ad.  188. 

If  the  bill  be  accepted  payable  at  a  banker's  or  other  particular  place, 
without  further  expression,  although  it  is  usual  in  such  a  case,  and  suffi- 
cient in  law  to  present  the  bill  there.  Hardy  v.  Woodroffe,'  2  Stark. 
319 ;  De  Bergareche  v.  Pillin,""  3  Bing.  476 ;  Saunderson  et  al,  v.  Judge, 
2  H.  Bl.  509,  or  at  the  clearing  house,  Reynolds  v.  Chittle,  2  Camp. 
596 ;  Robson  v.  Bennett,  2  Taunt.  388,  it  is  not  necessary  to  do  so,  but 
it  may  be  presented  at  the  acceptor's  residence  or  place  of  business. 
See  ¥ayle  v.  Bird,"  6  B.  &  C.  531;  Selby  v.  Eden,"  3  Bing.  611; 
Skelton  v.  Halstead,  11  Law  J.  381,  qb. ;  Williams  v.  Waring,®  10  B. 
&  C.  2 ;  Wild  v.  Rennards,  1  Camp.  425,  n. ;  Price  v.  Mitchell,  4  Camp. 
200.  But  if  it  be  accepted  payable  at  such  place  ''  only,  and  not  other- 
wise or  elsewhere,"  it  must  be  presented  at  the  banker's  or  place  men- , 
tioned.  See  1  &  2  G.  4,  c.  78,  s.  1,  ante,  p.  11.  Where  the  present- 
ment is  at  the  banker's,  however,  it  is  necessary,  it  seems,  to  prove  also 
the  acceptance,  although  not  traversed,  because  otherwise  it  would  not 
appear  that  it  was  presented  at  the  proper  place ;  Smith  v.  Bellamy,^  2 
Stark.  223 ;  Sedgwick  v.  Jager,P  5  Car.  &  P.  199 ;  but  this  evidence 
will  be  dispensed  with,  by  proof  that  the  acceptance  was  on  the  bill 
when  the  defendant  ^passed  it.  Id.  If  however  the  bill  be  drawn  r^r^tj-, 
payable  at  a  particular  place,  as  "  Pay  to  my  order  in  London,"  L  J 
or  the  like,  this  must  be  stated  in  the  declaration ;  and  if  by  the  ac- 
ceptance it  be  made  payable  at  a  banker's  or  other  place  in  LondoUi 
a  presentment  there  must  be  alleged  and  proved.  Gibb  v.  Mather  et 
al.,  2  Cr.  &  J.  254.('*')     If  it  be  payable  at  one  or  other  of  two  places, 
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in  the  alternative,  the  holder  may  present  it  at  either.     Beaching  y. 
Gower,«i  Holt,  313. 

The  mode  of  presenting  a  hill  for  payment,  is  hj  taking  it  to  the  ac- 
ceptor's address,  or  to  the  place  where  it  is  made  payable,  as  above 
directed,  and  by  demanding  payment  of  it  from  the  acceptor,  or  from 
any  clerk,  servant  or  other  person  there.  The  bill  however  is  not 
to  be  left,  unless  paid.  See  Hayward  v.  Bank  of  England,  Str.  550. 
If  the  bill  be  presented  at  the  house  or  place  of  business  of  the  acceptor, 
as  designated  by  the  acceptance,  and  the  house  be  shut  up,  and  no 
person  be  there  to  answer  for  the  acceptor,  this  will  be  deemed  a  good 
presentment,  and  sufficient  to  support  an  averment  in  the  declaration 
of  a  presentment  to  the  acceptor.  Hine  v.  Alleley  et  al.,'  4  B.  &  Ad. 
624.  Or  if  upon  application  at  the  house,  the  persons  there  state  that 
the  acceptor  had  lived  there,  but  had  quitted  the  house,  and  thereupon 
the  usual  notice  be  left,  this  is  sufficient  to  support  an  allegation  of  a 
presentment  to  the  acceptor.  Buckstone  v.  Jones,  9  Law  J.  257,  cp. 
1  Man.  &  Gr.  88.' 

The  holder  of  the  bill  is  excused  from  making  a  presentment  of  the 
bill  on  the  day  it  became  due,  if  the  drawer  had  no  effects  in  the  hands 
of  the  drawee  at  the  time  of  the  drawing  of  the  bill,  and  at  the  time  of 
its  maturity,  and  had  no  ground  for  expecting  that  it  would  be  paid. 
Terry  et  al.  v.  Parker,*  6  Ad.  &  El.  502.  But  merely  the  acceptor's 
saying  so,  will  be  no  proof  of  this.  Prideaux  v.  Collier,"  2  Stark.  57. 
So  where  a  bill,  payable  abroad,  could  not  be  presented  when  due,  on 
account  of  the  political  state  of  the  country,  its  being  presented  afterwards 
with  due  diligence,  as  soon  as  it  could  safely  be  done,  was  holden  suffi- 
cient to  bind  the  preceding  parties.  Patience  v.  Townley,  2  Smith,  223. 
In  these  cases  of  excuse  for  presentment  out  of  time,  the  excuse  ought 
to  be  alleged  in  the  declaration. 

PLEA,   TRAYBRSB   OF  NOTICE   OF  DISHONOUR. 

Commencement^  as  ante,  p.  4],  says  that  plaintiff  in  the  said  [first  count]  above  in 

he  bad  not  due  notice  of  the  non-payment  that  behalf  alleged ;  and  of  this  he,  the 

of  the  said  bill  in  the  said  [first  count]  defendant,  puts  himself  upon  the  coun- 

mentioned,  in  manner  and  form  as  the  try,  &c. 

See  as  to  this  plea,  R.  G.  H.  4  W.  4,  r.  2,  ante,  p.  4.  Where  the 
plea  was,  that  the  defendant  had  not  notice  from  the  plaintiff,  and  it  was 
proved  that  the  plaintiff  gave  notice  to  his  endorser,  and  the  endorser 
gave  notice  to  the  defendant,  this  was  holden  sufiBcient  to  maintain  the 
issue.  Newen  v.  Gill,*  8  Car.  &  P.  3B7.  *Where  the  holder 
^  ^  gave  due  notice  of  dishonour,  but  intimated  that  he  believed  a 
friend  of  the  acceptor  would  advance  the  money  in  a  few  days,  and  that 
he.would  therefore  hold  the  bill  until  the  end  of  the  week,  without  put- 
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ting  the  parties  to  more  expense :  the  court  held  that  it  was  no  answer 
to  say,  that  a  second  notice  had  not  been  given  at  the  end  of  the  week, 
of  the  bill  not  being  paid.  Foster  v.  Jurdison,  16  East,  105.  Where 
to  an  action  npon  a  bill  of  exchange  by  endorsee  against  endorser,  with 
a  count  for  goods  sold,  the  defendant  pleaded  to  the  count  on  the  bill, 
that  there  was  no  notice  of  dishonour,  and  to  the  count  for  goods  sold 
non  assumpsit,  except  as  to  51.  17«.,  and  as  to  that  sum  payment  into 
court ;  and  in  the  bill  of  particulars,  credit  was  given  for  the  bill  in  the 
first  count,  and  the  defendant  was  also  debited  with  it  as  having  been 
returned  dishonoured ;  the  plaintiff  having  failed  to  prove  notice  of  dis- 
honour, but  having  proved  goods  sold  to  the  amount  of  58L  3«.,  it  was 
holden  that  the  defendant  could  not,  under  non  assumpsit,  prove  that 
no  notice  of  dishonour  had  been  given.  Green  v.  Smithies,^  1  Ad.  & 
El.  N.  C.  796. 

BTXDXlfCB   FOB  PLAINTITT. 

To  prove  notice  of  dishonour,  if  it  have  been  in  writing,  the  plaintiff 
must  prove  the  notice,  and  that  it  was  sent  by  post,  or  delivered.  If 
there  have  been  duplicate  notices,  one  sent,  the  other  retained,  proof 
that  one  duplicate  was  sent  may  be  given,  without  giving  notice  to  pro- 
duce it.  Roberts  v.  Bradshaw,^  1  Stark.  28  ;  Kine  v.  Beaumont,^  8  Br. 
&  B.  288.  Even  secondary  evidence  may  be  given  of  the  notice  sent, 
without  giving  notice  to  produce  it ;  for  it  is  not  necessary  to  give  a 
notice  to  produce  a  notice.  Roberts  v.  Bradshaw,  supra ;  Swain  et  al. 
y.  Lewis,  2  Cr.  M.  &  R.  261.('*')  Evidence  must  then  be  given  that 
such  notice,  properly  directed  (vide  post),  was  put  in  the  post,  or  deli- 
vered at  the  defendant's  residence  or  place  of  business.  Where  it  was 
proved  that  the  letter  was  put  in  the  post,  although  it  did  not  appear 
that  the  letter  ever  reached  the  party,  it  was  holden  sufficient.  Saun- 
derson  v.  Judge,  Bayley,  278 ;  Kuth  v.  Weston,  2  Esp.  54 ;  Scott  v. 
Lifford,  9  East,  347 ;  and  see  Bell  v.  Frankis,  11  Law  J.  300,  cp.  Vide 
post.  And  where  the  evidence  was,  that  the  holder  wrote  and  sent  a 
letter  to  the  defendant  (an  attorney),  which  was  put  into  the  letter  box 
at  the  defendant's  offijce,  the  office  being  closed,  but  the  contents  of 
which  letter  were  not  in  evidence ;  that  after  the  delivery  of  the  letter, 
the  defendant  called  on  the  plaintiff's  attorney,  and  in  answer  to  an 
application  for  the  amount,  said  that  the  bill  had  not  been  presented  in 
due  time,  but  made  no  objection  for  want  of  due  notice ;  and  that  before 
the  trial,  notice  to  produce  the  said  letter,  ^^  containing  a  notice  of  dis- 
honour and  non-payment  of  the  bill  of  exchange,  on  which  this  action 
is  brought,  drawn  by,"  &c.,  describing  the  bill,  was  given,  but  the  letter 
was  not  produced ;  the  court  held  that,  taking  these  facts  '^'alto-  r^f*Q^ 
gether,  they  amounted  to  evidence,  to  go  to  the  jury,  of  due  '-  -' 
notice  of  dishonour.    Curlewis  v.  Gorfield,'  1  Ad.  &  El.  N.  C.  814. 
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If  the  defendant  admit  that  notice  was  duly  sent  to  him^  of  course  it 
is  sufiScient  evidence,  and  dispenses  with  all  other  evidence  of  the  fact. 
And  it  is  immaterial  whether  such  admission  be  made  to  the  plaintiff,  or 
to  any  person  acting  for  him,  or  not.  Thus,  where  it  was  proved  that 
upon  the  witness  saying  to  the  defendant,  ^'  I  think  you  ought  to  pay 
the  bill,"  he  said,  ^'I  have  no  other  intention  than  to  pay  it,  and  shall 
not  avail  myself  of  the  informality  of  the  notice  of  dishonour;*'  the 
court  held  this  to  be  evidence  to  go  to  the  jury  of  due  notice  of  disho- 
nour. Brownell  v.  Bonney,'  1  Ad.  &  El.  N.  C.  39.  So,  an  admission 
by  a  drawer  to  a  friend,  that  he  was  aware  of  the  bill  being  dishonoured, 
that  he  had  received  a  civil  letter  upon  the  subject,  and  should  attend 
to  it,  was  holden  sufficient  to  warrant  the  jury  in  concluding  that  he  had 
received  due  notice  of  dishonour.  Norris  v.  Salamonson,  6  Law  J.  100, 
cp.  But  where  the  defendant  in  speaking  of  the  action  to  a  third  per- 
son, said,  ^^  I  have  several  good  defences  to  the  action,  and  in  the  first 
place,  the  letter  containing  the  notice  of  dishonour  was  not  sent  in  time ;" 
this  was  holden  by  three  judges  (dis.  Ld.  Denman,  G.  J.)  not  sufficient 
evidence  to  warrant  the  jury  in  finding  that  due  notice  had  been  given. 
Braithwaite  v.  Golman,  4  Nev.  &  M.  654.  And  an  admission  by  an 
endorser,  on  the  day  on  which  the  bill  became  due,  that  he  was  aware 
the  bill  would  not  be  paid,  as  the  acceptor  was  a  bankrupt,  was  holden 
not  to  dispense  with  proof  of  notice.     Bird  v.  Legge,  7  Dowl.  814. 

So,  if  after  the  bill  is  duo  the  drawer  promises  to  pay  it,  this  will  dis- 
pense with  proof  of  notice.  Thus  where,  to  prove  notice  of  dishonour, 
the  plaintiff  gave  in  evidence  an  agreement  between  the  defendant  and 
one  K.,  an  intermediate  endorsee,  reciting  that  the  bill,  amongst  others  to 
which  the  drawer  was  a  party,  was  overdue,  and  was  or  ought  to  be  in 
the  hands  of  K.  and  agreeing  to  pay  the  amount  of  them  to  K.  by  in- 
stalments :  this  was  holden  to  be  evidence  that  the  drawer  had  received 
due  notice.  Gunson  v.  Metz,*  1  B.  &  G.  193.  When  the  endorsee  of  a 
bill,  three  months  after  it  became  due,  demanded  payment  of  his  en- 
dorser, who  at  first  promised  payment  if  he  would  call  again,  and  after- 
wards, upon  the  endorsee  again  calling,  said  that  he  had  not  had  regu- 
lar notice,  but  as  the  debt  was  justly  due  he  would  pay  it:  the  court 
held  that  the  first  conversation,  being  an  absolute  promise  to  pay  the 
bill,  was  prima  facie  evidence  of  the  presentment,  dishonour,  and  due 
notice  to  the  defendant,  and  superseded  the  necessity  of  other  proof  in 
these  respects ;  and  that  the  second  conversation  was  a  waiver  of  any 
objection  to  the  notice,  if  such  objection  existed.  Lundie  v.  Robertson, 
7  East,  231.  So,  where  an  action  was  brought  against  one  who  was 
payee  and  endorser  of  a  promissory  note,  a  promise  by  him,  after  the 
note  became  due,  to  an  endorsee  subsequent  to  the  plaintiff,  who  was 
_  then  the  holder  *of  it,  to  pay  it,  was  holden  to  dispense  with 
L      J   proof  of  notice  of  dishonour.  Potter  v.  Ray  worth,  13  East,  417 ; 
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and  see  Croxon  v.  Worthen,  6  Mees.  &  W.  5,  S.  P.(*)  So,  where  the 
drawer,  on  being  pressed,  said  that  the  bill  should  be  paid,  this  was 
holden  to  dispense  with  proof  of  notice  of  dishonour,  even  although  it 
appeared  that  the  drawer  was  prejudiced  to  the  amount  of  the  bill  by 
want  of  notice.  Rogers  v.  Stephens,  2  T.  R.  713.  But  where,  on  the 
day  after  a  bill  of  exchange  was  dishonoured  in  London,  and  before  the 
fact  of  the  dishonour  could  be  known  in  Yorkshire,  the  drawer's  clerk 
called  in  Yorkshire  upon  the  endorser  prior  to  the  holder,  and  a  con- 
versation taking  place  between  them  as  to  the  bill  being  likely  to  come 
back,  the  clerk  said,  ^'  I  suppose  there  will  be  no  alternative  but  my 
taking  up  the  bill,  and  if  you  will  bring  it  to  Sheffield  on  Tuesday  I  will 
pay  the  money ;"  notice  afterwards  was  not  given  in  time  to  the-  drawer : 
the  court  held  that  this  was  not  an  absolute  promise  to  pay,  and  did  not 
dispense  with  proof  of  notice ;  it  was  a  promise  made  upon  a  supposi- 
tion that  the  bill  would  be  dishonoured,  and  that  the  defendant  would 
be  bound  to  pay,  the  latter  of  which  did  not  turn  out  to  be  the  fact. 
Picken  v.  Graham  et  al.,  1  Cr.  &  M.  725.  (*)  So,  where,  upon  the 
drawer  being  pressed  for  payment,  he  said  it  was  hard  upon  him,  as  he 
had  drawn  the  bill  merely  for  the  accommodation  of  the  acceptor,  that 
he  must  pay  if  the  acceptor  did  not,  but  he  desired  the  witness  to  ex- 
haust all  his  influence  with  the  acceptor  first ;  at  the  trial,  the  judge  left 
it  to  the  jury  to  say  whether  upon  this  evidence  the  defendant  had  re- 
ceived notice  of  dishonour,  and  they  found  for  the  defendant :  the  court 
held  that  this  was  not  an  absolute  promise,  as  in  Lundie  v.  Robertson, 
supra;  that  the  judge  had  done  rightly  in  leaving  the  question  thus  to 
the  jury,  and  that  as  the  jury  had  found  for  the  defendant,  there  was 
no  ground  for  disturbing  the  verdict.  Hicks  v.  Duke  of  Beaufort,''  4 
Bing.  K  C.  220. 

As  it  is  a  question,  however,  often  of  great  nicety  and  difficulty,  whether 
the  notice  given  be,  under  the  circumstances  of  the  case,  a  good  notice 
or  not,  it  is  necessary  to  consider  that  subject  particularly ;  and  I  pro- 
pose to  do  so  under  the  following  heads : 

JVOTICB   OV  DISHONOTTH. 

How  AND  IN  WHAT  FORM. — The  regular  and  approved  form  is  thus : 
**  Take  notice,  that  a  bill  of  exchange  for  t,  accepted  by  J.  N., 

and  drawn  by  you  \or  J^S.,  and  of  which  you  are  an  endorser],  and  due 
and  payable  on  the  day  of  instant,  was  then  duly  pre- 

sented for  payment  to  the  said  J.  N.,  but  it  was  not  paid,  and  the  same 
now  lies  overdue,  dishonoured  and  unpaid  at        •     Dated       .     F.  G." 

No  prescribed  form  is  actually  necessary ;  but  this  form  will  be  pru- 
dent, as  it  is  formed  with  reference  to  the  decided  cases  upon  the 
Bubject. 
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r**7M  *^^  ^^  necessary  that  it  should  appear,  either  expressly  upon 
^  J  the  face  of  the  notice,  or  impliedly  from  it,  that  it  was  pre- 
sented for  payment,  and  was  not  paid ;  that  the  party  to  whom  it  was 
given  is  considered  liable,  and  payment  expected  from  him.  There* 
fore,  where  the  notice  was  by  letter,  thus :  "  I  am  desired  to  apply  to  you 
for  payment  of  150i.,  due  to  myself,  on  a  draft  drawn  by  Mr.  B.  on 
Mr.  C,  which  I  hope  you  will  on  receipt  discharge,  to  prevent  the 
necessity  of  law  pleadings ;"  this  was  holden  to  be  no  notice  of  dis- 
honour. Hartly  v.  Case,**  4  B.  &  C.  839.  So,  where  the  attorney  of 
the  holder  wrote  a  letter,  stating  that  "  a  bill  drawn  by  A.  B.  upon  C. 
D.,  bearing  your  endorsement,  has  been  put  into  my  hands  by  Mr.  A., 
with  directions  to  take  legal  measures  for  the  recovery  thereof,  unless 
immediately  paid  to  me,''  was  holden  not  to  be  a  sufficient  notice  of 
dishonour.  Solarte  v.  Palmer,  7  Bing.  530, 1  Or.  &  J.  417  ;(*)  1  Bing. 
N.  C.  194.*  So,  "  I  give  you  notice  for  that  a  bill  for  Z.,  drawn  by 
you  upon  J.  S.,  lies  at,  &c.,  dishonoured,''  has  been  holden  insufficient, 
for  non  constat  that  it  was  ever  presented.  Beauchamp  v.  Gash,  D.  & 
Ry.  N.  P.  Ca.  3.  So,  a  letter  from  the  holder  in  this  form :  "  This  is 
to  inform  you,  that  the  bill  I  took  of  you,  157.  2«.  6(2.,  is  not  took  up, 
and  4«.  6d.  expense,  and  the  money  I  must  pay  immediately ;  my  son 
will  be  in  town  on  Friday  morning," — has  been  holden  not  to  be  a  suffi* 
cient  notice  of  dishonour,  for  the  same  reason.  Messenger  v.  Southey,® 
1  Man.  &  Gr.  76.  So,  a  letter  from  the  holder,  thus :  "  The  promissory 
note  for  200Z.,  drawn  by  A.  B.,  dalted  the  18th  July  last,  payable  three 
months  after  date,  and  endorsed  by  you,  became  due  yesterday,  and  is 
returned  to  me  unpaid ;  I  therefore  give  you  notice  thereof,  and  request 
you  will  let  me  have  the  amount  thereof  forthwith,"  was  holden  insuffi- 
cient, for  the  same  reason.  Boulton  v.  Welsh,'  3  Bing.  N.  C.  688. 
So,  a  letter  from  the  holder,  stating  that  the  bill  "  lies  at  my  office  due 
and  unpaid,"  is  insufficient.  Philips  v.  Gould,'  8  Gar.  &  P.  355.  So, 
a  letter  from  the  holder  in  this  form :  ^^  Messrs.  S.  inform  Mr.  P.,  that 
Mr.  J.  B.'s  acceptance,  871,  5«.,  is  not  paid ;  as  endorser,  Mr.  P.  is 
called  upon  to  pay  the  money,  which  will  be  expected  immediately," 
was  holden  to  be  insufficient.  Strange  et  al.  v.  Price,^  10  Ad.  &  EI. 
125.  So,  formerly  a  notice,  stating  that  the  bill  is  due  and  unpaid, 
Furze  v.  Sharwood  et  al.,  11  Law  J.  19,  qb.,  or  dishonoured,  King  v. 
Bickley,  11  Law  J.  224,  qb.,  was  holden  insufficient. 

But  a  notice  ^^  that  the  bill  of  exchange  for  250Z.,  drawn  by  A.  B. 
upon  and  accepted  by  G.  D.,  and  bearing  your  endorsement,  has  been 
presented  for  payment  to  the  acceptor  thereof,  and  returned  dishonoured, 
and  now  lies  overdue  and  unpaid  with  me,  of  which  I  hereby  give  you 
notice,"  has  been  holden  to  be  a  good  notice.  Lewis  v.  Gompertz,  6 
Mees.  &  W.  399.(*)    So  "D.'s  acceptance  for  200Z.,  drawn  and  en- 
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dorsed  by  yon,  the  81st  July,  has  been  presented  for  payment  and  re- 
turned, and  now  remains  unpaid/'  has  been  holden  sufficient,  Cooke  y. 
French,*  10  Ad.  &  *E1.  181,  n.,  9  Law  J.  281,  qb.  And  the  ^  ^ 
latter  cases  have  relaxed  the  rule  upon  this  subject  very  con-  L  J 
siderably,  and  have  decided  that  where  the  presentment  and  non-pay- 
ment are  shown  by  the  notice,  by  necessary  implication,  so  that  it  may 
be  fairly  understood  from  it  by  mercantile  men  and  other  traders,  the 
notice  will  be  sufficient.  And  therefore  where  the  notice  was,  that  the 
promissory  note  "  became  due  yesterday,  and  has  been  returned  unpaid, 
and  I  have  to  request  you  will  please  remit  the  amount  thereof,  with 
Is.  6(2.  noting;"  this  was  holden  sufficient.  Hedger  v.  Stevenson,  2 
Mees.  &  W.  799.(*)  So,  "  Tour  bill,  due  this  day,  has  been  returned 
with  charges,  to  which  we  request  your  immediate  attention,"  has  been 
holden  sufficient.  Chreigson  v.  Smith,  2  Mees.  &  W.  802.(*)  cit.,  6  Ad. 
k  El.  499.*^  So  a  letter,  that  the  bill  was  dishonoured,  and  remained 
unpaid,  was  holden  sufficient.  Woodthorpe  v.  Lewis,  2  Mees.  &  W. 
109  ;(*)  Boulton  v.  Welsh,'  8  Bing.  N.  C.  688.  So  where  notice  from 
the  endorsee  to  the  endorser  was  given  thus :  '^  Messrs.  H.  are  surprised 
to  hear  that  Mrs.  G.'s  bill  was  returned  to  the  holder  unpaid,"  this, 
coupled  with  the  fact,  that  the  endorser  on  the  same  day  called  upon  the 
holder,  expressed  his  regret,  and  promised  that  he  would  write  to  the 
other  parties,  by  whom  or  himself  the  bill  should  be  paid,  was  holden 
sufficient  notice.  Houlditch  et  al.  v.  Cauty,''  4  Bing.  N.  C.  411.  So,  a 
notice  thus :  '^  To  my  surprise,  I  have  received  an  intimation  from  the 
Birmingham  and  Midland  Counties  Bank  that  your  draft  on  A.  B.  is 
dishonoured,  and  I  have  requested  them  to  proceed  on  the  same,"  has 
been  holden  by  the  Court  of  Exchequer  to  be  sufficient.  Shelten  et  al. 
v.  Braithwaite,  10  Law  J.  218,  ex.  And  see  Robinson  et  al.  v.  Curle- 
wis,"*  1  Car.  k  M.  877. 

The  notice  may  be  either  in  writing  or  by  parol.  Where  a  clerk, 
sent  by  the  holder  of  a  bill  of  exchange,  called  at  the  drawer's  house 
the  day  after  it  became  due,  and  saw  his  wife,  and  told  her  that  he  had 
brought  back  the  bill  that  had  been  dishonoured,  to  which  she  answered 
that  she  knew  nothing  about  it,  but  would  tell  her  husband  as  soon  as 
he  should  come  home,  and  the  clerk  then  came  away,  without  leaving 
any  written  notice  of  dishonour;  this  was  holden  to  be  sufficient. 
Housego  V.  Cowne,  2  Mees.  &  W.  848.(*)  So,  where  the  witness  ver- 
bally told  the  drawer  that  his  note  upon  J.  S.  came  back  dishonoured, 
and  produced  the  bill,  and  pointed  out  the  notary's  mark  upon  it,  this 
was  holden  to  be  sufficient  notice  of  dishonour.  Phillips  v.  Gould,''  8 
Car.  k  P.  225.  Even  where  the  holder  sent  his  clerk  to  give  notice  of 
the  dishonour  of  the  bill  to  an  endorser,  and  his  clerk  went  to  the  latter 's 
counting-house  between  four  and  five  o'clock  in  the  afternoon,  when  there 
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was  no  person  in  attendance,  and  he  saw  merely  a  servant  girl  of  the 
house,  who  said  that  no  body  was  in  the  way,  and  he  therefore  returned 
without  leaving  any  message  with  the  girl ;  Lord  Eldon,  0.  J.  told  the 
jury,  that  if  they  thought  that  the  endorser  ought  to  have  had  some 
person  at  that  time  at  his  counting-house,  the  holder  had  done  sufficient 
r^Y^n  by  way  *of  giving  notice ;  and  the  jury,  b^ing  of  opinion  that  he 
L  J  ought,  gave  a  verdict  for  the  plaintiff.  Goldsmith  v.  Bland, 
Bayley,  276,  n.  And  in  another  case,  where  the  holder's  clerk  called 
at  the  drawer's  counting-house,  to  give  notice  of  dishonour,  about  half- 
past  ten  in  the  morning,  and  the  outer  door  being  open,  the  inner  door 
locked,  he  knocked  loudly,  but  no  person  answered,  and  having  waited 
there  a  few  minutes,  he  went  away,  without  leaving  any  notice,  but  in 
his  way  home  he  saw  the  endorser's  attorney,  and  told  him ;  the  next 
morning  he  went  again,  but  with  no  better  success;  and  no  written 
notice  was  left  at  either  time,  nor  was  any  notice  sent  to  the  endorser's 
private  residence :  the  court  held  that  notice  to  the  endorser's  attorney 
was  of  no  effect ;  but  that  going  to  the  counting-house,  at  a  time  when 
it  ought  to  have  been  open,  was  sufficient ;  and  that  it  was  not  necessary 
to  leave  a  written  notice,  or  to  send  to  the  private  residence  of  the 
party.  Gross  v.  Smith,  1  M.  &  S.  545.  So,  where  the  endorsee  sent  to 
the  drawer's  counting-house  between  six  and  seven  in  the  evening  of 
Saturday  (the  ordinary  time  of  closing  being  between  eight  and  nine), 
but  the  counting-house,  was  shut,  and  there  was  no  person  there ;  he 
sent  again  on  Monday  morning,  and  gave  notice :  this  was  holden  suffi- 
cient.   Bancroft  v.  Hall,"  Holt,  476. 

This  notice  may  be  delivered  at  the  drawer's  residence  or  place  of 
business,  see  Cromwell  v.  Hynson,  2  Esp.  511 ;  Stedman  v.  Gooch,  1 
Esp.  4,  or  sent  to  him  by  post.  If  sent  by  post,  it  should  be  directed 
to  the  drawer's  place  of  business  or  residence,  if  that  be  known ;  but 
if,  after  reasonable  diligence  in  inquiring,  the  holder  cannot  ascertain 
it,  then  a  direction  according  to  the  place  from  which  the  bill  is  dated, 
will,  it  seems,  be  sufficient.  Where  a  bill  was  dated  "  Manchester  " 
generally,  Abbott,  C.  J.,  held  that  a  notice  directed  to  the  drawer  at 
*'  Manchester,"  without  specifying  the  street,  &c.,  was  sufficient ;  that 
if  a  drawer  will  date  his  bill  thus  generally,  a  notice  in  the  same  direc- 
tion will  be  sufficient.  Man  v.  Moore,^  By.  &  M.  249.  So,  sending 
a  letter  by  post,  with  a  direction  to  the  drawer  ^^  London,"  where  the 
bill  was  so  dated,  was  holden  sufficient  evidence  to  go  to  the  jury  of  due 
notice ;  and  Parke,  B.,  said  that  it  was  a  strong  argument,  that  if  the 
post-office  could  not  find  the  drawer  by  such  a  direction,  inquiry  would 
not  have  found  him.  Clarke  v.  Sharpe,  8  Mees.  k  W.  166.('*')  But 
such  a  general  direction  to  an  endorser  would  not  be  sufficient,  where 
by  his  endorsement  his  place  of  residence  is  not  designated.    Walter  v. 
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Haynes,*>  By.  &  M.  149.  If  notice  of  dishonour  to  the  drawer  arrive 
too  late,  through  misdirection,  it  will  be  for  the  jury  to  say  whether 
the  holder  used  due  diligence  to  find  the  drawer's  address.  Siggars  t. 
Brown,  1  Moody  &  B.  520.  So,  if,  from  the  indistinctness  of  the  drawer's 
writing  on  the  bill,  the  notice  be  by  Jbistake  sent  to  a  wrong  person 
in  the  first  instance,  and  afterwards  reaches  the  drawer  later  than  in 
ordinary  cases  is  required,  it  will  be  holden  sufficient.  Hewitt  y. 
Thompson,  1  Moody  &  B.  543. 

*Bt  and  to  whom. — The  notice  may  be  given  by  any  party  p,,^- .-, 
to  the  bill,  subsequent  to  the  drawer  or  party  on  whom  it  is  to  L  J 
be  served ;  and  it  shall  be  deemed  the  notice,  and  inure  to  the  benefit, 
of  every  party  to  the  bill,  subsequent  to  the  party  served,  whether  prior 
or  subsequent  to  the  party  giving  the  notice.  Wilson  v.  Swabey,*»  1  Stark. 
34 ;  Jameson  v.  Swinton,  2  Camp.  373.  So,  a  party,  who  is  not  the 
holder  of  the  bill  at  the  time  it  becomes  due  and  is  dishonoured,  may 
give  notice  to  any  or  all  of  the  parties  previous  to  him,  and  if  he  take 
up  the  bill  afterwards,  he  may  avail  himself  of  that  notice  in  an  action 
against  any  of  the  parties  to  whom  he  may  have  given  it.  Chapman  v. 
Keane,**  3  Ad.  &  £1.  193.  And  it  will  be  no  answer  to  say  that  some 
intermediate  or  previous  party  has  not  had  notice.  Edwards  v.  Dick,' 
4  B.  &  A.  212.  It  may  be  given  either  by  the  party  himself,  or  by  an 
attorney  or  other  agent  acting  for  him ;  and  if  by  an  agent,  and  the 
bill  have  been  endorsed  in  blank  by  the  principal,  it  is  not  necessary  in 
the  notice  to  state  on  whose  behalf  it  is  given,  Woodthorpe  v.  Lawes,  2 
Mees.  &  W.  109,(*)  or  that  he  or  his  principal  has  any  interest  in  it. 
Whiteby  v.  Tilby,  9  Law  J.  19,  ex.  Even  where  the  acceptor  gave  the 
drawer  notice  that  the  bill  was  unpaid,  and  in  whose  hands  it  then  was : 
Lord  Ellenborough,  C.  J.,  held  this  to  be  sufficient  evidence  of  notice 
in  an  action  by  the  holder  against  the  drawer.  Bosher  v.  Eiernan,  4 
Camp.  87.  But  this  case  may  perhaps  be  doubted,  unless  the  acceptor 
could,  under  the  circumstances,  be  deemed  the  agent  of  the  holder  or 
other  party. 

The  notice  may  be  given  to  the  drawer,  or  to  any  endorser,  prior  to 
the  party  giving  it ;  but  not  to  a  person  who  is  not  actually  a  party  to 
the  bill.  Swinyard  v.  Bowes,  5  M.  &  S.  62  ;  Warrington  v.  Furbor,  8 
East,  242 ;  Van  Wart  v.  Woolley,*  3  B.  &  C.  439.  And  if  the  bill  be 
drawn  or  endorsed  by  an  agent,  notice  to  the  agent  would,  it  seems,  be 
sufficient.  See  Firth  v.  Thrush,"  8  B.  &  C.  387.  So  the  representative 
of  the  drawer,  &c.,  in  the  case  of  his  death,  bankruptcy,  &c.,  stands  in 
his  place,  and  is  equally  entitled  to  notice.  Where  a  party  entitled  to 
notice  has  become  bankrupt, — if  assignees  be  then  appointed,  notice 
mnst  be  given  to  them ;  Bhode  v.  Proctor,*  4  B.  &  C.  517 ;  but  if  not 
then  appointed,  to  the  bankrupt.    Exp.  Moline,  19  Yes.  216;  Exp. 
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Ohappaely  8  Deac.  218  ;  Exp.  Johnson,  Id.  438.  If  a  notice  be  given 
to  one  of  several  partners,  it  is  deemed  to  be  given  to  all ;  and  there- 
fore, where  a  firm  drew  upon  one  of  its  partners,  and  the  bill  was  dis- 
honoured, it  was  holden  not  to  be  necessary  to  give  notice  of  dishonour 
to  the  drawers,  because  one  df  the  firm,  namely  the  acceptor,  had 
already  had  notice.     Porthouse  v.  Parker,  1  Camp.  82. 

When. — ^Notice  must  be  given  by  a  party  within  a  reasonable  time 

after  he  himself  has  had  notice ;  and  what  is  a  reasonable  notice,  is  a 

question  of  law,  arising  out  of  the  facts  of  each  *particular  case. 

L  ^^J   Tindal  v.  Brown,  1  T.  R.  167, 186 ;  Metcalfe  v.  Hall,  Bui.  N. 

P.  275. 

Where  the  parties  reside  in  the  same  town,  the  holder  must  give 
notice  to  his  immediate  endorser  on  the  day  after  the  bill  is  due  and 
dishonoured;  and  each  endorsee  give  notice  to  his  immediate  endorser 
the  day  after  he  himself  has  received  notice.  Smith  v.  MuUett,  2 
Gamp.  208,  per  Lord  Ellenborough ;  Jameson  v.  Swinton,  2  Taunt. 
224 ;  Darbyshire  v.  Parker,  6  East,  3  ;  Scott  v.  Lifford,  9  East,  347 ; 
Langdale  v.  Trimmer,  15  East,  291 ;  Hilton  v.  Shepherd,  6  East,  14, 
n. ;  Tindal  v.  Brown,  supra.  And  if  sent  by  the  post,  it  must  be  sent 
at  such  a  time  of  the  day,  that,  by  the  course  of  the  post,  it  may  be 
delivered  to  him  on  the  day  here  mentioned.  Smith  v.  Mullett,  supra; 
Hilton  V.  Fairclough,  2  Gamp.  633;  Fowler  v.  Hendon,  4  Tyr. 
1002 ;  Poole  v.  Dicas,  1  Scott,  600 ;  Stocken  v.  Collin,  7  Mees.  &  W. 
615.(*) 

But  if  the  parties  reside  at  a  distance  from  the  town  in  which  the 
bill  was  presented,  the  holder  may  send  notice  by  letter,  by  the  next 
convenient  post  after  the  day  on  which  the  bill  is  payable,  that  is  to  say, 
the  next  post  by  which  it  would  be  reasonably  practicable  to  give 
notice,  see  Williams  v.  Smith,  2  B.  &  A.  496,  and  each  endorsee  to  his 
immediate  endorser,  by  the  next  convenient  post  after  he  has  himself 
received  notice.  Geill  v.  Jeremy,*  Moody  &  M.  61 ;  Shelton  et  al.  v. 
Braithwaite,  8  Mees.  &  W.  252.('*')  The  next  convenient  post,  means 
the  post  of  the  next  day,  even  although  there  be  a  post  on  the  same 
day  by  which  the  party  might  send  the  notice ;  Bray  v.  Hadwen,  5 
M.  &  S.  68 ;  and  where  the  bill  was  dishonoured  on  Saturday,  and  a 
post  went  out  on  Monday,  at  nine  in  the  morning,  but  notice  was  not 
sent  until  Tuesday  morning :  the  court  held  it  suiSScient :  for  the  holder 
was  not  bound  to  send  it  by  the  early  post  on  Monday,  and  the  post  of 
Tuesday  was  the  first  reasonably  practicable  post  for  the  purpose. 
Hawkes  v.  Salter,"^  4  Bing.  715.  So,  where  notice  was  received  by  an 
endorser,  at  a  village  in  the  country,  at  nine  o'clock  on  Thursday  morn- 
ing, and  he  had  to  send  notice  to  a  party  in  London ;  there  was  a  post 
at  six  in  the  evening,  which  would  have  reached  London  on  Saturday, 
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but  there  was  no  post  on  Friday:  it  was  holden  sufficient  for  him  to 
send  notice  by  the  post  on  Saturday ;  for  he  was  not  bound  to  send  it 
on  the  Thursday^  the  same  day  he  had  received  notice  himself.  Geill 
T.  Jeremy/  1  Moody  &  M.  61.  But  evidence  that  notice  was  sent  on 
the  second  or  third  day,  will  not  be  sufficient,  Lawson  v.  Sherwood,^  1 
Stark.  315,  unless  the  reason  for  not  sending  it  on  the  second  day  be 
fully  explained.  And  sending  the  notice  thus  by  the  post  will  be  suffi- 
cient, although  it  be  delayed  in  the  post-office  through  the  mistake 
or  negligence  of  the  postmaster ;  Dobree  v.  Eastwood,^  3  Car.  &  P. 
250  ;  or  although  there  be  no  evidence  of  its  having  reached  the  party 
to  whom  it  was  directed.  Saunderson  et  al.  v.  Judge,  2  H.  Bl.  409. 
On  the  other  hand,  it  is  not  actually  necessary  to  send  the  notice  by 
post ;  where  the  party  instead  of  *doing  so,  sent  it  to  his  agent  p^,-/,-. 
by  a  private  conveyance,  with  directions  to  him  to  give  notice  ^  ^ 
and  which  he  did  accordingly,  it  was  holden  sufficient,  although  the 
notice  thus  given  was  not  quite  so  early  as  a  notice  by  post  would  have 
been.     Bancroft  v.  Hall,  Holt,  476. 

Where  a  bill  is  lodged  with  a  banker,  he  has  the  same  time  allowed 
him  for  sending  notice  to  his  customer,  and  his  customer  to  the  other 
parties,  as  if  the  banker  held  the  bill  upon  his  own  account.  Haynes 
V.  Birks,  3  B.  &  P.  599 ;  Bray  v.  Hadwen,  5  M.  &  S.  68. 

It  has  been  already  noticed  (ante,  p.  74),  that  the  holder  or  endorsee 
of  a  bill  may  give  notice,  not  merely  to  his  own  immediate  endorser, 
but  to  any  or  to  all  the  parties  on  the  bill.  But  if  he  give  it  to  an 
early  party,  as  for  instance  to  the  drawer  or  first  endorser,  he  must  do 
so  within  the  same  time  that  he  would  be  bound  to  give  the  notice  to 
his  immediate  endorser ;  he  is  not  entitled  to  as  many  days  as  there 
are  intervening  endorsers.  Dobree  v.  Eastwood,^  3  Car.  &  P.  250 ; 
Marsh  v.  Maxwell,  2  Gamp.  210,  n.  So,  if  a  jparty  get  notice  earlier 
than  it  was  necessary  to  give  it  to  him,  he  cannot  on  that  account  delay 
giving  notice  to  the  previous  parties  to  the  bill.  Turner  v.  Leech,'  4 
B.  k  A.  454. 

Notice  by  the  holder  on  the  very  day  the  bill  has  been  presented, 
Burridge  v.  Manners,  3  Gamp.  193,  particularly  if  the  acceptor  say 
that  it  will  not  be  paid,  Exp.  Moline,  19  Yes.  216,  or  the  house  where 
it  is  payable  be  shut  up,  and  no  person  there  to  answer,  Hine  v. 
AUely  et  al.,*  4  B.  &  Ad.  625,  is  not  premature,  and  will  be  deemed 
sufficient ;  for  the  bill,  in  strictness,  is  dishonoured  by  not  being  paid 
upon  presentment. 

If  the  bill  be  due  on  the  Saturday,  Sunday  does  not  reckon,  but  the 
holder  has  the  whole  of  Monday  to  give  the  notice.  And  where  the 
post  went  out  at  nine  o'clock  on  Monday  morning,  it  was  held  that  he 
was  not  bound  to  send  the  notice  thus  early,  but  that  a  notice  by  the 
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next  post,  namely,  on  Tuesday  morning,  was  sufficient.  Hawkes  v.  Sal* 
ter,*'  4  Bing.  715.  So,  where  notice  arrived  to  an  endorser  on  the  Sun- 
day, it  was  holden  that  he  was  not  bound  to  open  the  letter  on  that  day, 
but  that  it  must  be  considered  the  same  as  if  the  notice  had  come  to  him 
on  the  Monday,  and  that  he  had  the  whole  of  Tuesday  to  give  notice  to 
his  endorser.     Wright  v.  Shawcross,  2  B.  &  A.  101,  n. 

We  have  already  also  noticed  (ante,  p.  65),  that  bills  due  on  Good 
Friday,  Christmas  Day,  or  on  a  day  apppointed  by  proclamation  for  a 
solemn  fast  or  a  day  of  thanksgiving,  are  deemed  payable,  and  must  be 
presented  for  payment,  on  the  day  next  before.  And  by  stat.  7  &  8  G. 
4,  c.  15,  s.  1,  in  all  cases  where  bills  of  exchange  or  promissory  notes 
shall  be  payable  on  the  day  before  Good  Friday  or  Christmas  Day,  it 
shall  not  be  necessary  for  the  holders  to  give  notice  of  dishonour  there- 
of until  the  day  next  after  such  Good  Friday  or  Christmas  Day;  and  if 
Christmas  Day  fall  on  Monday,  it  shall  not  be  necessary  for  the  holders 
r-i^i^nn  of  *bills  due  on  the  preceding  Saturday  to  give  notice  of  disho- 
nour until  the  Tuesday.  So,  in  the  case  of  bills  due  on  such  fast 
day  or  day  of  thanksgiving,  and  of  bills  due  on  the  day  preceding,  it 
shall  not  be  necessary  to  give  notice  of  dishonour  thereof,  until  the  day 
after  such  fast  day  or  day  of  thanksgiving ;  and  if  such  fast  day  or  day 
of  thanksgiving,  should  fall  on  Monday,  it  shall  not  be  necessary  for  the 
holders  of  bills  due  on  the  preceding  Saturday  to  give  notice  of  dishonour 
until  the  Tuesday.  Id.  s.  2.  And  generally,  Good  Friday,  Christmas 
Day,  and  days  so  appointed  for  fasts  or  thanksgiving,  shall,  for  all 
other  purposes  whatever  as  regards  bills  of  exchange  and  promissory 
notes,  be  treated  and  considered  as  Sunday ;  Id.  s.  3  ;  which  latter  sec- 
tion extends  to  cases  where  notice  of  dishonour  is  received  by  an  endorser 
on  Good  Friday,  Christmas  Day,  the  fast  day  or  day  of  thanksgiving, 
or  on  the  day  preceding. 

Also,  as  the  law  merchant  respects  the  religion  of  others,  as  well  as 
Christians,  it  was  holden  that  a  Jew,  who  was  endorsee  of  a  bill,  was 
not  guilty  of  laches,  in  not  sending  notice  of  dishonour  on  the  regular 
day,  that  being  a  festival  whereon  he  was  forbidden  by  his  religion  to  at- 
tend to  secular  business.     Lindo  v.  XJnsworth,  2  Camp.  602. 

Laches,  in  what  cases  excused. — If  the  drawer  had  no  effects  in 
the  hands  of  the  acceptor,  at  the  time  the  bill  was  drawn,  and  during  its 
currency  up  to  the  time  of  its  being  payable,  Rogers  v.  Stephens,  2  T. 
R.  713 ;  Bickerdike  et  al.  v.  Bollman,  1  T.  R.  405 ;  Legge  v.  Thorpe, 
12  East,  171 ;  Corney  v.  Da  Costa,  1  Esp.  302 ;  Clegge  v.  Cotton,  3 
B.  &  P.  239,  and  had  no  other  reasonable  expectation  of  its  being  paid, 
the  general  rule  is,  that  he  is  not  entitled  to  notice  of  dishonour.  And 
that  the  payee  or  endorser  has  effects  in  the  hands  of  the  acceptor,  is  no 
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reason  that  notice  should  be  given  to  the  drawer.  Walwyn  v.  St.  Qnin- 
tin,  1  B.  4;  P.  652.  And  see  Legge  v.  Thorpe,  supra.  But  if  the 
drawer  had  effects  in  the  hands  of  the  acceptor  either  at  the  time  the 
bill  was  drawn,  Orr  v.  Maginnis,  7  East,  859  ;  see  Spooner  v.  Gardi- 
ner,® Rj.  &  M.  84,  or  when  it  became  due,  or  at  any  intermediate  time, 
Hammand  ▼.  Dufresne,  3  Camp.  145 ;  Thackraj  v.  Blackett,  3  Gamp. 
164,  although  in  fact  he  be  indebted  to  the  acceptor  in  a  larger  amount, 
Blackhan  v.  Doren,  2  Camp.  503,  or  although  the  effects  be  inadequate 
to  the  payment  of  the  bill ;  Thackray  v.  Blackett,  supra ;  or  if  the  drawer 
had  reasonable  expectation  of  having  funds  in  the  hands  of  the  acceptor, 
as  where  he  shipped  a  cargo  to  London,  with  directions  to  hand  over 
the  proceeds  to  the  acceptor,  Robins  v.  Gibson,  3  Camp.  334,  1  M.  & 
S.  188,  or  where  he  had  effects  on  their  way  to  the  acceptor ;  Rucker 
V.  Hiller,  16  East,  43  ;  or  if  the  drawer  have  accepted  the  bill  for  the 
accommodation  oi  the  acceptor,  Exp.  Heath,  2  Ves.  &  B.  240,  or  of  the 
payee,  Norton  v.  Pickering,^  8  B.  &  C.  610  ;  Smith  et  al.  v.  Beckett, 
13  East,  187,  or  of  any  of  the  endorsers,  *  Corey  v.  Scott,*  3  B.  r*iTo-| 
&  A.  619 ;  Brown  v.  Mahaffey,  15  East,  216 ;  Lafitte  v.  Slat-  ^  ^ 
ter,'  6  Bing.  623,  unless  at  the  time  he  knew  the  accommodated  party  to 
be  insolvent ;  De  Berdt  v.  Atkinson,  2  H.  Bl.  336,  sed  qu, : — in  all  these 
cases,  the  drawer  is  entitled  to  notice.  But  if  the  bill  have  been  ac- 
cepted for  the  drawer's  own  accommodation,  he  is  not  entitled  to  notice ; 
and  where  it  is  accepted  payable  at  the  drawer's  house  or  place  of  busi- 
ness, it  is  to  be  -presumed  that  it  was  drawn  for  his  accommodation. 
Sharpe  v.  Bailey,^  9  B.  &  C.  44.  So,  if  the  bill  have  been  drawn,  ac- 
cepted or  endorsed  for  the  accommodation  of  another,  and  such  drawer, 
acceptor  or  endorser  have  received  effects  from  the  accommodated  party 
to  provide  for  it,  such  drawer,  acceptor  or  endorser  is  not  entitled  to 
notice.  Corney  v.  Da  Costa,  1  Esp.  302.  So,  it  has  been  holden  that 
notice  to  the  drawer  is  not  necessary,  although  he  have  supplied  the  ac- 
ceptor with  goods  to  the  amount,  where  the  goods  were  supplied  upon 
a  credit  which  had  not  expired  when  the  bill  became  due ;  for  he  had  no 
right  to  expect  that  the  bill  would  be  paid.  Claridge  v.  Dalton,  4  M. 
k  S.  226.  If  no  notice  be  given,  on  the  ground  of  the  drawer  having 
no  effects  in  the  hands  of  the  acceptor,  this  must  be  averred  in  the  de- 
claration by  way  of  excuse  for  notice.  See  Fitzgerald  v.  Williams,'  6 
Bing.  68.  It  is  not  sufficient  to  say  that  the  drawer  was  not  damnified 
by  want  of  notice,  Dennis  v.  Morrice,  3  Esp.  158,  or  that  there  was  fin 
understanding  between  the  drawer  and  acceptor,  that  the  drawer  should 
provide  for  the  bill.  Staples  v.  Okines,  1  Esp.  332 ;  Nicholson  v. 
Goutit,  2  H.  Bl.  609.  The  fact  of  the  drawer  having  no  effects  in  the 
hands  of  the  acceptor,  however,  is  no  excuse  whatever  for  not  giving 
notice  to  an  endorser,  Ooodall  v.  DoUey,  1  T.  R.  712  ;  Wilkes  v.  Jacks, 
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Peake,  202,  unless  the  endorser  received  it  from  the  drawer  without  con- 
sideration.    De  Berdt  v.  Atkinson,  2  H.  Bl.  336. 

If  the  party  sued  were  at  the  time  in  partnership  with  the  acceptor, 
it  is  unnecessary  to  give  him  notice  of  dishonour :  for  his  partner,  the 
acceptor,  had  notice ;  and  notice  to  one  partner  is  notice  to  both.  Hills 
y.  Thorowgood,  5  Law  J.  214,  qb. 

So,  if  the  bill  be  on  an  improper  stamp,  it  is  not  necessary  to  give 
notice  of  dishonour,  nor  does  the  holder  make  it  his  own  by  neglecting 
to  do  so,  but  the  holder  may  maintain  an  action  for  the  consideration  he 
gave  for  it.     Cundy  et  al.  v.  Marriott,**  1  B.  &  A.  696. 

Where  notice  has  not  been  given  in  time,  it  is  a  sufficient  excuse,  that  it 
has  been  caused  by  the  difficulty  of  finding  out  the  defendant's  address, 
in  order  to  give  him  notice,  provided  it  be  shown,  at  the  same  time  that 
due  diligence  was  used  to  find  it.  Where  the  plaintiff  received  notice  of 
dishonour  on  the  30th  September,  but,  not  knowing  the  address  of  the 
defendant,  did  hot  give  him  notice  until  the  4th  October ;  and  Lord 
Ellenborough,  C.  J.,  left  it  to  the  jury  to  say  whether  the  plaintiff  had 
used  due  diligence  to  find  the  defendant :  a  verdict  being  given  for 
P^-q-|  #the  plaintiff,  the  court  refused  to  grant  a  new  trial,  as  it  was  a 
*•  question  entirely  for  the  jury;  whether  due  notice  was  given,  was 

a  question  of  law,  but  whether  due  diligence  had  been  used,  was  a  ques- 
tion of  fact.'  Bateman  v.  Joseph,  12  East,  433.  Where,  in  an  action 
by  endorsee  against  endorser,  the  only  evidence  of  inquiry  for  the  resi- 
dence of  the  latter  was,  that  the  plaintiff  inquired  at^^the  place  where 
the  bill  was  made  payable :  but  Ld.  Ellenborough,  C.  J.,  held  this  to  be 
insufficient,  for  he  was  not  likely  to  hear  anything  of  him  there ;  he 
should  have  inquired  of  the  other  parties  to  the  bill,  or  of  others  from 
whom  he  was  likely  to  obtain  information,  and  show  that  he  had  used 
due  diligence,  in  the  right  channels,  to  obtain  the  information.  Beve- 
ridge  v.  Burgis,  3  Camp.  262.  But  where  the  holder,  the  day  after  the 
bill  became  due,  called  on  the  last  endorser,  to  inquire  where  the  drawer 
lived,  who  could  not  inform  him ;  he  then  called  on  the  last  endorser  but 
one,  for  the  same  purpose,  and  not  finding  him  at  home,  called  again  on 
him  the  next  day  and  learned  the  address,  and  then  gave  the  drawer 
notice :  this  was  holden  sufficient ;  Browning  v.  Kinnier,'  Gow.  81.  And 
where  the  drawer  and  his  attorney  refused  to  tell  the  payee's  address, 
and  the  holder  was  obliged,  through  the  agency  of  his  attorney,  to  make 

*  When  facts  are  ascertained  and  undisputed,  what  shall  constitute  due  diligence 
in  communicating  notice  of  dishonour  of  a  bill  or  note  is  matter  of  law  to  be  decid- 
ed by  the  Court.  Haly  v.  Brown,  5  Penn.  State.  R.  180;  Brenzer  y.  Wightman,  7 
Watts  &  Serg.  264;  Jones  v.  Wardell,  6  Watts  &  Serg.  401 ;  Brittain  v.  Doylestown 
Bank,  5  Watts  &  Serg.  98 ;  Spencer  v.  Bank  of  Salina,  3  Hill ;  RheU  v.  Poe^  2  How. 
U.  S.  457 ;  Carroll  v.  Upton,  3  Comst.  272. 
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inquiries  for  it,  and  some  days  were  expended  in  doing  so,  when  the 
address  being  found,  notice  was  given :  this  was  holden  to  be  sufficient ; 
Firth  V.  Thrush,*^  8  B.  &  0. 887.  So,  where  a  trader  received  a  bill  from 
his  traveller,  which  was  afterwards  dishonoured,  and  not  knowing  the 
residence  of  the  parties,  wrote  to  his  traveller  to  ascertain  it,  and  his 
traveller  then  gave  notice  to  the  next  preceding  endorser :  this  was  holden 
sufficient,  although  several  days  were  lost  by  being  obliged  to  write 
thus  to  the  traveller ;  Baldwin  v.  Richardson,*  1  B.  &  C.  245.  So,  if  a 
party,  when  he  passes  a  bill  or  note,  say  that  he  has  no  regular  residence, 
but  would  call  upon  the  acceptor  to  see  if  the  bill  were  paid:  he  is  not 
entitled  to  notice.  Phipson  v.  Eneller,  4  Camp.  286,  1  Stark.  116.™ 
And  where  there  is  an  excuse  for  not  giving  notice  in  sufficient  time  to 
any  of  the  parties  to  the  bill,  this  operates  with  respect  to  all  previous  par- 
ties, so  that  if  the  party  thus  served  give  notice  on  the  next  day  or  by  the 
next  post  to  a  preceding  party,  it  will  be  a  good  notice ;  Baldwin  v.  Rich- 
ardson, supra.  In  these  cases,  if  notice  were  given,  but  not  given  in  time, 
this  may  be  given  in  evidence  under  the  common  averment  of  notice  in 
the  declaration ;  Harris  v.  Richardson,'*  4  Car.  &  P.  522 ;  but  where  no 
notice  is  given,  owing  to  the  holder  not  being  able  to  find  the  party's  resi- 
dence, this  must  be  alleged  in  the  declaration,  in  excuse  of  notice.  Id. 
See  Leeson  v.  Piggott,  Bayley,  401.     And  vide  supra. 

Where  the  defendant,  who  was  endorser  of  two  bills  of  exchange, 
called  on  the  endorsee  on  the  day  the  first  of  the  bills  became  due,  and 
said  that  he  knew  the  bills  would  not  be  paid,  and  that  there  was  no  use 
in  sending  him  a  letter  the  next  day  to  give  him  notice  of  dishonour : 
this  was  holden  to  be  a  waiver  of  notice,  but  that  it  '*'could  not  be  r^coA-i 
given  in  evidence  in  proof  of  the  common  averment  of  notice  in  ^  "^ 
the  declaration.  Burgh  v.  Legge,  5  Mees.  &  W.  418.(*)  And  see 
Brett  V.  Levett,  13  East,  213.  So,  a  promise  by  the  party  to  pay  the 
whole  or  a  part  of  the  amount  of  the  bill,  will  dispense  with  proof  of 
notice,  and  will  support  the  common  averment  of  notice  in  the  declara- 
tion ;  Margeston  v.  Aitken,"  3  Car.  &  P.  338 ;  Dixon  v.  Elliott,?  5 
Car.  &  P.  437 ;  Gibbon  v.  Coggan,  2  Camp.  188 ;  Taylor  v.  Jones,  2 
Camp.  105;  Lundie  v.  Robertson,  6  East,  231;  Hopes  v.  Alder,  6 
East,  16  ;  Wood  v.  Brown,*»  1  Stark.  217  ;  Anson  v.  Bailey,  Bui.  N. 
p.  276 ;  Bishop  v.  Rowe,  8  M.  &  S.  362 ;  and  this,  whether  such 
promise  be  made  to  the  plaintiff,  or  to  any  other  party  to  the  bill. 
Potter  V.  Rayworth,  13  East,  417.  And  the  same  as  to  payment  in 
part,  without  objection  for  want  of  notice.  Horford  v.  Wilson,  1  Taunt. 
12.  So,  an  order  by  the  drawer  or  other  party,  to  the  acceptor  of  the 
bill,  not  to  pay  it,  will  dispense  with  notice  as  to  him.  Hill  v.  Heap, 
D.  A;  R.,  N.  P.  C.  57.     So,  proof  that  the  drawer  of  a  bill,  two  days 
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after  it  was  due,  knew  that  it  was  unpaid  and  in  the  hands  of  a  par- 
ticular endorsee,  and  objected  to  pay  it  merely  on  the  ground  of  fraud  in 
the  obtaining  of  it :  this  was  holden  to  be  evidence  to  go  to  the  jury, 
that  he  had  received  regular  notice  of  dishonour.  Wilkins  v.  Jadis/  2 
B.  &  Ad.  188.  But  where  a  few  days  before  the  bill  became  due,  the 
acceptor  told  the  drawer  that  he  must  take  it  up,  and  gave  him  part  of 
the  money  to  do  so,  this  was  holden  not  to  dispense  with  a  notice  of  non- 
payment by  an  endorsee  to  the  drawer.  Baker  v.  Birch,  3  Camp.  107. 
Foster  v.  Jurdison,  16  East,  105. 

But  it  is  no  excuse  for  not  giving  notice  in  time,  that  there  are  several 
intervening  endorsers,  and  that  the  notice  was  served  on  the  defendant 
ivithin  the  time  that  he  would  have  received  it  from  his  immediate  en- 
dorsee, if  each  endorser  had  given  notice  to  the  party  who  endorsed  the 
bill  to  him.  Turner  v.  Leech,'  4  B.  &  A.  454,  ante,  p.  76.  So,  the 
insolvency  of  the  acceptor,  Thackray  v.  Blackett,  3  Gamp.  164,  or  his 
bankruptcy,  Boultbee  v.  Stubbs,  18  Ves.  Jun.  21 ;  Esdaile  v.  Sowerby, 
11  East,  114,  or  the  destruction  of  the  bill,  and  the  refusal  of  the  de- 
fendant to  give  another  for  it,  Thackray  v.  Blackett,  supra,  or  evidence 
merely  that  the  drawer  had  not  been  prejudiced  for  want  of  notice,  Den- 
nis V.  Morrice,  3  Esp.  158 ;  see  Clegge  v.  Cotton,  3  B.  &  P.  239,  or 
that  the  acceptor,  when  he  accepted  the  bill,  told  the  drawer  he  would 
not  be  able  to  provide  for  it.  Staples  v.  Okines,  1  Esp.  332 ;  and  see 
Prideaux  v.  Collier,*  2  Stark.  57,  is  no  excuse  for  not  giving  notice  to 
the  drawer.  So,  it  is  no  excuse  for  not  giving  notice  to  a  payee,  that 
the  drawer  and  acceptor  are  non-existing  persons,  unless  it  can  be  shown 
that  the  payee  was  privy  to  the  fraud.  Leach  v.  Hewitt,  4  Taunt.  731. 
So,  it  is  no  excuse,  that  there  was  a  parol  agreement  between  the 
plaintiff  and  defendant,  that  payment  should  not  be  demanded  until 
certain  estates  should  be  sold.     Free  v.  Hawkins,"  8  Taunt.  92. 
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The  defendant  may  take  advantage  of  any  defect  in  the  plaintiff's 
proof  of  notice ;  or  may  prove  that  notice  was  not  in  fact  given  to  him, 
or  was  not  given  to  him  in  time,  or  that  it  was  given  to  another  person 
of  the  same  name,  by  mistake ; — or  the  like. 

SPECIAL  PLEADINGS. 

s 

If  the  bill  have  been  drawn  for  the  accommodation  of  the  plaintiff,  it 
k  of  course  a  good  plea  in  bar,  in  the  same  manner,  and  under  the  same 
circumstances,  and  may  be  pleaded  in  the  same  way,  mutatis  mutandiSy 
as  directed,  ante,  p.  31,  27.  But  although  no  consideration  passes  be- 
tween the  payee  and  the  drawer,  it  is  not  to  be  deemed  an  accommoda- 
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tion  bill,  if  a  valaable  consideration  passed  between  the  payee  and  the 
acceptor*     Scott  et  al.  v.  Lifford,  1  Gamp.  246,  9  East,  847. 

Accord  and  satisfaction  is  also  a  good  plea.     See  ante,  p.  83. 

Infancy  of  coarse  is  a  good  defence,  see  Taylor  v.  Croker,  4  Esp- 
187,  per  Lord  EUenborough,  C.  J.,  even  although  the  bills  were  drawn 
for  necessaries.     See  Williamson  v.  Watts,  1  Camp.  552. 

Giving  time  to  the  acceptor,  without  the  consent  of  the  drawer,  may 
have  the  effect  of  discharging  the  latter.  The  drawer  is,  in  law,  a  kind 
of  surety  for  the  payment  of  the  bill  by  the  acceptor ;  so  is  an  en- 
dorser ;  he  undertakes  to  pay  it,  if  the  acceptor  do  not ;  and  therefore 
giving  time  to  the  acceptor  without  his  consent,  will  in  general  discharge 
him.  Tindal  v.  Brown,  1  T.  R.  167,  2  T.  R.  186.  Where  the  holder 
received  lOOZ.  from  the  acceptor,  and  took  his  bond  and  warrant  of 
attorney  for  the  residue,  without  the  consent  of  the  endorser  (who  in  this 
respect  stood  in  the  same  situation  as  the  drawer),  it  was  holden  that  he 
thereby  discharged  the  endorser.  English  v.  Darley,  2  B.  &  P.  61 ; 
Gould  V.  Robinson,  8  East,  576.  But  the  contract  to  give  time,  must 
be  such  as  to  bind  the  parties ;  otherwise  it  will  be  no  bar  to  an  action 
by  the  holder  against  the  drawer.  Philpot  v.  Briant,""  4  Bing.  717 ; 
and  see  Pring  v.  Clarkson,*  1 B.  &  C.  14.  Therefore  the  holder  merely 
saying  to  the  acceptor  that  he  would  not  press  him,  does  not  discharge 
the  drawer ;  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652.  Nor  will  any  mere 
delay  to  sue  the  acceptor,  discharge  the  drawer.  Even  if  the  holder  bring 
an  action  against  the  acceptor,  and  take  a  cognovit  from  him,  if  the 
time  thereby  actually  given  to  him  do  not  exceed  the  time  at  which  the 
holder  could  have  obtained  judgment,  it  will  not  discharge  the  drawer. 
See  Price  v.  Edmunds,*  10  B.  &  C.  578 ;  Hewitt  v.  Goodrick,^  2  Car.  & 
P.  468 ;  Lee  v.  Levy,*  4  B.  &  C.  399 ;  Jay  v.  Warren,'  1  Car.  &  P. 
582.  So,  if  time  be  given  to  the  *acceptor  with  the  drawer's  p^jj^n 
consent,  Clarke  v.  Devlin^  8  B.  &  P.  363,  or  if  the  drawer,  knowing  L  J 
that  time  has  been  given,  promise  the  holder  to  pay  the  bill,  Stevens 
V.  Lynch,  12  East,  88,  the  drawer  is  still  liable.  And  where  the 
drawer,  upon  being  asked  by  the  holder  whether  he  should  give  time  to 
the  acceptor,  said,  '^  You  may  do  as  you  like,  for  I  have  had  no  notice 
of  non-payment,"  but  in  fact  he  had  notice :  it  was  holden  that  time 
given  to  the  acceptor  after  this,  did  not  discharge  the  drawer ;  Clarke  v. 
Devlin,  supra.  But  merely  saying  that  it  was  the  best  thing  that  could 
be  done,  was  holden  not  to  amount  to  an  assent.  Withall  v.  Master* 
man,  2  Camp.  179.  So,  giving  time  to  the  acceptor,  will  not  discharge 
the  drawer,  if  the  bill  were  accepted  for  the  accommodation  of  the 
drawer.  Collott  v.  Haigh,  8  Camp.  281.  Also,  giving  time  to  any 
subsequent  party,  Claridge  v.  Dalton,  4  M.  &  S.  226,  or  even  releas- 
ing him,  Carstairs  v.  RoUeston,**  5  Taunt.  551,  or  receiving  part  pay- 
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ment  from  him,  Walwyn  v.  St.  Quintin,  supra,  will  not  discharge  a  prior 
party,  although  the  latter  became  party  to  the  bill  merely  for  the  accom- 
modation of  the  former.  This  defence  of  course  must  be  specially 
pleaded. 

Payment  is  also  a  good  plea ;  see  ante,  p.  34 ;  so  is  payment  of  money 
into  court  as  to  part,  if  there  be  other  plea  or  pleas  as  to  the  residue. 
Ante,  p.  35. 

Although  a  plea  of  tender  is  not  a  good  plea,  in  an  action  against  the 
acceptor  of  a  bill,  ante,  p.  36,  yet  it  is,  in  an  action  against  the  drawer 
or  endorser.  The  drawer  is  bound  to  pay,  only  in  the  event  of  the  bill 
not  being  paid  by  the  acceptor;  and  he  may  tender  the  amount  and  inte- 
rest at  any  time  after  receiving  notice  of  dishonour,  and  before  an  action 
has  been  actually  commenced  against  him.  Where  he  received  notice 
of  dishonour  on  the  day  after  the  bill  became  due,  and  tendered  the 
money  the  next  day,  without  interest,  it  was  holden  sufficient.  Walker 
v.  Barnes,**  5  Taunt.  240.  But  in  a  later  case,  it  was  holden  to  be  no 
defence,  to  say,  that  the  action  was  commenced  before  a  reasonable  time 
had  elapsed  after  notice  given  of  dishonour ;  the  only  remedy  the  party 
has,  is,  by  applying  to  the  court  to  stay  the  proceedings.  Siggers  v. 
Lewis,  1  Cr.  M.  &  R.  870.(*)  See  as  to  the  plea  of  tender,  ante,  vol. 
i.  p.  142. 

It  is  no  plea,  however,  to  say  that  the  defendant  affixed  his  name  on 
the  blank  stamp,  before  the  bill  was  drawn.  Collins  v.  Emmett,  1  H. 
Bl.  313.  See  also  Balmanus  et  al.  v.  Thompson,  9  Law  J.,  57,  cp. 
See  as  to  other  pleas,  vol.  i.  tit.  Assumpsit,  p.  82,  &c. 


pgo-j  *SECTI0N    V. 

ACTION  BY  PAYEE  AGAINST  DRAWER  FOR  NON-ACCEPTANCE. 

DKCLABATION. 

Commencement,  as  ante,  p.  2.]  Whereas  the  said  J.  K.  for  acceptance,  and  the  said 

the  defendant  on ,  made  his  bill  of  J.  K.  then  refused  to  accept  the  same  ;  of 

exchange  in  writing,    and  directed  the  all  which  the  defendant  then  had  due  no- 
same  to  J.  K.,  and  thereby  required  the  tice  [and  then  promised  the  plaintiff  to 

said  J.  K.  to  pay  to  the  plaintiff /.  pay  the  same,  but  did  not  pay  the  same] . 

days  [weeks  or  months]  after  the  Add  a  count  for  the  original  consideration ; 

sight    [or  date]  thereof,  and  then  and  or  on  an  account  stated :  as  ante,  p.  2,  vntk 

there  delivered  the  same  to  the  said  plain-  breach: — ^To  the    plaintiffs   damage    of 

tiff;  and  the  same  was  then  presented  to    /. :  and  therefore  he  brings  suit,  &c. 

This  form  is  given  by  R.  G.  T.  1  W.  4.  See  ante,  p.  2.  The  action 
upon  the  bill  may  be  brought  immediately  after  the  refusal  to  accept ;  it 
is  not  necessary  to  wait  until  after  the  expiration  of  the  time  when  the 
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bill  would  be  due,  if  it  had  been  accepted ;  Milford  v.  Mayor,  1  Doug. 
55 ;  Bright  v.  Furrier,  Bui.  N.  P.  269,  3  Burr.  1687  ;  and  this  not  only 
as  against  the  drawer,  but  as  against  an  endorser  also.  Ballingalls  y. 
Gloster,  3  East,  481 ;  Whitehead  et  al.  v.  Walker,  9  Mees.  &  W.  506.(*) 
Where  the  bill  was  given  for  goods  sold  and  delivered  and  the  plaintiff 
commenced  an  action  upon  it  (adding  a  count  for  the  goods  sold  and 
delivered)  immediately  upon  the  bill  being  refused  acceptance,  and  be- 
fore the  expiration  of  the  time  for  which  it  was  drawn ;  it  was  holden 
that  the  action  was  rightly  brought.     Hickling  v.  Hardey,''  7  Taunt.  312. 

PLEA,  TRAVERSE  OF  THE  DRAWING. 

This  plea  may  be  pleaded  in  the  same  cases,  and  in  the  same  manner 
precisely,  as  in  an  action  against  the  drawer  for  non-payment.  See 
ante,  p.  63. 

PLEA,   TRAVERSE   OF   THE   PRESENTMENT. 

Commencement  as  ante,  p.  4] ,  says  that  plaintiff  in  the  said  [first  count]  has  above 

the  said  bill  of  exchange  in  [the  said  first  in  that  behalf  alleged :  and  of  this  he  the 

count  of]  the  said  declaration  mentioned,  defendant  puts  himself  upon  the  country, 

was  not  presented  to  the  said  J.  K.  for  ac-  &c.    Add  a  plea  to  the  common  counts^  if 

ceptance,  in  manner  and  form  as   the  any. 

BVIDBNCB. 

The  issue  is  of  course  upon  the  plaintiff;  and  he  will  have  to  prove 
that  the  bill  was  presented  for  acceptance,  and  that  the  drawee  either 
refused  altogether  to  accept  it.  Cheek  v.  Roper,  5  Esp.  175,  or  offered 
to  accept  it,  but  in  a  manner  varying  from  the  tenor  of  the  bill.  See 
ante,  p.  12, 13.  The  law  as  to  the  presentment  of  a  bill  for  acceptance, 
we  shall  consider  shortly,  under  the  following  heads : — 

^PBKBKMTXBNT  FOB  ACOBPTANOI.  C*^^] 

In  what  gases. — It  is  only  where  bills  are  drawn  at  a  certain  time 
after  sight,  that  it  is  necessary  to  present  them  for  acceptance ;  when 
drawn  after  date,  it  is  not.  Bayley,  226.  And  where  a  defendant,  by 
his  promissory  note,  promised  to  pay  at  ten  days  after  sight,  2502.,  with 
three  per  cent,  interest  up  to  the  day  of  acceptance^  it  was  holden  not 
necessary  to  leave  it  for  acceptance.     Sutton  v.  Tomer,''  7  B.  &  C.  416. 

When. — If  the  holder  of  a  bill,  payable  after  sight,  do  not  circulate 
it,  he  should  present  it  for  acceptance  within  a  reasonable  time  after  he 
receives  it :  otherwise  the  previous  parties  to  the  bill  are  relieved  of 
their  liability  upon  it.  No  certain  time  is  fixed  for  this  purpose ;  but 
the  only  general  rule  upon  the  subject  is,  that  it  shall  be  within  a 
reasonable  time ;  Bayley,  227  ;  and  what  shall  be  deemed  a  reasonable 
time,  is  a  question  for  the  jury.  Id.  Muilman  v.  D'Eguino,  2  H.  B. 
565.  Where  the  plaintiff,  at  Windsor,  took  a  bill  on  a  Friday,  on  a  house 
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in  London,  payable  one  month  after  sight,  and  it  was  not  presented  nntil 
the  Tuesday  following ;  it  was  left  to  the  jury  to  say  whether  it  had 
been  presented  within  a  reasonable  time;  and  a  verdict  being  found 
for  the  plaintiff,  the  court  refused  to  disturb  it.  Fry  v.  Hill,*  7  Taunt. 
397.  So  where  the  plaintiff's  traveller  received  from  a  customer,  a  bill 
drawn  by  a  banker  in  the  country  upon  a  London  banker,  at  twenty 
days  after  sight,  and  which  had  been  in  possession  of  the  customer 
some  days ;  the  traveller,  who  was  in  the  habit  of  transmitting  weekly 
to  the  plaintiffs  at  Bristol,  such  bills  and  money  as  he  received,  sent 
this  bill  to  them  on  the  seventh  day  after  he  received  it,  but  it  did  not 
reach  them  until  after  post  hour  on  Friday  the  eighth  day  ;  on  Monday, 
the  eleventh  day,  they  sent  it  to  London  for  acceptance,  and  it  was 
presented  on  the  12th,  and  then  acceptance  was  refused ;  Lord  Ten- 
terden,  C.  J.  told  the  jury  that  although  the  bill  had  been  retained  a 
considerable  time  in  the  hands  of  the  traveller,  yet  it  was  necessary  to 
look  to  the  nature  of  the  bill  and  the  course  of  dealing,  to  ascertain 
'whether  an  unreasonable  time  had  elapsed  before  presentment;  and 
that  this  being  a  banker's  bill,  it  was  not  unreasonable  to  treat  it  as 
not  requiring  immediate  presentment ;  and  the  jury  being  of  this  opinion 
found  for  the  plaintiffs.  Shute  v.  Robins,^  1  Moody  and  M.  183.  So, 
where  bills  drawn  here  upon  India,  and  dated  on  the  5th  March,  were 
purchased  by  the  plaintiff  on  that  day  for  a  house  in  Paris,  and  on 
receiving  instructions  from  that  house  on  the  30th  April,  he  sent  them 
to  India,  where  they  arrived  on  the  8d  October ;  on  the  5th  they  were 
sent  to  the  drawee  for  acceptance,  and  he  being  from  home,  no  answer 
waS|  received  from  him  until  the  17th,  and  then  he  refused  to  accept 
them :  Eyre,  C.  J.  left  the  case  to  the  jury,  but  told  them  he  thought 
P^Q  -  the  bills  had  been  sent  to  India  in  time,  and  that  *they  were  pre- 
L  J  sented  in  India  in  time ;  and  the  jury  accordingly  found  for  the 
plaintiff.  Muilman  v.  D'Eguino,  2  H.  Bl.  565.  So  if  the  bill  be 
negotiated,  and  pass  through  several  hands,  although  a  considerable  time 
elapse  before  it  is  presented,  yet  if  each  party  keep  it  but  a  reasonable  time 
before  he  passes  it  to  another,  this  will  be  no  defence  to  the  drawer  or 
endorser,  if  sued  upon  the  bill  on  its  being  returned  for  non-acceptance. 
Therefore  where  a  bill  drawn  in  London  on  Lisbon  at  thirty  days  after 
sight,  was  on  the  12th  May  sent  by  the  defendant  to  the  plaintiff  in 
Paris,  and  by  the  plaintiff  it  was  sent  to  a  house  in  Genoa,  who  negotiated 
it,  and  it  was  not  until  the  22d  August  it  was  presented  for  acceptance, 
but  it  was  then  refused,  the  drawee  having  failed  on  the  15th  July :  it 
was  urged  for  the  defendant  that  it  was  unwarrantable  to  send  the  bill 
to  Genoa,  instead  of  transmitting  it  to  Lisbon  for  acceptance;  but 
Gibbs,  C.  J.  held  otherwise,  and  the  jury  said  that  such  a  bill  might 
be  sent  round  the  world  before  it  was  so  presented,  and  found  for  the 

•  Eng.  Com.  Law  R.,  vol.  2.  '  Id.  22. 


ACTIONS  ON  BILLS  OF  BXCHANQB.  137 

plaintiff.  Goupy  v.  Harden,^  7  Taunt.  159  ;  Holt,  342.^  Even  'where 
it  appeared  that  the  defendant  having  offered  for  sale  in  the  money 
market  in  London  a  foreign  bill,  drawn  by  himself  on  a  merchant 
residing  at  Bio  Janeiro,  the  plaintiff  purchased  it,  but  the  exchange 
failing  immediately  after,  he  kept  the  bill  for  nearly  five  months,  and 
then  sold  it  to  another ;  in  the  mean  time  the  drawee  had  failed,  and 
irhen  the  bill  was  presented,  it  was  protested  for  non-acceptance,  and 
returned,  and  was  taken  up  by  the  plaintiff;  it  was  proved  at  the  trial 
that  foreign  bills  were  constantly  bought  and  sold  in  the  market,  for 
the  purpose  of  speculation,  and  that  this  course  of  business  was  so 
general,  it  must  have  been  known  by  the  defendant ;  there  was^  contra- 
dictory testimony  of  the  custom  of  forwarding  such  bills  for  acceptance, 
some  merchants  stating  that  they  conceived  the  course  to  be,  to  send  it 
by  the  first  or  second  packet  after  the  receipt  of  them,  and  others  stated 
that  such  bills  were  usually  kept,  without  being  forwarded  for  acceptance, 
as  long  as  it  suited  the  convenience  or  interest  of  the  holder :  but  that 
where  the  drawer  would  limit  the  period  of  his  responsibility,  he  either 
sent  one  part  forward  for  acceptance,  and  brought  the  other  to  the 
market  for  sale,  with  the  time  endorsed  on  it  at  which  the  first  one  had 
been  forwarded, — or  he  made  it  a  matter  of  express  stipulation  with 
the  purchaser,  that  the  bill  should  be  sent  forward  for  acceptance  within 
a  limited  time ;  but  all  the  witnesses  agreed,  that  if  the  bill  was  once 
put  in  circulation,  it  might  be  sent  to  any  part  of  the  world,  and  kept  a 
reasonable  time  by  each  successive  holder  before  it  was  passed  on  to  the 
next ; — Tindal,  C.  J.,  at  the  trial  told  the  jury  that  they  were  to  deter- 
mine, upon  the  evidence  before  them,  whether  there  had  been  unreason- 
able delay  in  the  plaintiff  in  sending  the  bill  forward  for  acceptance  or 
putting  it  into  circulation,  and  in  order  to  do  so  they  must  take  into 
consideration  the  situation  and  interests,  not  merely  of  the  drawer, 
or  of  the  holder,  but  of  both ;  and  the  jury  having  found  for  *the  p^^^-. 
plaintiff,  the  court  held  that  the  question  had  been  properly  left  ^  ^ 
to  them,  and  that  their  attention  was  properly  not  confined  to  whether 
due  diligence  had  been  used  by  the  plaintiff  with  reference  to  the  in- 
terests of  the  defendant  only.  Mellish  v.  Bawdon,^  9  Bing.  416.  But 
where  a  bill  drawn  in  duplicate  on  the  12th  August  at  Carbonear  in 
Newfoundland  on  a  house  in  England  at  ninety  days  after  sight,  for 
the  freight  of  a  vessel  from  Liverpool  to  Carbonear,  was  not  presented 
for  acceptance  until  the  16th  November ;  and  it  appeared  that  Carbonear 
was  only  twenty  miles  from  St.  John's,  with  a  daily  communication 
between  them,  and  that  there  was  a  post-office  packet  three  times  a 
week  from  St.  John's  to  England ;  and  no  circumstances  were  proved 
in  explanation  of  the  delay :  the  court  held  that  the  jury  had  properly 
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found  that  the  bill  had  not  been  presented  for  acceptance  within  a  rea- 
sonable time.     Straker  v.  Graham  et  al.,  4.  Mees.  &  W.  721. (*) 

In  the  case  of  a  bill  payable  after  sight,  the  time  for  which  it  is  drawn 
begins  to  run  from  the  time  it  is  presented  for  acceptance,  Baylej,  248, 
and  the  time  of  its  maturity  is  calculated  from  that.  We  have  seen, 
however  (ante,  p.  83),  that  the  holder,  immediately  upon  the  drawee 
refusing  to  accept  the  bill,  may  demand  payment  of  it  from  any  of  the 
previous  endorsers  or  the  drawer,  and  may  maintain  an  action  for  the 
amount,  without  waiting  for  the  bill  arriving  at  maturity.  Bright  v. 
Furrier,  Bui.  N.  P.  269 ;  Milford  v.  Mayor,  Doug.  55 ;  BalHngalls  v. 
Gloster,  8  East,  481 ;  Whitehead  et  al.  v.  Walker,  9  Mees.  &  W.  606.(*) 
But  after  giving  notice  of  the  non-acceptance,  the  holder  may,  if  he  will, 
retain  the  bill  until  it  becomes  due ;  and  then  it  may  be  presented  for 
payment  (although  not  accepted),  and  if  not  paid,  it  may  be  noted  for 
non-payment,  and  notice  thereof  given  to  the  previous  parties,  in  the 
ordinary  way.     See  Campbell  v.  French,  in  error,  6  T.  R.  200. 

How. — Upon  a  presentment  for  acceptance,  the  bill  itself  must  be  left 
with  the  drawee  for  twenty-four  hours,  see  Ingram  v.  Foster,  2  Smith, 
242,  unless  in  the  interim  he  either  accept  or  declare  his  resolution  not 
to  accept  it.  Bayley,  231.  It  may  be  called  for  the  next  day,  and  it 
must  then  be  returned  to  the  holder  accepted  or  not  accepted.  Where 
it  was  returned  not  accepted,  and  afterwards,  and  whilst  it  remained  in 
the  hands  of  the  party  who  presented  it,  the  drawee  desired  that  it 
might  be  again  presented,  and  it  would  be  honoured :  the  court  held 
that  the  holder  was  not  bound  to  present  it  a  second  time.  Hickling  v. 
Hardey,*^  7  Taunt.  312. 

PLEA,   TRAVERSE   OP  THE   NOTICE   OF  NON-ACCEPTANCE. 

Commencement^  as  ante,  p.  4],  says  that  plaintiffin  his  said  [first  count]  has  above 

he  had  not  due  notice  that  J.  K  refused  in  that  behalf  alleged ;  and  of  this  he  the 

to  accept  the  said  bill  of  exchange  in  [the  defendant  puts  himself  upon  the  country, 

said  first  count  of]  the  said  declaration  &c. 
mentioned,  in  manner  and  form  as  the 

*When  a  bill  is  presented  for  acceptance,  and  acceptance  is 
*•  -I  refused,  notice  of  the  non-acceptance  must  be  given  to  the  drawer 
and  endorsers,  to  make  them  liable.  Orr  v.  Maginnis,  7  East,  859. 
Even  where  a  bill  payable  after  date,  was  presented  for  acceptance  a 
month  before  it  was  due,  and  was  refused  acceptance,  and  the  holder, 
without  giving  notice  of  the  non-acceptance,  kept  the  bill  until  it  was 
due,  and  then  presented  it  for  payment,  and  gave  notice  of  non-pay- 
ment ;  and  it  appeared  that  a  week  before  the  presentment  for  payment, 
the  drawer  became  bankrupt,  although  he  was  in  good  credit  previously; 
the  question  was  whether,  as  the  bill  was  drawn  after  date,  it  was  neces- 

^  Eng.  Com.  Law  R.,  vol.  2. 
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sarj  to  give  notice  of  the  non-acceptance  to  an  endorser :  the  court  held 
that  although  the  holder  might  not  have  been  bound  to  present  the  bill 
for  acceptance,  yet  that  having  done  so,  he  was  bound  to  give  notice  of 
the  refusal  to  accept;  and  that  by  not  doing  so,  he  had  taken  the  risk 
upon  himself.  Blesard  v.  Hirst  et  ah,  5  Burr.  2670 ;  Goodall  v.  Dolley, 
1  T.  R.  71 2.  But  where  the  holder  of  a  bill  presented  it  for  accept- 
ance, and  it  was  refused,  and  instead  of  giving  notice  of  dishonour,  he 
endorsed  the  bill  to  another  person  for  a  valuable  consideration,  without 
notice  of  its  having  been  presented,  and  such  endorsee  again  presented 
it  for  acceptance,  it  was  again  refused,  and  he  gave  notice  thereof  to  the 
drawer :  the  court  held  that  want  of  notice  of  the  first  refusal  was  no 
answer  to  the  action,  that  although  as  between  the  party  presenting  the 
bill,  or  having  notice  of  its  non-acceptance,  notice  must  be  given  to  the 
drawer,  to  mak^  him  liable,  yet  this  operates  only  as  a  personal  dis- 
charge of  the  drawer  as  against  the  party  failing  to  give  the  necessary 
notice,  but  does  not  affect  the  right  of  an  innocent  endorsee  for  value, 
and  without  notice  of  the  previous  default.  Dunn  et  al.  v.  O'Keefe,  in 
error,  5  M.  &  S.  282.  If,  on  the  other  hand,  no  notice  or  an  insuffi- 
cient notice  be  given,  and  an  endorser  through  ignorance  of  the  fact, 
pay  the  amount  of  the  bill  to  the  holder,  this  does  not  revive  the  liability 
of  the  previous  endorser  or  drawer,  or  give  any  right  to  the  party  pay- 
u^g  i^)  hy  then  giving  notice,  to  maintain  any  action  against  them  upon 
it.     Roscoe  V.  Hardy,  12  East,  434. 

But  where  the  drawer  has  no  assets  in  the  hands  of  the  drawee,  or 
any  reasonable  expectation  of  them,  this  is  a  sufficient  excuse  for  not 
giving  notice  of  non-acceptance,  in  the  same  manner  and  under  the  same 
circumstances  as  in  the  case  of  notice  of  non-payment.  See  Legge  v. 
Thorpe,  12  East,  171 ;  and  see  ante,  p.  77.  So,  a  subsequent  promise 
to  V^7i  ^J  t^^  drawer  or  endorser,  will  dispense  with  proof  of  notice. 
Hopes  V.  Alder,  6  East,  16,  n. 

By  Stat.  3  &  4  Anne,  c.  9,  s.  4,  6,  7,  it  should  seem  that  it  was  in- 
tended that  there  should  be  a  protest  of  an  inland  bill  for  non-accept- 
ance, in  the  same  manner  as  is  required  in  the  case  of  foreign  bills ;  but 
as  the  Act  contains  a  proviso  (s.  8),  that  nothing  therein  contained 
shall  extend  to  discharge  any  remedy  that  any  person  may  have  against 
the  drawer,  or  endorser  of  such  *bill,  and  as  at  common  law  an  _  ^^^  _ 
action  lay  in  such  a  case  although  there  was  no  protest,  it  is  I-  ^ 
holden  that  a  protest  is  unnecessary  in  all  cases  with  respect  to  inland 
bills.     Windle  v.  Andrews,  2  B.  &  A.  696. 

BVIDBNOE. 

The  proof  of  notice  of  non-acceptance,  is  the  same  as  in  the  case  of 
notice  of  non-payment ;  and  the  observations  ante,  p.  70,  &c.,  with  re- 
spect to  the  latter,  may  in  general  be  considered  as  having  reference  to 
the  former  also. 
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SPEOIAL  PLEADINGS  AND  BVIDKHOB. 


All  pleas  which  may  be  specially  pleaded  to  an  action  against  the 
drawer  for  non-payment,  and  which  have  no  reference  to  the  acceptor, 
may  in  general  be  pleaded  to  an  action  for  non-acceptance.  With  re- 
ference to  the  plea  of  the  statute  of  limitations,  however,  it  may  be 
necessary  to  mention  that  the  time  of  limitation  begins  to  ran  from  the 
presentment  of  the  bill  for  acceptance,  and  not  from  the  time  at  which 
the  bill  was  at  maturity.  Whitehead  et  al.  v.  Walker,  9  Mees.  &  W. 
506.(*) 


SECTION    VI. 
ACTION  BY  ENDORSEE  AGAINST  DRAWER,  FOR  NON-PAYMENT. 

DECLABATIOM   ON   A   BILL  AFTBB   SIGHT. 

Commencement  J  as  antej  p.  2.]    Whereas  said  J.  K.  did   not  pay  the  said  bill,  al- 

the  defendant  on ,  made  his  bill  of  though  the  same  was  presented  to  him 

exchange  in  writing,  and   directed   the  on  the  day  when  it  became  due ;  of  all 

same  to  J.  K.,  and  thereby  required  the  which  the  defendant  then  had  due  notice 

said  J.  K.  to  pay  to  the  order  of  the  said  [and  then  promised  the  plaintiff  to  pay 

defendant  /.,  —  days  [weeks  or  the  same,  but  did  not  pay  the  same]. 

months]  after  the  sight  thereof,  and  the  Add  a  count  on  an  account  statedj  t/*  the 
said  defendant  then  endorsed  the  same  drawer  be  the  immediate  endorser  to  the  plain' 
[to  L.  M.,  and  the  said  L.  M.,  then  en-  tiff;  see  Burmester  et  al.  v.  Hogarth j  12 
dorsed  the  same]  to  the  plaintiff;  and  the  Law  J.  178,  ex. ;  see  the  form,  ante,  p.  2 ; 
said  J.  K.  then  saw  and  accepted  the  and  add  a  lyreach  :'^To  ihe  plaintiff's  da- 
same,  and  the  said  period  elapsed  before    mage  of 1. :  and  therefore  he  brings 

the  commencement  of  this  suit :  yet  the  suit,  &c. 

DECLABATION  ON  A  BILL  AFTBB  DATE. 

Commencement,  as  ante,  p.  2.]  Whereas  the  said  L.  M.  then  endorsed  the  same] 

the  defendant,  on ,  made  his  bill  of  to  the  plaintiff:  but  the  said  J.  K.  did  not 

exchange  in  writing,  and  directed  the  pay  the  said  bill,  ahhough  the  same  was 

same  to  J.  K.,  and  thereby  required  the  presented  to  him  on  the  day  when  it  be- 

said  J.  K.  to  pay  to  the  order  of  the  said  came  due  ;  of  all  which  the  defendant 

defendant  h  days  [weeks  or  then  had  due  notice  [and  then  promised 

months]  after  the  date  thereof,  which  the  plaintiff  to  pay  the  same].    Add  a 

period  had  elapsed  before  the  commence-  count  on  an  account  stated,  if  necessary  ;  vide 

ment  of  the  suit ;  and  the  said  defendant  supra : — ^To    the   plaintiff's    damage  of 

then  endorsed  the  same  [to  L.  M.,  and  /. :  and  therefore  he  brings  suit^  &c. 

r*891        *^^  ^^^  ^^^^  ^^  ^^*  payable  to  the  drawer's  order,  then,  instead 
of  alleging  that  the  defendant  endorsed,  &c.,  say,  "  the  defen- 
dant then  delivered  the  %ame  to  the  said  JS.  F.  (the  payee),  and  the  said 
E.  F.  then  endorsed  the  same  to  L.  j9f.,"  &c.  as  above. 

In  Henry  v.  Burbridge,  8  Bing.  N.  C.  501,  it  is  said,  that  a  declara- 
tion by  endorsee  against  drawer  is  bad  on  special  demurrer,  for  not 
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alleging  a  promise  to  pay  by  the  defendant.  And  the  same  has  recently 
been  decided  by  the  Court  of  Exchequer,  Smith  v.  Cox,  12  Law  J.  307? 
ex.  Therefore  although  no  such  promise  is  in  the  form  given  by  the 
rule  of  court,  and  if  stated  it  could  not  be  traversed,  I  have  thought  it 
right  to  add  a  promise  in  this  and  others  of  the  forms  where  it  was 
omitted.  See  Griffith  v.  Roxbrough,  2  Mees.  &  W.  734  ;(*)  Sticker  et 
al.  V.  Barker,  9  Id.  321. 

PLEA,  TRAVERSE  OF  THE  DRAWING. 

The  defendant  may  of  course  traverse  the  fact  of  his  having  made  the 
bill.  The  plea  is  the  same,  and  it  is  proved  in  the  same  way  as  the  plea, 
ante,  p.  63. 

PLEA,  TRAVERSE   OF  THE   ENDORSEMENT. 

* 

Commencement,  08  antejip.  4"]  ySSijQjihBX  plaintiff  in   the  said  [first  count]  has 

he  [or  the  said  L.  M.]  did  not  endorse  above  in  that  behalf  alleged :  and  of  this 

the  said  bill  in  the  said  [first  count]  he  the  defendant  puts  himself  upon  the 

mentioned,  in  manner  and  form  as  the  country,  &c. 

The  defendant  may  in  this  way  traverse  any  or  every  of  the  endorse- 
ments set  out  in  the  declaration. 

SVIDBNOB. 

The  evidence  for  the  plaintiff  is  the  same  as  under  the  plea,  ante,  p. 
41 ;  and  the  evidence  for  the  defendant  the  same  mutatis  mutandis^  as 
under  a  traverse  of  the  acceptance,  ante,  p.  14.  As  to  the  law  relative 
to  endorsement,  see  ante,  p.  43,  &c.  If  it  be  by  procuration,  the  au- 
thority must  be  proved,  as  directed,  ante,  p.  9.  See  Hay  v.  Goldsmidt, 
2  Smith,  79 ;  Prescott  v.  Flynn,^  9  Bing.  19.  But  if  he  have  endorsed  in 
his  own  name,  and  not  per  procuration,  then,  as  by  such  endorsement  he 
has  made  himself  personally  liable,  proof  of  his  endorsement  simply  will 
be  sufficient.  So,  if  an  executor  endorse  a  bill,  ho  makes  himself  per- 
sonally liable ;  per  BuUer,  J.,  in  King  v.  Thom,  1  T.  R.  487 ;  and  it  is 
not  necessary  to  prove  that  he  is  executor,  although  he  sign  as  such. 

If  the  endorsement  traversed  be  that  of  the  payee,  it  is  necessary,  not 
only  to  prove  the  handwriting,  but  also  to  give  some  evidence  of  identity ; 
it  is  not  sufficient  to  prove  that  a  person,  saying  he  was  the  payee,  en- 
dorsed it.  But  where  the  evidence  was,  that  a  person  calling  himself 
Edward  Shanahan  produced  the  bill  (which  was  payable  to  Edward 
Shanahan)  to  the  plaintiff,  and  produced  also  a  letter  of  introduction  to 
the  plaintiff  from  a  respectable  firm,  in  which  he  was  described  as  Ed- 
ward Shanahan,  and  he  thereby  obtained  a  letter  of  credit  from  the 
plaintiff  for  the  amount :  the  court  held  that  the  possession  of  the  bill 
^itself,  and  the  letter  of  introduction,  and  the  length  of  time  r^qri-t 
which  had  elapsed  without  any  other  person  claiming  as  payee,   ^ 

>  £ng.  Com.  Law  R.,  vol.  23. 
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was  sufficient  evidence  of  identity.     Bulkelej  v.  Butler,"*  2  B,  &  0. 
484. 

A  promise  by  the  drawer  to  pay,  however,  will  dispense  with  proof 
of  any  of  the  endorsements.  See  Jones  v.  Morgan,  2  Camp.  474; 
Lundie  v.  Robertson,  7  East,  231. 

PLEA,  TRAVERSB   OF  THB  ACCEPTANCE. 

This  plea  is  the  same  as  the  form,  ante,  p.  4,  except  that  instead  of 
"he  did  not  accept,"  &c.,  you  say,  "the  said  J.  K.  did  not  accept," 
&c.  The  evidence  is  also  the  same,  both  for  plaintiff  and  defendant,  as 
is  detailed,  ante,  p.  5,  &c.  If  it  be  proved,  however,  that  at  the  time 
the  defendant  endorsed  or  delivered  the  bill  to  his  endorsee,  the  accept- 
ance was  upon  it,  it  will  dispense  with  proof  of  the  acceptance  altogether, 
as  being  an  implied  admission  of  it.  See  Smith  v.  Belamy,"  2  Stark. 
223.  And  it  is  only  in  the  case  of  a  bill  payable  after  sight  that  the 
acceptance  can  be  traversed.  It  is  necessary  to  state  the  acceptance  in 
such  a  case,  in  order  to  show  when  the  bill  became  due ;  and  it  being 
necessary  to  state  it,  the  statement  may  of  course  be  traversed;  but  in 
a  declaration  on  a  bill  after  date,  the  acceptance  is  not  stated,  even 
although  it  be  accepted  payable  at  a  banker's,  &c.,  Parke  v.  Edge,  1 
Gr.  &  M.  429,(*)  and  cannot  of  course  be  traversed.  The  case  of  Tan- 
ner V.  Bean,**  4  M.  &  C.  312,  in  which  it  was  decided  that  the  accept- 
ance need  not  be  proved  in  an  action  against  the  drawer  or  endorser^ 
was  evidently  a  case  of  a  bill  payable  after  date,  from  what  was  stated 
by  Abbott,  G.  J.,  in  his  judgment. 

PLEA,   TRAVERSE   OF  THE   PRESENTMENT. 

This  is  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante,  p. 
65.     As  to  the  law  upon  this  subject  generally,  see  ante,  p.  65.     Yoa 
cannot  traverse  the  non-payment  in  this  general  way,  and  conclude  to 
the  country ;  but  you  must  plead  the  payment  specially,  and  conclude 
with  a  verification. 

PLEA,   TRAVERSE  OF  NOTICE   OF   DISHONOUR. 

This  is  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante,  p. 
67.     As  to  the  law  upon  this  subject  generally,  see  ante,  p.  70« 

SPECIAL  PLBADINQS  AND   SYIDENCE. 

The  same  plea  may  be  specially  pleaded,  as  to  a  declaration  by  the 
payee  against  the  drawer,  if  it  can  be  alleged  and  proved  that  the  plain- 
tiff was  an  endorsee  without  value,  or  suing  as  quasi  trustee  for  the 
party  whose  title  is  impugned.  But  where  the  plea  stated  that  the  bill 
was  accepted  for  the  accommodation  of  the  defendant,  who  endorsed  it 

■  Eng.  Com.  Law  R.,  vol.  9.  ■  Id.  3.  •  Id.  10. 
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in  blank,  and  delivered  it  to  A.  to  be  discounted  for  his  benefit,  that  A, 
delivered  it  to  B.  for  a  *debt  due  to  him,  of  which  the  plaintiff,    p^Q^-. 
irho  had  received  it  after  several  endorsements,  had  notice  ;  the   *-      ^ 
court  held  the  plea  to  be  bad,  as  it  did  not  appear  that  the  defendant 
had  not  been  informed  by  A.  of  the  mode  in  which  he  disposed  of  the 
bill,  and  was  not  satisfied  by  him  as  to  the  amount.     Noel  v.  Kich,  2 
Cr.  M.  &  R.  560.(*)     So,  where* the  plea  stated  that  A.,  being  in  want 
of  a  loan  of  money,  applied  to  the  plaintiff  for  it,  who  consented  to 
give  it  if  A.  would  accept  a  bill  to  be  drawn  by  the  defendant  for  it 
(and  which  was  the  bill  in  question)  and  would  consent  to  receive  two- 
thirds  in  money,  and  one-third  in  wine ;  and  that  the  wine  was  never 
delivered,  and  the  contract  for  the  sale  and  delivery  thereof  was  a  gross 
fraud :  the  court  held  this  plea  to  be  bad,  as  being  an  answer  only  to 
the  third  part  of  the  cause  of  action ;  and  as  to  the  fraud  alleged,  it 
was  not  stated  of  what  it  consisted,  or  of  what  kind  or  nature  it  was, 
and  in  that  respect  the  plea  was  wholly  unintelligible.     Connop  v. 
Holmes,  2  Cr.  M.  &  R.  719.('*')    Also,  where  the  declaration  was  on  a 
bill  drawn  by  defendant,  and  by  him  endorsed  to  B.,  and  by  B.  to 
the  plaintiff,  the  plea  stated  that  the  defendant  endorsed  it  in  blank  to 
A.,  who,  until  B.  became  possessed  of  it,  held  it  for .  the  sole  use  of 
the  defendant,  to  get  discounted  for  him,  and  pay  him  the  proceeds,  and 
that  A.  fraudulently,  and  in  violation  of  good  faith,  and  contrary  to 
the  said  purpose,  delivered  the  bill  to  B.,  who  took  it  without  discount- 
ing the  same,  contrary  to  the  said  purpose,  and  in  breach  and  violation 
thereof,  to  wit,  for   the  purpose,  and  under  colour  and  pretence,  of 
securing  an  alleged  debt  from  A.  to  B.,  and  that  B.  was  not  a  bond  fide 
holder  for  valuable  consideration,  and  that  the  plaintiff  was  not  at  any 
time  a  bond  fide  holder  for  valuable  consideration,  and  that  the  defen- 
dant never  received  consideration  or  value  from  A.  or  B.  or  the  plain- 
tiff, or  any  other  person,  for  the  endorsing  or  payment  of  the  bill ; 
and  to  this  there  was  a  replication  de  injurid :  the  court  held  that  this 
did  not  put  in  issue  any  mala  fides  on  the  part  of  the  plaintiff,  or 
whether  he  knew  of  the  fraud  at  the  time  he  received  the  bill,  but 
merely  whether  he  gave  a  valuable  consideration  for  it,  and  which  was 
proved ;  if  the^  defendant  wished  to  put  in  issue  the  plaintiff's  know- 
ledge of  the  fraud,  he  ought  to  have  expressly  averred  that  he  had 
notice  of  it.     Usher  v.  Rich,?  10  Ad.  &  El.  784.     But  where  the  plea 
stated  that  the  bill  was  drawn  and  endorsed  to  the  plaintiff  in  payment 
of  17  pockets  of  hops  sold  by  the  plaintiff  to  the  defendant  as  the  hops 
of  a  certain  planter,  and  answering  certain  samples  then  produced,  but 
that  the  plaintiff  had  not  delivered  to  the  defendant  any  pocket  of  hops 
answering  the  said  samples,  or  any  hops  whatsoeverj  and  the  same 
remained  wholly  undelivered;  to  which  the  plaintiff  replied  de  injurid; 

p  Eog.  Com.  Law  R.,  vol.  37. 
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and  at  the  trial  it  was  proved  that  17  pockets  of  hops  had  heen 
delivered  by  the  plaintifif  to  the  defendant,  but  not  answering  the  sam- 
ples, and  the  jury  gave  a  verdict  for  the  defendant ;  upon  a  motion  for 
a  new  trial,  the  court  held  that  the  words  in  italics  might  be  rejected 
as  surplusage,  the  previous  part  of  the  plea  being  of  itself  a  good 
r*Q<>n  *d^f^^<5®  without  them ;  and  that  if  the  plaintiff  wished  to  rely 
^  J  on  the  defendant's  acceptance  of  the  hops  delivered,  he  should 
have  replied  that  matter ;  the  court  therefore  refused  to  grant  a  new 
trial.     Wells  v.  Hopkins,  5  Mees-  &  W.  7.(*) 

If  a  bill  be  drawn  by  one  of  two  or  more  partners,  in  fraud  of  the 
others,  and  be  made  payable  to  or  endorsed  by  the  partner  drawing  it 
to  a  person  privy  to  the  fraud,  this  will  be  a  good  answer  by  the  part- 
ner defrauded,  to  an  action  by  such  payee  or  endorsee.  See  ante,  p. 
7.  But  where,  in  such  a  case,  A.,  one  of  the  partners,  pleaded  that 
B.,  the  other  partner,  endorsed  the  bill  to  the  plaintiff  in  the  partner- 
ship name,  after  a  dissolution  of  the  partnership,  without  the  privity 
and  consent  and  in  fraud  of  the  defendant  A.,  for  B.'s  private  pur- 
poses, and  that  the  plaintiff  knew  of  the  dissolution  at  the  time  of  the 
endorsement:  this  plea  was  holden  bad,  even  after  verdict,  for  not 
stating  that  the  plaintiff  colluded  with  B.,  and  was  privy  to  the  fraud : 
merely  stating  that  he  knew  of  the  dissolution  was  immaterial,  as  either 
partner  might  legally  have  endorsed  the  bill  in  the  partnership  name, 
although  the  partnership  were  dissolved  in  every  other  respect.  Lewis 
T.  Eeilly  et  al.,*»  1  Ad.  &  El.  N.  C.  349. 

Where,  in  an  action  by  endorsee  against  drawer,  the  defendant  pleaded 
that  the  plaintiff,  after  the  bill  was  endorsed  to  him,  and  before  the  com- 
mencement of  the  action,  endorsed  it  over  to  another,  whose  name  to  the 
defendant  was  unknown,  and  that  the  defendant  then  became  and  still 
was  liable  to  pay  the  sum  in  the  said  bill  specified  to  such  third  person, 
who,  from  the  time  of  such  endorsement,  and  until  and  at  and  after  the 
time  when  the  bill  became  due,  and  the  action  was  commenced,  was  the 
holder  of  the  bill ;  to  which  the  plaintiff  replied  de  injuridj  and  the 
defendant  demurred ;  the  court  held  the  replication  sufficient,  although 
the  more  scientific  way  of  replying,  would  have  been  to  state,  by  way 
of  inducement,  that  the  plaintiff  was  the  holder  of  the  bill  at  the  time  of 
the  commencement  of  the  action,  and  to  conclude  with  a  special  traverse 
of  such  third  party  being  then  the  holder  of  it.  Fraser  v.  Welch  et  al., 
8  Mees.  &  W.  629.(*) 

It  has  been  already  mentioned,  that  where  the  defence  is,  that  the 
bill  has  been  paid,  it  is  not  sufficient  to  traverse  the  non-payment,  as 
stated  in  the  declaration,  and  conclude  to  the  country,  but  the  payment 
must  be  pleaded  specially,  in  the  ordinary  way ;  see  ante,  p.  34 ;  and 
for  the  form  of  the  plea,  see  ante,  vol.  i.  p.  110.     But  where  the  drawer 
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of  a  bill,  before  it  became  due,  agreed  to  take  a  mortgage  from  the  I 

acceptor  for  the  amount,  which  was  accordingly  executed,  and  the  drawer  i 

thereupon  gave  up  the  bill  to  the  acceptor  uncancelled,  and  the  acceptor, 

instead  of  cancelling  or  destroying  it,  passed  it  to  A.,  and  A.  endorsed 

it  to  the  plaintiff  for  value,  and  without  notice :  it  was  holden  that  this 

was  no  answer  to  an  action  on  the  bill  by  the  plaintiff  against  the 

drawer ;  and  that  another  plea,  which  stated  that  the  acceptor  had  paid 

the  bill  to  the  defendant,  the  drawer,  before  it  became  due,  and  after« 

wards,  and  without  a  new  stamp,  put  it  again  *into  circulation,    p^qq-i 

could  not  be  sustained,  because  there  had  been  no  payment  in   '^      ^ 

fact,  but  a  security  merely,  which  was  no  proof  of  the  allegation  in  the 

plea.     Morley  v.  Culverwell,  7  Mees.  &  W.  174.(*)    But  if  the  holder 

receive  part  payment  from  an  endorser,  he  may  afterwards  recover  the 

residue,  if  not  the  whole,  from  the  drawer.    Walwyn  v.  St.  Quintin,  1 

B.  b  P.  652. 

Time  given  to  the  acceptor,  without  the  assent  of  the  drawer,  will,  we 
have  seen  (ante,  p.  81),  be  a  good  answer  to  an  action  against  the  latter ; 
and  this,  whether  it  be  given  by  the  endorsee  or  the  payee.  But  where 
the  endorsee  brought  an  action  against  the  acceptor,  and  consented  to  a 
judge's  order  to  stay  proceedings  in  it  for  a  certain  time,  and  in  case  of 
non-payment  at  that  time  he  should  have  judgment,  and  it  did  not  ap- 
pear that  the  plaintiff  could  have  obtained  judgment  sooner  if  he  had 
proceeded  in  the  action :  this  was  holden  to  be  no  defence  for  the  drawer 
in  an  action  by  the  plaintiff  against  him  upon  the  same  bill.  Kennard 
et  al.  V.  Knott,  11  Law  J.  814,  cp.  So,  if  the  bill  were  accepted  for 
the  accommodation  of  the  drawer,  it  will  be  no  answer  to  an  action 
against  him,  that  the  plaintiff  gave  time  to  the  acceptor.  CoUott  v« 
Haigh,  3  Camp.  281. 


SAOTION    VII. 
ACTION  BY  ENDORSEE  AGAINST  DRAWER,  FOR  NON-ACCEPTANCE. 

DBCLABATIOH. 

Commencement,  as  ante,  p.  2.]  Whereas  J.  K.  for  acceptance,  and  the  said  J.  K. 

the  defendant  on  — — ,  made  his  bill  of  then  refused  to  accept  the  same ;  of  all 

exchange  in  writing,  and  directed  the  which  the  defendant  dien  had  due  notice 

same  to  J.  K.,  and  thereby  required  the  [and  then  promised  the  plaintiff  to  pay 

said  J.  K.  to  pay  to  the  order  of  the  said  the  same>  but  did  not  pay  the  same] . 

defendant L  days   [weeks  or  Add  a  count  on  an  account  gtatedy  if  nece^ 

months]  after  the  sight  [or  date]  thereof,  sary  ;  see  ante,  p.  88 ;  and  see  the  form,  ante, 

and  the  said  defendant  then  endorsed  the  p.  2,  and  add  a  breath  >-^o  the  plaintiff's 

same  to  [L.  M.,  and  the  said  L.  M.  then  damage  of        /.;  and  therefore  he  brings 

endorsed  the  same  to]  the  plaintiff:  and  his  suit,  &c. 
the  same  was  then  presented  to  the  said 

VOL.  XI.  10 
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This  is  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante,  p.  68. 

PLEA,  TRAVERSE  OF  THE  ENDORSEMENT. 

This  is  also  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante, 
p.  89,  41. 

[*94]  *PLBA,   TRAVERSE   OF  THE   PRESENTMENT   FOR  ACCEPTANCE. 

This  is  also  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante, 
pp.  83,  84. 

PLEA,   TRAVERSE   OF  THE  NOTICE   OF   NON-ACCEPTANCE. 

This  is  also  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante, 
p.  86. 

SPECIAL  PLEADINGS   AND   EVIDENCE. 

The  special  pleadings  may  readily  be  framed  from  those  in  the  5th 
and  6th  sections,  ante,  p.  81,  90,  and  from  the  special  pleas  in  assump- 
sit, ante,  vol.  i.  p.  82,  &c. 


SECTION    VIII. 
ACTION  BY  ENDORSEE  AGAINST  ENDORSER,  FOR  NON-PAYMENT. 

DIOLABA.TION  OH   A  BILL  AFTBli  SIGHT. 

Commencementj  as  ante^  p.  2.]  Whereas  of  this  suit ;  yet  the  said  J.  K.  did  not  pay 

one  G.  H.  on ,  made  his  bill  of  ex-  the  said  bill,  although  the  same  was  pre- 

change  in  writing,  and  directed  the  same  sen  ted  to  him  on  the  day  when  it  became 
to  J.  K.,  and  thereby  required  the  said  J.  due ;  of  all  which  the  defendant  then  had 
K.  to  pay  to  his  order  [or  to  pay  to  the  due  notice  [and  then  promised  the  plain- 
order  of  L.  M.]  £ days  [weeks  tiff  to  pay  the  same,  but  did  not  pay  the 

or  months]  after  the  sight  thereof:!  and  same].  Add  a  count  on  an  account  stated, 
the  said  G.  H.  [or  L.  M.]  then  endorsed  where  the  defendant  is  the  immediate  endar- 
the  said  bill  to  N.  0.,  and  the  said  N.  0.  ser  to  the  plaint^;  see  the  form,  ante,  p.  2 ; 
then  endorsed  the  same  to  the  defendant,  and  see  Wagstaffe  v.  Broadman,  9  D.  & 
and  the  defendant  then  endorsed  the  same  R.  248 ;  and  add  a  breach : — To  the  plain- 
to  the  plaintiff;  and  the  said  J.  K.  then  tiff's  damage  of——/.;  and  therefore  he 
saw  and  accepted  the  same,  and  the  said  brings  suit,  &c. 
period  elapsed  before  the  commencement 

DECLARATION  ON  A  BILL  AFTIB  DATS. 

Commencement,  as  ante,  ip.  2.]    Whereas    £ days  [weeks  or  months], 

G.  H.  on  — -,  made  his  bill  of  exchange  after  the  date  thereof,  which  period  had 

in  writing,  and  directed  the  same  to  J.  K.,  elapsed  before  the  commencement  of  this 

and  thereby  required  the  said  J.  K.  to  pay  6uit;t  and  the  said  G.  H.  {or  L.  M.]  then 

to  his  order  [or  to  pay  to  the  order  of  L.  M.]  endorsed  the  said  bill  to  [N.  0.,  and  the 

t  If  the  bill  be  drawn  payable  to  a  third  party,  here  add  ''  and  the  said  G.  H.  then 
delivered  the  bill  to  the  said  L.  M.'' 
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said  N.  0.  then  eDdorsed  the  same  to]  the  the  defendant  then  had  due  notice  [and 

defendant,  and  the  defendant  then  en-  then  promised  the  plaintiff  to  pay  the 

dorsed  the  same  to  the  plaintiff;  but  the  same] .    Add  a  count  on  an  account  stated, 

said  J.  K.  did  not  pay  the  said  bill,  although  ut  supra;  and  a  breach: — ^To  the  plain- 

the  same  was  presented  to  him  on  the  tiff's  damage  of  £ ]  and  therefore  he 

day  when  it  became  due  ]  of  all  which  brings  suit,  &c. 

♦This  action  may  be  brought  against  any  endorser  on  the  bill,  p^Qc-, 
previous  to  the  plaintiff,  whether  he  be  the  party  who  immediately  *-  -■ 
endorsed  it  to  the  plaintiff  or  not.  But  if  A.  endorse  a  bill  to  B.,  and 
B.  endorse  it  back  to  A.,  A.  cannot  maintain  an  action  upon  it  against 
B. ;  and  if  this  appear  upon  the  declaration,  it  will  be  bad  even  in  arrest 
of  judgment.  Bishop  v.  Hayward,  4  T.  B.  470 ;  and  see  Britten  v. 
Webb,'  2  B.  &  G.  483.  But  where  A.  endorsed  a  bill  specially  to  B., 
and  before  B.  endorsed  it,  C.  wrote  an  endorsement  upon  it,  it  being  in 
B.'s  possession  at  the  time ;  it  was  holden  that  B.  could  sue  G.  upon 
his  endorsement.    Penny  v.  Innes,  1  Cr.  M.  &  R.  439.(*) 

PLEA,  TRAYERSB  OF  THE  ENDORSEMENT. 

This  is  also  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante, 
p.  89,  41.  The  defendant,  however,  can  only  traverse  his  own  endorse- 
ment, and  those  of  any  subsequent  endorsers ;  but  not  the  endorsement 
of  a  previous  endorser,  for  by  his  own  endorsement  he  has  admitted  the 
ability  and  signature  of  every  antecedent  party.  Lambert  v.  Pack, 
Salk.  127,  Ld.  Raym.  448.  If  the  defendant  have  admitted  his  endorse- 
ment, it  is  conclusive  evidence  against  him ;  Gooper  v.  Le  Blanc,  2  Str. 
1051 ;  and  if  any  person  were  induced  to  take  the  bill  upon  such  an 
admission,  it  would  be  conclusive  evidence  of  the  endorsement,  even 
although  the  endorsement  were  in  fact  a  forgery.  Id.  Leach  v.  Buchanan, 
4  Esp.  226.  But  if  the  endorsement  of  any  other  person  be  traversed, 
his  admission  of  his  handwriting  will  be  no  evidence  against  the  defen- 
dant. Hemmings  v.  Robinson,  Barnes,  436 ;  and  see  Gray  v.  Palmer, 
1  Esp.  125. 

It  has  been  stated,  ante,  p.  17,  that,  in  an  action  against  the  acceptor, 
if  the  bill  appear  upon  the  face  of  it  to  have  been  altered  in  a  material 
part,  it  is  incumbent  upon  the  plaintiff  to  prove  that  it  was  made  under 
circumstances  which  do  not  affect  the  validity  of  the  bill.  But  this  is 
not  the  case,  under  a  plea  traversing  merely  the  endorsement.  Sibley 
V.  Fisher,*  7  Ad.  &  EI.  444.  The  bill  must  be  produced ;  if  it  be  lost, 
no  secondary  evidence  can  be  given  of  it.  Champion  v.  Terry,  ^  3  Brod. 
&;  B.  295,  unless  it  be  proved  to  have  been  specially  endorsed  to  the 
plaintiff.  See  ante,  p.  5.  The  drawing  cannot  be  traversed,  because 
the  endorsement  is  an  admission  of  it.  See  Free  v.  Hawkins,  Holt,  550. 
Where  the  endorser  pleaded  that  he  did  not  make  or  draw  the  bill,  the 
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court  held  that  the  plaintiff  could  not  treat  the  plea  as  a  nallitj,  and 
sign  judgment.    Allen  v.  Walker,  2  Mees.  &  W.  317.(*) 

PLEA,   TRAVERSE  OF  THE  ACCEPTANCE. 

This  plea  is  the  same  as  the  plea,  ante,  p.  4,  except  that  instead  of 
^^  he  did  not  accept,"  &c.,  you  saj,  "  the  said  J.  K.  did  not  accept," 
r*Qftn  ^^'  ^^®  evidence  is  also  the  same,  both  for  *plaintiff  and  defen- 
^  ^  dant,  as  is  mentioned,  ante,  p.  5,  &c.  It  is  only  in  the  case  of  a 
bill  payable  after  sight,  however,  that  the  acceptance  can  be  traversed ; 
see  ante,  p.  90 ;  and  even  where  it  may  be  traversed,  evidence  that  the 
acceptance  was  on  the  bill  at  the  time  the  defendant  delivered  it  to  the 
endorsee,  will  be  deemed  an  admission  by  him  of  the  acceptance,  and 
will  dispense  with  proof  of  it. 

PLEA,   TRAVERSE   OF  THE   PRESENTMENT. 

This  is  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante,  p.  64, 
65.  If  there  be  any  defect  in  the  presentment,  and  after  the  bill  was 
due  the  defendant  applied  for  indulgence,  it  will  be  left  to  the  jury  to 
say  whether  the  defendant  at  the  time  of  his  application,  did  not  know 
of  the  defect.  Hopley  v.  Dufresne,  15  East,  275.  As  to  the  law  upon 
the  subject  of  presentment  generally,  see  ante,  p.  65-67.  You  cannot 
traverse  the  non-payment,  and  conclude  to  the  country,  but  must  plead 
the  payment  specially,  in  the  ordinary  way. 

PLEA,  TRAVERSE  OF  THE  NOTICE  OF  DISHONOUR. 

This  is  the  same,  and  proved  in  the  same  way,  as  the  plea,  ante,  p.  67. 
We  have  seen,  ante,  p.  69,  that  if  after  the  bill  is  due  the  defendant 
promise  to  pay  it,  it  will  dispense  with  proof  of  notice.  But  where,  in 
answer  to  a  written  application  for  payment,  which  was  out  of  time,  the 
defendant  merely  wrote,  in  answer,  "  I  cannot  think  of  remitting  till  I 
receive  the  draft,  therefore,  if  you  think  proper,  you  may  return  it  to 
Trevor  &  Co.,  Whitechurch  Old  Bank,  if  you  consider  me  unsafe  ;*'  the 
bill  was  accordingly  sent  to  Trevor  &  Go.  (who  were  bankers  in  the  same 
town  with  the  defendant,  and  also  parties  to  the  bill),  but  the  defendant 
then  refused  to  pay  it,  saying  that  it  was  out  of  time :  the  court  held 
that  this  did  not  dispense  with  proof  of  notice ;  the  defendant's  letter 
did  not  convey  an  express  promise  to  pay,  and  nothing  short  of  that 
would  be  a  waiver  of  proof  of  notice  under  the  circumstances.  Borra- 
daile  et  al.  v.  Lowe,  4  Taunt.  98. 

SPECIAL  PLEADINGS. 

Besides  the  special  pleadings  in  assumpsit  generally,  the  pleading 
mentioned  in  the  preceding  sections  of  this  chapter,  may  in  general  be 
pleaded  by  the  defendant  in  an  action  against  an  endorser. 
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That  the  defendant  endorsed  the  bill  for  the  accommodation  of  the 
plaintiff,  withodt  consideration,  or  of  some  person  for  whom  the  plaintiff 
sues  qijum  as  trustee,  is  a  good  plea.  And  where  the  defendant  pleaded 
that  he  endorsed  the  bill  for  the  plaintiff,  withoat  haying  or  receiving 
any  value  or  consideration  whatsoever  for  or  in  respect  of  his  said  en- 
dorsement, and  that  he  had  not  at  any  time  had  or  received  any  value 
or  consideration  whatsoever  for  *or  in  respect  of  such  endorse-  j-^q^-. 
ment :  upon  writ  of  error  it  was  objected  that  the  plea  should  ^  -< 
have  stated j;hat  there  was  no  consideration  for  the  defendant's  promise, 
and  not  merely  for  the  endorsement  of  the  bill ;  but  the  court  held  that 
it  was  sufficient  after  verdict.  Easton  v.  Pratchett,  2  Cr.  M.  &  R. 
542.(*)  But  where  the  plea  stated  that  the  defendant  endorsed  the 
bill  without  consideration,  merely,  the  court  said  that  there  was  no 
meaning  in  it ;  doing  an  act  without  consideration,  might  mean  that  he 
did  it  unadvisedly  or  without  reflection,  but  it  does  not  necessarily  mean 
that  the  party  did  not  receive  value  for  the  bill.  Trinder  v.  Smedley, 
5  Nev.  &  M.  138,  3  Ad.  &  El.  522."  See  Graham  v.  Pitman,"  3  Ad.  k 
EL  321,  ante,  p.  32.     And  see  generally,  ante,  p.  31,  46. 

Where  A.  endorsed  a  bill  for  the  accommodation  of  B.,  and  the  date 
of  the  bill  was  afterwards  altered  without  A.'s  knowledge  or  consent ; 
and  after  the  bill  became  due,  A.  being  pressed  by  C.  the  holder,  gave 
him  his  promissory  note  for  the  amount  of  the  bill,  the  bill  being  shown 
to  him  at  the  time,  but  he  not  then  recollecting  the  original  date  of  the 
bill :  it  was  holden  in  an  action  by  C.  against  A.  upon  the  promissory 
note,  that  a  plea  stating  these  facts,  was  a  good  defence  to  the  action ; 
and  that  it  was  no  answer  to  say  that  A.  had  the  means  of  knowing  the 
fact  of  the  alteration,  which  ordinary  care  would  have  enabled  him  to 
have  availed  himself  of.     Bell  v.  Gardiner,  11  Law  J.  195,  cp. 

Where  the  defence  set  up  was,  that  although  the  defendant  had  en- 
dorsed the  bill  to  the  plaintiff  for  value,  yet  it  was  on  the  express  agree- 
ment that  if  it  were  not  duly  paid,  he  should  sue  the  acceptor  and  not 
the  defendant :  Ld.  Tenterden,  C.  J.,  left  it  to  the  jury  to  say  whether 
the  plaintiff  had  made  such  an  agreement,  and  if  so  they  should  find  for 
the  defendant ;  they  found  however  for  the  plaintiff.  Pike  v.  Street,^ 
Moody  &  M.  226. 

Where  the  defendant,  in  an  action  against  endorser,  but  not  being  the 
immediate  endorser  of  the  plaintiff,  pleaded  that  he  was  induced  to  en- 
dorse the  bill,  by  the  fraud,  covin  and  misrepresentation  of  the  plaintiff 
and  two  others  of  the  endorsers,  and  other  persons  in  collusion  with 
them,  and  without  any  value  or  consideration ;  and  the  plaintiff  in  his 
replication  traversed  the  alleged  fraud,  &c.,  without  noticing  the  alleged 
want  of  consideration :  the  replication  was  holden  good  on  special  de- 
murrer ;  for  the  plea  did  not  state  that  the  plaintiff  had  not  given  value 
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and  a  good  consideration  for  the  bills.  Daniells  v.  Goombe,^  2  Man.  k 
Gr.  847. 

Where  in  an  action  by  endorsee  against  endorser,  the  defendant 
pleaded  that  the  bill  was  endorsed  to  the  plaintiff  by  A.  after  the  same 
had  become  due,  and  that  after  it  had  been  endorsed  to  A.,  and  before 
and  at  the  time  he  endorsed  it  to  the  plaintiff,  A.  was  indebted  to  the 
defendant  in  a  larger  sum  than  the  amount  of  the  bill,  for  goods  sold, 
r*Q$n  *'^*»  ^^  *^^  which  the  *plaintiff  at  the  time  the  bill  was  endorsed 
I-  *  -J  to  him  had  notice :  the  court  held  the  plea  bad  upon  general  de- 
murrer ;  although  the  holder  of  a  bill,  who  receives  it  after  it  has  be- 
come due,  holds  it  liable  to  all  the  equities  affecting  it  in  the  hands  of 
the  person  from  whom  he  received  it,  yet  he  is  not  liable  to  a  set-off  in 
respect  of  a  debt  due  from  his  endorser  to  the  defendant  arising  out  of 
collateral  matters,  although  the  plaintiff  had  notice  of  such  set-off  at  the 
time  the  bill  was  endorsed  to  him.  Whitehead  et  al.  v.  Walker,  10 
Mees.  &  W.  696.(*)    And  see  S.  P.  Burrough  v.  Moss,*  10  B.  k  C.  558. 

Payment  is  of  course  a  good  plea.  See  ante,  p.  34,  and  ante,  vol.  i. 
p.  34.  And  if  the  payment  be  made  by  a  stranger,  it  shall  enure  to  the 
benefit  of  the  endorser,  &c. ;  and  therefore  where  the  bail  for  the  drawer 
paid  the  bill,  and  costs,  the  court  held  that  this  discharged  an  endorser 
in  the  same  manner  as  if  the  drawer  himself  had  paid  it.  Hull  v.  Pit- 
field,  1  Wils.  46.  But  where  the  holder  of  a  bill,  having  demanded 
payment  of  it  on  the  day  it  became  due,  gave  it  up  to  the  acceptor,  upon 
his  giving  him  a  cheque  upon  his  banker  for  the  amount,  but  which  was 
dishonoured :  it  was  holden  that  this  did  not  prevent  such  holder  from 
maintaining  an  action  on  the  bill  against  an  endorser.  Ridley  y. 
Blackett,  Peake,  Add.  Ga.  62. 

Where  the  endorsees  suing,  and  the  endorsers  whom  they  sue,  con- 
sist of  two  partnerships,  and  there  is  one  partner  common  to  both  firms, 
this  is  good  matter  for  a  plea  in  bar ;  because  such  partner  cannot  at 
once  be  plaintiff  and  defendant  in  the  same  action.  Even  where  a  note, 
drawn  by  E.  in  favour  of  G.  D.  and  (himself)  E.,  was  endorsed  by  them 
to  A.,  B.  and  G.,  and  the  note  being  dishonoured.  A.,  B.  and  G.  brought 
an  action^ upon  it  against  D.  only,  who  pleaded  that  G.,  one  of  the  plain- 
tiffs, was  liable  together  with  him  as  endorser :  the  plea  was  holden  good 
upon  special  demurrer,  although  it  was  objected  that  instead  of  pleading 
in  bar,  the  defendant  ought  to  have  pleaded  the  non-joinder  in  abate- 
ment,— the  court  holding  that  the  defendant  could  not  plead  in  abate- 
ment, as  he  could  not  give  the  plaintiff  a  better  writ.  Mainwaring  et 
al.  V.  Newman,  2  B.  &  P.  120. 

If  the  holder  of  a  bill,  after  it  is  dishonoured,  give  time  to  the  accep- 
tor, without  the  consent  of  the  drawer  or  endorsers  respectively,  he  can- 
not afterwards  maintain  an  action  upon  the  bill  against  such  drawer  or 

^  Eng.  Com.  Law  R.,  voL  40.  «  Id.  21. 
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any  of  the  endorsers.  Tindal  v.  Brown,  1  T.  R.  167 ;  2  Id.  186,  n. 
And  where  the  holder  of  a  bill,  when  it  became  due,  received  part  pay- 
ment from  the  acceptor,  and  took  his  acceptance  payable  at  a  future 
date  for  the  remainder,  and  it  was  agreed  between  them  that  the  holder 
should  retain  the  original  bill  in  his  hands  as  a  security :  this  was  holden 
to  be  a  giving  of  time  and  a  new  credit  to  the  acceptor,  and  to  discharge 
an  endorser  who  was  no  party  to  the  agreement.  Gould  v.  Robson,  8 
East,  676.  So,  where  the  holder,  having  *8ued  the  acceptor  to  p^qq-r 
judgment  and  execution,  received  payment  from  him  as  to  part,  ^  ^ 
and  took  a  security  from  him  for  the  remainder,  with  the  exception  of  a 
nominal  sum :  it  was  holden  that  he  was  thereby  precluded  from  suing 
the  endorser.  English  v.  Darley,  2  B.  &  P.  61.  So  where  the  holder 
allowed  the  acceptor  to  renew  the  bill,  without  the  consent  of  the  en- 
dorser, and  upon  his  telling  the  endorser  of  it  afterwards,  he  said  it 
was  the  best  thing  he  could  have  done :  it  was  holden  that  this  was  not 
a  recognition  of  the  terms  granted  to  the  acceptor,  and  that  the  endorser 
therefore  was  discharged.  Withall  v.  Masterman,  2  Camp.  179.  So,  if 
the  holder  give  time  to  a  prior  endorser,  or  to  the  drawer,  it  will  dis- 
charge a  subsequent  endorser ;  Hall  v.  Cole,^  4  Ad.  &  El.  577.  But 
the  holder  merely  delaying  to  sue  the  acceptor,  will  not  discharge  the 
endorser  or  drawer ;  Philpot  v.  Bryant,*  4  Bing.  717  ;  Margesson  v. 
Goble,'  2  Chit.  364 ;  nor  will  his  taking  a  cognovit  from  the  acceptor, 
if  he  thereby  give  him  no  further  time  than  he  would  have  had  if  the 
action  had  been  regularly  proceeded  in  to  judgment.  See  Lee  v.  Levy,** 
4  B.  &;  G.  399.  And  the  person  to  whom  time  is  thus  given  must  be  a 
party  to  the  bill,  as  endorser,  &c.,  in  order  to  affect  the  liability  of  any 
of  the  other  parties ;  Lyon  et  al.  v.  Holt,  5  Mees.  &  W.  250  ;{*)  and  he 
must  be  a  prior  party,  for  giving  time  to  or  altogether  discharging  an 
endorser,  for  instance,  will  not  discharge  any  of  the  prior  endorsers ; 
Hayling  v.  Mulhall,  2  W.  Bl.  1235 ;  nor  will  time  given  to  the  payee, 
discharge  the  drawer.  Claridge  v.  Dalton,  4  M.  &;  S.  226.  And  where 
the  holder  sues  and  recovers  judgment  against  an  endorser,  the  court 
will  not  set  aside  or  stay  proceedings  upon  it,  merely  because  ^uch 
holder  has  subsequently  given  time  to  a  previous  endorser,  &c.  Bray 
V.  Manson,  10  Law  J.  468,  ex. ;  Baker  v.  Flower,  Id.  469. 

Coverture  of  the  defendant  is  a  good  plea ;  but  it  seems  that  if  it  be 
pleaded  in  bar  the  plaintiff  may  reply  that  the  defendant  endorsed  with 
the  consent  and  by  the  authority  of  the  husband.  Where  a  married 
woman  endorsed  a  note  in  her  own  name,  and  it  appeared  that  she  traded 
as  a  sole  trader  with  the  consent  of  her  husband,  and  the  note  was 
endorsed  by  her,  in  the  course  of  that  business :  the  court  held  that  if 
she  had  endorsed  it  in  the  husband's  name,  it  might  fairly  be  presumed 
that  she  was  authorized  by  her  husband  to  do  so.     Barlow  v.  Bishop,  1 

r  Eng.  Com.  LawR.,  vol.  31.        «  Id.  15.        *  Id.  18.        i»  Id.  10. 
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East,  482.  And  in  a  subsequent  case,  where  the  wife  endorsed  also  in  her 
own  name,  and  it  was  proved  that  the  defendant,  after  her  endorsement 
and  when  the  bill  was  presented  for  payment,  promised  to  pay  it,  Ld. 
EUenborough,  C.  J.,  told  the  jury  they  might  presume  that  the  husband 
authorized  her  to  endorse  it  in  the  name  by  which  she  passed  in  the 
world.     Cotes  v.  Davis,  1  Camp.  486.* 


[*100]  *SBCTION  IX, 

ACTION  BY  ENDORSEE  AGAINST  ENDORSER,  FOR  NON-ACCEPTANCE. 

DBOLARATIOH. 

Commencemenl  as  ante,  p.  2.]     Whereas  the  same  was  then  presented  to  the  said 

one  G.  H.,  on ,  made  his  bill  of  ex-  J.  K.  for  acceptance,  and  the  said  J.  K. 

change  in  writing,  and  directed  the  same  then  refused  to  accept  the  same ;  of  all 

to  J.  K.j  and  thereby  required  the  said  J.  which  the  defendant  then  had  notice  [and 

K.  to  pay  to  his  order  \jor  to  pay  to  the  then  promised  the  plaintiff  to  pay  him  the 

order  of  L.  M.] /. days  [weeks  same,  but  did  not  pay  the  same].    Add 

or  months]  after  the  sight  [or  date]  there-  a  count  on  an  account  stated^  where  the  define 

of  :(a)  and  the  said  6.  H.  [or  L.  M.]  then  dant  is  the  immediate  endorser  to  theptatn- 

endorsed  the  said  bill  to  [N.  0.,  and  the  t^;  see  the  farm,  ante,  p.  2;  and  add  a 

said  N.  0.  then  endorsed  the  same  to]  breach: — ^To  the   plaintiff's   damage   of 
the  defendant;  and  the  defendant  then  /. ;  and  therefore  he  brings  suit,  &c. 

endorsed  the  same  to  the  plaintiff:  and 

Although  I  have  alleged  a  promise  to  pay  by  the  defendant,  yet  it 
has  been  holden  not  to  be  necessary.  Griffith  v.  Roxborough,  2  Mees.  k 
W-  784.(*) 

This  action  may  be  commenced  immediately  after  acceptance  is  re- 
fused ;  it  is  not  necessary  to  wait  until  the  bill  comes  to  maturity.  Bellin- 
galls  y.  Gloster,  8  East,  481 ;  Whitehead  et  ah  v.  Walker,  9  Mees.  k 
W.  506.(*) 

PLEA,  TRAVERSE  OF  THE  ENDORSEMENT. 

This  plea,  and  the  evidence  under  it,  are  the  same  as  the  plea  and 
evidence,  ante,  p.  89,  41. 

(a)  If  the  bill  be  drawn  payable  to  a  third  person,  here  add  '^  and  then  delivered  the 
said  bill  to  the  said  L.  M." 

1  See  Piestwich  v.  Marshall,  5  Car.  &  P.  594  ;*  4  M.  &  P.  513,  S.  C. ;  Prince  v.  Bra- 
natte,  1  Bing.  N.  C.  435.^ 

The  husband  is  not  liable  on  a  negotiable  note  given  by  his  wife,  even  in  a  suit 
by  ^bonafide  endorsee,  unless  it  was  given  with  his  authority  or  approbation;  nor  can 
such  authority  be  inferred  from  his  knowledge  that  the  wife  was  carrying  on  busi- 
ness and  gave  the  note  in  the  course  of  it  Reakert  v.  Sandford,  5  Watts  &  Seig. 
164. 

•  Eng.  Com.  Law  R.,  vol.  24.  ^  Id.  27. 
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PLEA,   TRAYERSB   OF   THB    PRBSENTMENT  FOR  ACCEPTANCE. 

This  plea,  and  the  eridence  under  it,  are  the  same  as  the  plea  and 
evidence,  ante,  p.  88,  84. 

PLEA,   TRAYERSB  OF  THE   NOTICE  OF  NON-ACCEPTANCE. 

This  plea,  and  the  evidence  under  it,  are  the  same  as  the  plea  and 
evidence,  ante,  p.  86. 

SPECIAL    PLBADINaS. 

The  special  pleadings  may  be  the  same  as  in  a  similar  action  against  a 
drawer.  But  where  in  an  action  by  endorsee  against  the  payee  who  en- 
dorseditto  A.,  who  endorsed  it  toB.,  who  endorsedit  to  the  plaintiff,  it  was 
holden  to  be  no  plea  to  say  that,  before  the  endorsement  by  B.  to  the  plain- 
tiff, B.  was  indebted  to  the  defendant  in  a  greater  sum,  of  which  the  plaintiff 
had  notice,  and  that  it  was  so  endorsed  to  the  plaintiff  after  it  had  been 
presented  for  acceptance  and  refused,  and  after  it  had  become  due ;  for 
although  the  endorsee  of  an  overdue  bill  takes  it  subject  to  *all  r^-t  A-f-i 
the  equities  which  would  attach  to  it  in  the  hands  of  the  person  ^  -' 
who  was  possessed  of  it  when  it  became  due,  yet  he  is  not  subject  to  a 
set-off  of  a  debt  due  from  such  possessor  to  the  defendant,  arising  out 
of  a  collateral  matter.  Whitehead  et  al.  v.  Walker,  10  Mees.  &;  W. 
696.  ('*')^  But  in  all  other  cases,  the  person  who  takes  a  bill,  with  a 
knowledge  that  it  has  been  refused  acceptance,  although  he  take  it  before 
it  is  due,  takes  it  subject  to  all  the  equities  to  which  it  was  liable  in 
the  hands  of  his  endorser.  Therefore  where  in  an  action  by  the  endor- 
see of  a  bill  against  the  payee,  who  had  endorsed  it  for  the  accommoda- 
tion of  the  drawer,  it  appeared  that  there  were  two  bills,  drawn  at  sixty 
days  after  sight,  endorsed  to  A.  for  value,  and  that  he  on  the  1st  March 
transmitted  them  from  America  to  his  agents  in  London,  with  directions 
to  make  a  payment  to  the  plaintiff;  on  the  26th  April  the  agents  pre- 
sented the  bills  for  acceptance,  they  were  dishonoured,  and  notice  of 
dishonour  given  to  the  defendant ;  the  plaintiff  being  apprised  by  A.  in 
a  letter  of  the  12th  April  of  the  remittance,  applied  to  the  agents  on  the 
16th  June  for  the  bills,  and  they  gave  him  one  of  them,  namely,  the 
bill  in  question,  apprising  him  at  the  same  time  that  it  had  been  refused 
acceptance,  and  protested  for  non-acceptance ;  and  at  the  trial,  the  de- 
fendant gave  in  evidence  an  agreement  between  him  and  A.,  dated  the 
14th  April,  by  which  it  was  agreed  that  upon  paying  one  of  the  bills 
the  defendant  should  be  exonerated  from  payment  of  the  other,  and  the 
defendant  proved  payment  accordingly  of  one  of  the  bills  to  the  agents 

'  Hngbes  v.  Laige,  2  Penn.  State  R.  103;  Robinson  v.  Lyman ,  10  Conn.  30 ;  Robert- 
son y.  Bieedlove,  7  Port.  541 ;  Tinslie  v.  Beall,  2  Kelly,  134 ;  Walbridge  v.  Eibbee,  20 
Verai.  543 ;  Annan  v.  Hoack,  4  Gill.  325 ;  Story  Prom.  Notes,  i  178. 
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of  A.  on  the  2d  July :  this  was  holden  to  be  a  good  defence  to  the  ac- 
tion, although  the  plaintiff  had  no  knowledge  of  this  agreement  at  the 
time  he  received  the  bill ;  yet  as  he  knew  then  of  its  having  been  refused 
acceptance,  he  took  it  with  all  its  infirmities,  and  subject  therefore  to 
the  agreement  between  A.  and  the  defendant.  Crossley  v.  Ham,  18 
East,  498.  But  if  the  plaintiff  had  taken  it  without  knowledge  of  its 
having  been  dishonoured,  it  would  have  been  otherwise;  Dunn  v. 
O'Eeefe,  5  M.  &  S.  382,  6  Taunt.  805.'  And  if  the  plaintirs  imme- 
diate endorser  could  have  recovered  upon  the  bill,  it  is  no  defence  to 
say  that  any  previous  party  could  not.  Bayley,  164 ;  and  see  Chal- 
mers v.  Lanion,  1  Camp.  888. 

As  to  a  plea  of  the  Statute  of  Limitations,  it  must  be  remarked  that 
the  statute  begins  to  run  from  the  time  of  the  refusal  to  accept  the  bill, 
and  not  merely  from  the  time  the  bill  becomes  due  and  is  dishonoured  by 
non-payment.     Whitehead  v.  Walker,  9  Mees.  &  W.  606.(*) 


[*102]  *S  B  c  T  I  0  N    X. 

ACTION  UPON  A  FOREIGN  BILL  OF  EXCHANGE. 

DECLARATION. 

By  R.  G.  T.  1  W-  4,  declaration  on  Foreign  Bills  may  be  drawn  ac- 
cording to  the  principle  of  the  forms  on  inland  bills  heretofore  mentioned, 
with  the  necessary  variations. 

Foreign  bills,  as  has  been  already  (ante,  p.  2)  remarked,  are  either 
bills  drawn  by  some  person  residing  and  being  at  the  time  out  of  this 
country,  or  by  a  person  in  this  country  upon  a  person  abroad  and  pay- 
able there.'  Even  a  bill,  drawn  in  Ireland  upon  a  person  in  England,  is 
a  foreign  bill.  Mahoney  v.  Ashlin,"^  2  B.  &  Ad.  478.  So  is  a  bill 
drawn  in  Scotland.  But  a  bill  drawn  in  England,  Wales,  or  Berwick- 
upon-Tweed,  upon  a  person  in  London  or  some  other  place  within  those 
parts  of  the  realm,  is  an  inland,  not  a  foreign  bill;  Mahoney  v.  Ashlin, 
supra,  and  see  stat.  9  &  10  W.  8,  c.  17 ;  and  even  although  a  bill  be 
drawn  by  a  person  in  this  country,  upon  another  abroad,  yet  if  it  require 
him  to  pay  the  contents  in  London  or  elsewhere  in  this  country,  and  if 
it  be  accepted  accordingly,  it  is  an  inland  and  not  a  foreign  bill.  Amner 
Y.  Clark,  2  Cr.  M.  &  R.  468.(*)  And  the  declaration  must  show,  upon 
the  face  of  it,  that  the  bill  is  a  foreign  bill,  otherwise  it  will  be  deemed 
to  be  an  inland  bill.  See  Kerney  v.  King,  2  B.  &  A.  801 ;  Spronle  y. 
Legge,«  1  B.  &  C.  16. 

Formerly  it  was  very  usual  for  foreign  bills  (and  in  some  cases  it 
still  occurs),  instead  of  being  drawn  at  a  certain  number  of  days  or 

'  Ante,  p.  6,  note  (1). 
•  Eng.  Com.  Law  R,  vol.  2.  *  Id.  22.  •  Id.  8. 
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months  after  sight  or  date,  to  be  drawn  at  one  or  more  usances,  meaning 
by  osance  the  usual  time  of  drawing  between  the  two  countries,  which 
time  varies  in  different  countries :  between  this  country  and  Amsterdam, 
Rotterdam,  Hamburgh,  Altona,  or  any  place  in  France,  a  usance 
mfians  a  calendar  month  from  the  date  of  the  bill;  between  this  country 
and  Cadiz,  Madrid  or  Bilboa,  two  calendar  months ;  between  this  coun- 
try and  Leghorn,  Genoa  or  Venice,  three.  Bayley,  251.  A  double 
usance  is  double  this  time,  half  a  usance  is  half  of  it ;  and  where  a 
usance  is  a  calendar  month,  half  a  usance  is  fifteen  days,  without  re- 
ference to  the  number  of  days  in  the  month.  Id.  And  where  a  declara- 
tion sets  out  a  bill  drawn  at  one  or  more  usance,  or  at  half  a  usance,  it 
must  aver  how  many  months  or  days  such  usances  or  half  usance  amount 
to ;  otherwise  it  will  be  bad  upon  demurrer,  Buckley  v.  Campbell,  1  Salk. 
131,  though  cured  by  pleading  over.  Smart  y.  Dean,  8  Keb.  645,  or  by 
Terdict. 

Foreign  bills,  particularly  when  drawn  at  a  great  distance  from  the 
place  where  the  drawee  resides,  are  usually  drawn  in  a  set  of  three  bills, 
and  named  the  first,  second,  or  third  of  exchange — *as  "  Pay  .  ^q- 
this  my  first  of  exchange,  the  second  and  third  of  the  same  tenor  ^  ^ 
being  unpaid,"  or  ^'Pay  this  my  second  of  exchange,  the  first  and  third 
of  the  same  tenor  being  unpaid,"  &;c.  The  whole  set  are  deemed  one  bill, 
and  are  transferred  at  the  same  time ;  but  when  they  are  transmitted 
from  one  country  to  another,  they  are  usually  sent  by  different  modes 
of  conveyance,  so  that  some  one  of  them  may  reasonably  be  expected  to 
reach  its  destination.  And  the  declaration  in  such  a  case,  must  not 
only  aver  a  non-payment  of  the  bill  declared  upon,  but  also  that  the 
acceptor  did  not  pay  the  second  or  third  of  exchange  in  that  bill  men- 
tioned or  either  of  them.  See  East  v.  Essington,  Ld.  Raym.  810,  1 
Salk.  130 ;  Wegersloffe  v.  Eeene,  1  Str.  214 ;  Starke  v.  Gheeseman, 
Cath.  509. 

Also,  where  the  bill  is  for  foreign  money,  the  declaration  must  aver 
its  value  in  English  money ;  but  the  court  will  not  arrest  the  judgment 
for  the  omission  of  this  averment.  Simmonds  v.  Parminter,  1  Wils.  185; 
4  Bro.  Pari.  Ca.  604. 

Where  a  foreign  bill  is  dishonoured  by  non-acceptance  or  non-pay- 
ment, it  must  be  protested  (see  post),  and  the  protest  must  be  stated  in 
the  declaration,  otherwise  it  will  be  bad  on  special  demurrer,  but  not  on 
general  demurrer;  Salomons  v.  Stavely,  cit.  2  Doug.  634,  n.  144; 
or  if  waived  or  dispensed  with,  or  if  under  the  circumstances  not  neces- 
sary, this  it  should  seem  must  be  stated  on  the  face  of  the  declaration. 
See  Rogers  y.  Stephens,  2  T.  R.  713 ;  Legge  v.  Thorpe,  12  East,  171. 

ro&M  or  DBCLABATION  BT  INDORBBB  AGAINST  SHDOaSBB,  FOB  HOH-ACCBPTAKCB. 

Commencement  as  antej  p.  2.]  Whereas  change  in  writing,  and  directed  the  same 
one  N.  O.,  on  — — ,  made  his  bill  of  ex-    to  P.  Q.  in  parts  beyond  seas,  to  wit,  at 
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Leghorn  in  Italy,  and  thereby  required  the  change  in  the  said  bill  mentioned  or  either 

said  P.  Q.  to  pay  to  R.  S.  or  order  a  certain  of  them :  and  thereupon  the  said  bill  then 

sum  of  foreign  money,  to  wit,  one  thou-  was  duly  protested  for  non-acceptance| 

sand  ducats,  at  double  usance  [or of  all  which  the  defendant  then  had  due 

days,  weeks  or  months  aAer  the  date  or  notice  [and  then  promised  the  plaintiff 

sight  thereof];  and  the  said  N.  0.  then  to  pay  the  same,  but  did  not  pay  the 

endorsed  the  said  bill  to  [T.  U.,  and  the  same]: — And  the  plaintiff  in  fact  says 

said  T.  U.  then  endorsed  the  said  bill  to]  that  die  said  1000  ducats  were  and  still 

the  defendant,  and  the  defendant  then  en-  are  of  great  value,  to  wit,  of  the  value  of 

dorsed  the  said  bill  to  the  plaintiff;  and    £ .     IHere  add  a  count  on  an  account 

the  same  was  then  presented  to  the  said  statedy  if  the  action  be  by  and  against  tm* 

P.  Q.  for  acceptance,  and  the  said  P.  Q.  mediate  parties  to  the  bill;  andaddabreadiy. 

then  refused  to  accept  the  same,  neither  — ^To  the  great  damage  of  the  plaintiff  of 

did  he  accept  the  second  or  third  of  ex-    £ ,  and  therefore  he  brings  suit,  &c. 

This  general  form  is  given,  merely  to  indicate  the  manner  in  which 
the  declaration  should  be  drawn ;  the  forms  in  other  cases  may  readily 
be  framed  from  this,  and  from  the  like  form  in  the  case  of  an  inland 
bill  as  heretofore  given.     See  ante,  p.  2, 86,  88,  62,  88, 88,  93,  94, 100. 

[*104]  *PLBAS. 

The  pleas  are  the  same  precisely  as  in  the  case  of  inland  bills,  already 
fully  noticed.  See  as  to  a  traverse  of  the  acceptance,  ante,  p.  4,  40 ; 
of  the  endorsement,  ante,  p.  89,  41 ;  of  the  drawing,  ante,  p.  63 ;  of  the 
presentment  for  payment,  ante,  p.  64 ;  of  the  presentment  for  accept- 
ance, ante,  p.  88 ;  of  the  notice  of  dishonour  for  non-payment,  ante,  p. 
67 ;  of  the  notice  of  dishonour  for  non-acceptance,  ante,  p.  86 ;  other 
traverses,  ante,  p.  26. 

The  special  pleadings  are  also  the  same  as  in  actions  on  inland  bills. 
See  generally  upon  this  subject,  ante,  p.  27,  37.  See  a  Plea,  that  it 
was  an  accommodation  bill,  in  an  action  by  drawer  against  acceptor, 
ante,  p.  31 ;  or  by  endorsee  against  acceptor.  Id.  46  ;  Plea,  accord  and 
satisfaction,  ante,  p.  83,  50 ;  Bankruptcy,  ante,  p.  51 ;  Coverture,  ante, 
p.  52 ;  Duress,  ante,  p.  52 ;  Fraud  and  Covin,  ante,  p.  52 ;  Illegality, 
ante,  p.  54 ;  Endorsement  after  the  bill  was  due,  ante,  p.  55 ;  Infancy, 
ante,  p.  56 ;  Payment,  ante,  p.  84,  56 ;  Payment  of  money  into  court,  ante, 
p.  35  ;  Release,  p.  55 ;  Bill  stolen  or  lost,  ante,  p.  88 ;  Tender,  ante,  p. 
86,  82 ;  Time  given  to  the  acceptor,  p.  81 ;  other  pleas,  ante,  p.  60. 

lYIDBKCI. 

The  evidence  under  most  of  the  pleas  here  alluded  to,  is  given  imme- 
diately after  the  like  plea  in  an  action  on  an  inland  bill,  ante,  passim* 
And  here,  it  may  be  necessary  to  remark,  that  if  the  bill  be  payable 
abroad,  and  anything  be  required  to  be  done  with  respect  to  the  bill,  or 
notice,  &c.,  by  the  law  of  the  country,  to  entitle  the  party  to  his  remedy, 
that  must  be  done,  to  enable  the  party  to  maintain  his  action  in  this 
country.    Therefore  where  a  bill  of  exchange  was  drawn  in  England  on, 
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and  accepted  by,  a  firm  in  Paris,  at  three  months  after  date,  payable  to 
the  defendant,  a  person  in  this  country,  and  by  hini  endorsed  to  the  plain- 
tiffs, also  persons  in  this  country ;  npon  non-payment,  the  plaintiffs 
brought  an  action  against  the  defendant,  alleging  the  non-payment,  pro- 
test, and  notice  of  dishonour  to  the  defendant ;  and  the  defendant  plead- 
ed that  he  had  not  due  notice  modo  et  farmd^  &c. :  it  appeared  that  the 
bill  became  due  on  a  Sunday,  not  reckoning  days  of  grace,  which  are 
not  allowed  by  the  law  of  France,  and  by  that  law  the  bill  should  be  pre- 
sented for  payment  on  the  Saturday,  and  if  not  paid,  it  should  be  protested 
and  the  protest  registered  at  a  certain  office ;  the  bill  was  presented  on 
the  Saturday,  was  not  paid,  and  it  was  protested  on  the  Monday,  but 
that  being  a  holiday  (the  fSte  du  Roy)  the  office  for  registration  was 
closed  on  that  day  before  the  notary  or  huissier  could  register  it :  on 
Tuesday  he  left  it  for  that  purpose  at  the  office,  but  the  press  of  business 
was  so  great,  that  it  was  not  registered  or  ^returned  until  it  was  r^ci  ();:-| 
too  late  to  send  it  to  London  by  that  day's  post,  but  on  Wednes-  ^  "^ 
day  the  bill  and  protest  were  remitted  to  the  plaintiffs,  and  reached  them 
on  the  Friday  (which  was  the  day  it  would  regularly  have  reached  them 
if  days  of  grace  were  allowed),  and  they  immediately  gave  notice  to  the 
defendant;  and  evidence  was  given  that  by  the  French  law,  fifteen  days 
are  allowed  for  giving  notice  of  dishonour,  even  where  both  parties  are 
resident  in  France :  the  court  intimated  that  if  notice  were  to  be  given 
without  delay,  as  required  by  the  law  of  England,  still  it  could  not  be 
given  until  after  the  protest  was  registered,  and  the  circumstances  here 
mentioned,  were  a  sufficient  excuse  for  not  giving  the  notice  sooner ;  but 
they  held  that  by  the  law  of  France,  the  notice  of  non-payment  was 
parcel  of  the  contract,  and  to  be  regulated  by  the  lex  loot  cantractiiSj 
and  not  merely  an  incident  to  the  remedy  at  law  for  the  breach  of  it, 
and  regulated  by  the  lex  loci  fori  in  which  the  remedy  is  sought ;  the 
court  held  therefore  that  as  the  notice  was  given  in  time,  according  to  the 
French  law,  it  was  sufficient.  Rothschild  et  al.  v.  Currie,'  1  Ad.  &  £1. 
N.  G.  48.  Where  there  is  a  difference  in  this  respect  between  the  law 
of  this  country  and  of  that  in  which  the  bill  is  payable,  it  is  incumbent 
on  the  party  insisting  upon  the  difference  to  prove  the  foreign  law. 
Brown  v.  Gracey,"  Dowl.  &  Ry.  N.  P.  C.  41,  n. 

Drawing. — ^If  the  drawing  be  traversed,  it  is  proved  as  ante,  p.  63. 
As  to  the  stamp  upon  foreign  bills  drawn  in  this  country,  singly  or  in  sets, 
see  ante,  p.  19. 

AcCEPTANCB. — As  to  the  law  relating  to  the  acceptance  of  foreign 
bills,  see  ante,  p.  10,  &c.  Where  a  bill  is  drawn  in  a  set,  the  whole  set 
are  delivered  by  the  drawer  to  the  payee,  and  by  him  transmitted  to  his 
endorsee.     If  they  be  presented  together,  the  drawee  accepts  them  all 

r  £ng.  Com.  Law  R.,  vol.  41.  <  Id.  16. 
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if  required,  but  pays  only  the  first  which  is  presented  for  payment ;  but 
if  presented  for  acceptance  separately,  he  accepts  the  first  part  which  is 
presented,  but  not  the  others.  And  if  the  holder  of  a  set  of  bills  en- 
dorse one  of  the  set  to  A.,  and  afterwards  another  to  B.,  and  another  to 
C,  A.  is  in  law  deemed  the  owner  of  the  whole  set,  whether  the  part  en- 
dorsed to  him  be  the  first  of  exchange  or  not*  And  where  a  foreign  bill 
was  thus  drawn  in  a  set,  and  the  different  parts  were  separately  trans- 
ferred to  di£ferent  persons  for  value ;  and  the  drawee,  upon  that  part 
which  was  secondly  transferred  being  presented  to  him  for  acceptance, 
kept  it,  and  refused  to  deliver  it  up  ;^the  court  held  that  he  was  justified 
in  doing  so,  and  that  the  party  who  presented  it  for  acceptance  could 
not  maintain  trover  for  it  against  him ;  Perreira  v.  Jopp  et  al.,"*  10  B. 
&  C.  450,  n.  But  where  a  foreign  bill  was  drawn  in  a  set  of  three  upon 
the  defendant,  in  favour  of  a  firm  of  which  he  was  a  partner,  and  the 
three  parts  were  transmitted  to  him  by  the  drawer  for  acceptance, 
L  -J  *he  accordingly  accepted  the  second  of  exchange  in  December, 
and  endorsed  it  in  the  name  of  the  payees  to  his  father,  to  whom  the 
firm  were  largely  indebted,  upon  an  understanding  that  it  was  to  be  re- 
turned to  him  upon  another  bill  being  substituted  for  it ;  in  January  he 
received  the  first  of  exchange,  and  after  accepting  it  (dating  his  accept- 
ance back  in  November),  he  endorsed  it  to  J.  S.,  who  endorsed  it  for 
value  to  the  plaintiff ;  and  afterwards  he  retired  the  second  of  exchange 
from  his  father,  by  substituting  other  bills  for  it :  the  court  held  that  the 
plaintiff  might  sue  the  acceptor  upon  his  acceptance  of  the  first  of  exchange, 
notwithstanding  the  second  of  exchange  was  first  accepted  and  trans- 
ferred by  the  payee  ;  for  the  transfer  to  the  father  was  conditional  only, 
and  upon  its  being  retired  by  another  bill  being  substituted  for  it,  it  was 
as  if  the  transfer  had  never  been ;  besides,  the  defendant,  by  accepting 
both  parts,  and  endorsing  them  to  different  persons,  rendered  himself 
liable  upon  both.     Holdsworth  v.  Hunter,'  10  B.  &  G.  449. 

As  to  an  acceptance  for  honour: — Where  the  drawee  refuses  to 
accept  the  bill,  or  cannot  be  found,  or  is  insolvent  or  a  bankrupt  at  the 
time  it  is  presented  for  acceptance,  a  third  person  may  accept  it  for  the 
honour  of  the  drawer  or  of  any  of  the  endorsers ;  or  if  the  drawee  do 
not  choose  to  accept  it  upon  the  credit  of  the  drawer,  he  may  accept  it 
for  the  honour  of  any  of  the  endorsers,  Bayley,  176,  &;c.,  expressing 
that  in  his  acceptance.  This  occurs  usually  in  the  case  of  bills  drawn 
in  a  foreign  country  upon  England,  and  is  done,  in  order  to  prevent  the 
bill  being  returned,  and  to  avoid  the  expense  of  .actions,  which  might 
be  brought  upon  the  bill  against  the  different  persons  who  are  parties 
to  it.  The  acceptance  thus  for  honour  is  deemed  conditional,  so  as  to 
make  the  acceptor  liable  only  in  case  the  drawee  do  not  pay  the  bill 
when  due ;  Hoare  v.  Cazenove,  16  East,  891 ;  and  it  is  usually  so 

^  Eng.  Com.  Law  R.,  vol.  21.  *  Id.  21. 
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expressed  in  the  acceptance.  See  Mitchell  et  al.  v.  Baring  et  al.,'  10 
B.  k  G.  4.  Therefore,  in  an  action  against  such  acceptor,  besides 
proving  the  acceptance,  as  in  ordinary  cases,  you  must  prove  a  present- 
ment to  the  drawee  for  payment,  a  refusal  by  him,  and  a  protest  for 
non-payment ;  Hoare  v.  Cazenove,  and  Mitchell  v.  Baring,  supra ;  for 
it  cannot  safely  be  paid  until  it  have  been  first  protested.  Yandewall 
V.  Tyrrell,''  1  Moody  &  M.  87.  But  the  holder,  who  presents  a  bill  for 
acceptance,  is  not  bound  to  acquiesce  in  an  acceptance  for  honour; 
however,  if  he  do,  the  acceptor  will  be  bound  by  it.  Per  Holt,  C.  J., 
in  Mntford  v.  Walcott,  1  Ld.  Raym.  575  ;  Per  Ld.  Mansfield,  C.  J.,  in 
Pillans  V.  Van  Mierop,  Burr.  1674. 

Endorsement. — The  law  as  to  endorsement  has  been  fully  detailed 
ante,  p.  43 ;  the  traverse  of  the  endorsement  will  be  found  ante,  p.  41 ; 
and  as  to  the  proof  of  it,  see  ante,  p.  41,  &c. 

Prbsentmbnt. — Presentment  for  payment  is  proved  as  ante,  *p.  -  _ 
65 ;  and  for  acceptance,  is  proved  as  ante,  p.  83, 84.  In  foreign  *-  ^ 
countries  the  time  for  presentment  for  payment  varies  very  much,  and 
is  regulated  by  the  law  or  custom  of  every  particular  country.  In 
France  there  are  no  days  of  grace  allowed,  and  the  bill  must  be  pre- 
sented on  the  very  day  it  becomes  due  ;  Rothschild  et  al.  v.  Currie,'  1 
Ad.  k  El.  N.  0.  43,  ante,  p.  105 ;  on  the  other  hand,  in  Hamburgh,  the 
holder  of  a  bill  is  not  bound  to  present  it  until  the  eleventh  day  after 
the  time  limited  for  payment,  where  the  eleventh  day  is  a  post  day,  or 
if  it  be  not  a  post  day,  then  upon  the  post  day  immediately  preceding  ; 
Goldsmith  et  al.  v.  Shoe,  Bayley,  246,  n. ;  but  if  the  drawee  do  not 
reside  in  Hamburgh,  but  in  Lubeck  or  Bremen,  or  other  places  in  the 
vicinity  of  Hamburgh,  which  are  in  daily  intercourse  with  it,  the  drawer 
need  not  present  it  until  the  eleventh  day,  although  that  day  be  not  a 
post  day,  and  although  the  bill  be  accepted  payable  in  Hamburgh. 
Goldsmith  et  al.  v.  Bland  et  al.,  Bayley,  246,  n.  Where  the  declaration 
stated  that  afterwards,  to  wit,  on  the  31st  March,  the  bill  was  pre- 
sented for  payment,  to  which  there  was  a  special  demurrer,  assigning 
for  cause  that  the  31st  March  was  a  Sunday ;  the  court  held  the 
declaration  sufficient  even  upon  special  demurrer.  Bynner  v.  Russell,"* 
1  Bing.  23. 

As  to  presentment  for  acceptance,  see  ante,  p.  83,  84. 

Notice  op  dishonour. — The  time  limited  for  giving  notice  of  non- 
payment or  non-acceptance  is  different  in  different  countries :  in  England, 
we  have  seen,  if  the  bill  be  payable  here,  the  notice  must  be  given  on 
the  day  after,  or  sent  by  the  next  post  after  the  bill  is  dishonoured ; 
ante,  p.  74 ;  in  France  they  have  fifteen  days  to  send  notice  ;  Roths- 
child et  al.  V.  Gurrie,^  1  Ad.  &  El.  N.  G.  43 ;  and  in  cases  where  no  such 
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time  is  limited  by  custom,  it  will  be  saffieieiit  to  send  tbe  notiee  bj  » 
r^olar  sbip  to  the  port  where  the  party  liable  resideB,  slthoi^h  the 
holder  had  an  opportonity  of  sending  it  by  a  vessel  suling  to  another 
eotmtry,  whence  it  might  be  forwarded,  so  as  to  arrive  sooner  than  the 
regnlSr  conveyance.  Mailman  v.  D'Egnino,  1  H.  BL  565.  And  a 
banker  in  this  country,  who  holds  a  foreign  bill  for  a  correspondent 
abroad,  has  the  same  privilege  as  to  notice,  that  a  banker  who  is  the 
holder  of  an  inland  bill  has  (see  ante,  p.  76),  that  is  to  say,  he  is  not 
bound  to  give  notice  to  the  last  actual  endorser,  bnt  may  send  notiee  to 
his  customer,  and  his  customer  send  notice  to  his  endorser,  in  the  same 
way  as  if  the  banker  were  a  holder  for  valae.  See  Daly  v.  Blatter,"  4 
Car*  k  P.  200.  And  it  is  sufficient  in  all  cases  of  foreign  bflls  to  send 
notice  of  dishonour  merely,  and  that  it  is  protested ;  it  is  not  necessary 
also  to  send  a  copy  of  the  protest.  Goodman  v.  Harvey  et  al.,*  4  Ad. 
k  El.  870 ;  Cromwell  v.  Hynson,  2  Esp.  511 ;  Robins  v.  Gibson,  1  M. 
k  S.  288. 

If  the  notice  have  been  deferred,  for  reasons  beyond  what  may 
appear  a  reasonable   time,  it  is  not  necessary  in  the  declaration  to 
^stato  specially  any  excuse  for  it,  but  the  common  averment  of 
L  ■'^^^J  notice  will  be  sufficient.    Firth  v.  Thrush,?  8  B.  &  G.  887. 

Protest. — In  all  cases  of  foreign  bills,  if  they  be  dishonoured  either 
by  non-acceptance  or  non-payment,  they  must  be  protested  to  render 
the  previous  parties  to  the  bill  liable  upon  them.  Rogers  v.  Stephens, 
2  T.  E.  718 ;  Gale  v.  Walsh,  5  T.  R.  239.  And  where  a  foreign  bill  is 
refused  acceptance,  it  shall  be  protested  for  non-acceptance ;  a  protest 
afterwards  for  non-payment  is  seemingly  not  of  itself  sufficient.  Orr 
V.  Maginnis,  7  East,  859.  And  on  the  other  hand,  if  a  bill  be  protested 
for  non-acceptance,  it  seems  that  it  is  unnecessary  to  protest  it  after- 
wards for  non-payment.  De  la  Torre  v.  Barclay,'  1  Stark.  7.  So, 
where  a  foreign  bill  is  accepted  for  honour,  not  only  must  it  be  pre- 
sented for  payment  to  the  drawee,  but  it  must  be  protested  for  non- 
payment, before  the  amount  can  legally  be  demanded  from  the  acceptor 
for  honour ;  Hoare  v.  Cazenove,  16  East,  891 ;  Mitchell  et  al.  v.  Baring 
et  al.,'  10  B.  &  C.  4 ;  if  the  acceptor  pay  it  before  protest,  he  cannot 
afterwards  recover  the  amount  from  the  party  for  whose  honour  he 
accepted  the  bill.    Vandewall  v.  Tyrrell,'  Moody  &  M.  87. 

A  protest  for  non-acceptance  is  made  in  the  place  where  the  drawee 
carries  on  his  business ;  a  protest  for  non-payment,  where  the  bill  is  to 
be  presented.  It  was  formerly  doubted,  where  a  bill  was  drawn  pay- 
able at  a  different  place  from  that  in  which  the  drawee  resided,  in  what 
place  or  how  it  should  be  protested ;  but  now,  by  stat.  2  &  8  W.  4,  c.  98, 
in  all  bills  of  exchange,  wherein  the  drawers  shall  have  expressed  that 
such  bills  are  to  be  payable  at  any  place  other  than  the  place  by  them 
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therein  mentioned  to  be  the  residence  of  the  drawee,  and  which  shall  not 
on  the  presentment  for  acceptance  thereof  be  accepted,  shall  and  may, 
without  further  presentment  to  the  drawees,  be  protested  for  non-pay- 
ment in  the  place  in  which  such  bills  shall  have  been  by  the  drawers  ex- 
pressed to  be  payable,  unless  the  amount  owing  on  such  bills  shall  have 
been  paid  to  the  holder  thereof  on  the  day  on  which  such  bill  would  have 
become  payable  if  the  same  had  been  duly  accepted. 

The  bill  must  be  noted  for  non-acceptance  or  non-payment  on  the  day 
on  which  acceptance  or  payment  is  refused ;  Bui.  N.  P.  272 ;  and  the 
protest  may  be  drawn  up  at  any  time  afterwards,  but  dated  on  the  day 
of  the  noting,  Id.,  provided  it  be  actually  drawn  up  before  any  action 
be  brought  upon  the  bill.     Ghaters  v.  Bell,  4  Esp.  48  ;  Bayley,  266. 

The  want  of  a  protest  is  excused,  in  the  same  cases  in  which  a  notice 
of  non-acceptance  or  non-payment  is  excused.  See  ante,  pp.  77,  87. 
And  therefore,  where  in  an  action  by  endorsee  against  drawer,  for  non- 
payment, it  was  proved  that  the  drawer  had  no  effects  in  the  hands  of 
the  drawees  when  the  bill  became  *due,  or  at  any  time  afterj  r^ici  qq-i 
and  that,  on  being  pressed  for  payment,  he  said  that  it  should  be 
paid :  Ld.  Kenyon,  C.  J.,  held  that  it  was  not  necessary  that  the  pro- 
t^t  should  be  made  or  notice  given.  Rogers  v.  Stephens,  2  T.  R.  713. 
So,  in  an  action  by  an  endorsee  against  drawer  for  non-acceptance,  it 
was  alleged  and  proved  that  the  drawer  had  no  effects  in  the  hands  of 
acceptor,  nor  any  expectation  of  having  any,  nor  was  there  any  con- 
sideration between  them  for  the  acceptance :  and  this  was  holden  a  good 
excuse  for  not  protesting  the  bill.  Legge  v.  Thorpe,  12  East,  171* 
So,  a  promise  to  pay  the  bill,  given  by  the  defendant  after  it  was  dis- 
honoured, dispenses  with  proof  of  protest,  as  well  as  of  notice  of  dis- 
honour. Gibson  v.  Coggan,  2  Gamp.  188 ;  Hopes  v.  Alder,  6  East, 
16;  Patterson  v.  Becher,*  6  Moore,  819.  And  where- the  bill  is  pro- 
tested, it  is  not  necessary  to  send  the  protest,  or  a  copy  of  it,  with  the 
notice  of  dishonour,  Gromwell  v.  Hynson,  2  Esp.  511,  nor  is  it  necessary 
to  mention  it  in  the  notice.     Robinson  v.  Gibson,  1  M.  &  S.  288. 

At  the  trial  it  is  only  necessary  to  produce  the  protest ;  it  need  not 
be  proved.    Anon.  12  Mod.  845 ;  Bayley,  487. 

*  Eng.  Com.  Law  R.,  vol.  17. 
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CHAPTEE  II. 

ACTIONS  UPON  PEOMISSORY  NOTES. 

Section  1.  Action  by  Payee  against  Maker. 

2.  Action  by  Endorsee  against  Maker.  | 

3.  Action  by  Endorsee  against  Payee  or  Endorser. 

SECTION    I. 
ACTION  UPON  A  PROMISSORY  NOTE  BY  PAYEE  AGAINST  MAKER. 

DBOLABLATION   IN  ASSUMPSIT. 

In  the  Queen's  Bench.  dude  with  a  breach  thus]  :  And  whereas 

The day  of a.  d.  1844.  the  defendant  afterwards,  on  the  day  and 

Middlesex  to  wit:  A.  B.,  the  plaintiff  year  aforesaid,  was  indebted  to  the  plain- 
in  this  suit,  by  E.  F.  his  attorney  [or  in  tiff  in /.  for  money  found  to  be  due 

his  proper  person],  complains  of  C.  D.,  from  the  defendant  to  the  plaintiff  on  an 

the  defendant  in  this  suit,  who  has  been  account  then  stated  between  them:  and 

summoned  to  answer  the  plaintiff  in  an  the  defendant  afterwards,  on  the  day  and 

action  on  promises: — For  that  whereas  year  aforesaid,  in  consideration  thereof 

the  defendant,  on ,  made  his  pro-  promised  to  pay  the  said  last-mentioned 

missory  note  in  writing,  and  delivered  the  sum  to  the  plaintiff  on  request ;  yet  he 

same  to  the  plaintiff,  and  thereby  pro-  hath  disregarded  his  said  promises,  and 

mised  to  pay  to  the  plaintiff /. hath  not  paid  any  of  the  said  moneys  or 

days  [weeks  or  months]  after  the  date  any    part   thereof: — ^To    the    plaintiff's 

thereof,  which  period  had  elapsed  before  damage    of  /.,    and    thereupon  he 

the  commencement  of  this  suit.     [Then  brings  suit,  &c. 
add  a  count  on  an  account  stated,  and  con- 

r*1 101  *^^^3  iorm  is  given  by  R.  G.  T.  1  W.  4.  See  ante,  p.  2.  Where 
it  was  objected  on  special  demurrer  that  the  declaration  did  not 
state  that  the  promise  was  made  to  the  plaintiff,  but  merely  that  he 
promised  to  pay  to  the  plaintiff,  and  it  might  have  been  that  the  promise 
was  to  a  third  person :  the  court  held  it  to  be  sufficient,  for  a  promise 
to  pay  to  the  plaintiff  must  necessarily  be  intended  to  have  been  made 
to  the  plaintiff.     Banks  v.  Gamp,"  9  Bing.  604. 

Where  the  note  is  made  payable  at  a  banker's  or  other  place  by  a 
memorandum  below  the  signature,  this  is  not  deemed  any  part  of  the 
note,  and  it  is  therefore  not  necessary  to  aver,  or  to  prove,  any  present- 
ment there.  Williams  v.  Waring,^  10  B.  &  C.  2.  On  the  other  hand, 
if  it  be  stated  in  the  declaration,  it  will  be  a  variance.  Exon  v.  Russell, 
4  M.  &  S.  505.  But  if  in  the  body  of  the  note  it  be  made  payable  at  a 
particular  place,  that  must  appear  upon  the  face  of  the  declaration,  and 
a  presentment  at  that  place  must  be  averred.  See  Hodge  v.  Fillis,  3 
Gamp.  463.  Also,  if  a  note  be  drawn  payable  at  sight,  a  presentment 
must  be  averred  and  proved,  if  traversed.     Dixon  v.  Nuttall,  1  Gr.  M. 
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&  B.  307.(*)  And  it  may  be  necessary  to  mention,  with  reference  to  a 
presentment  for  payment,  that  the  three  days'  grace  are  in  this  country 
allowed  upon  promissory  notes,  as  well  as  upon  bills  of  exchange. 
Brown  v.  Harraden,  4  T.  B.  148. 

Where  a  note  is  joint  and  several,  the  holder  has  his  option  to  sue  any 
one  of  the  makers,  or  to  sue  all ;  if  it  be  joint  only,  the  holder  must  sue 
all  the  drawers,  otherwise  those  sued  may  plead  the  non-joinder  in  abate- 
ment. Evans  v.  Lewis,  1  B.  &  A.  226.  On  the  other  hand,  on  a  note, 
which  on  the  face  of  it  appears  to  be  the  note  of  A.  only,  you  cannot, 
by  the  aid  of  any  averment,  declare  upon  it  as  the  joint  note  of  A.  &  B., 
though  given  for  the  joint  debt  of  both.  SiflFkin  v.  Walker,  2  Gamp. 
308 ;  Emly  v.  Lye,  15  East,  7.  But  a  note  beginning,  "  I  promise  to 
pay,"  &c.,  and  signed  by  two  parties,  is  a  joint  and  several  note. 
Clerk  V.  Blackstock,''  Holt,  474 ;  March  v.  Ward,  Peake,  130.  And 
if  one  member  of  a  firm  draw  a  promissory  note,  "  I  promise  to  pay," 
&c.,  and  sign,  ^'for  self  and  partners,"  his  own  name;  the  holder  may 
either  treat  it  as  the  several  note  of  the  partner  who  signed  it.  Hall  v. 
Smith,'  1  B.  &  0.  407,  or  as  the  joint  note  of  all.  Ld.  Galway  v.  Mat- 
thew, 10  East,  264.  If  a  person  signs  a  note  of  this  kind,  on  a  repre- 
sentation that  others  are  to  join,  and  one  of  the  others  afterwards 
refuse  to  sign  it,  no  action  can  be  maintained  upon  it  against  the  party 
who  thus  signed  it,  unless  it  can  be  proved  or  fairly  presumed  that, 
knowing  the  facts,  ;Bind  being  aware  of  his  rights,  he  consented  to  waive 
the  objection.     Leaf  v.  Gibbs,^  4  Car.  &  P.  466. 

The  above  form  is  in  assumpsit ;  but  it  may,  if  deemed  advisable,  be 
framed  in  debt.  Bishop  v.  Young,  2  B.  &  P.. 78,  in  all  cases  where  the 
action  is  brought  by  and  against  immediate  parties  to  the  note,  as  by 
the  endorsee  against  his  immediate  endorser,  &c.,  whether  it  be  p^^^^-. 
expressed  to  be  for  value  received.  Bishop  v.  Young,  supra,  or  L  J 
not.  Watson  v.  Kightley,*  11  Ad.  &  El.  702.  And  see  ante,  p.  3. 
But  an  action  of  debt  will  not  lie  upon  a  note  payable  by  instalments, 
until  the  last  instalment  be  payable.  Rudder  v.  Price,  1  H.  Bl.  547. 
The  declaration  in  debt  may  be  as  follows : 

DECLARATION  IN   DKBT. 

Commencement  as  ante,  p.  109],  in  an  the  non-payment  of  the  said  several  sums, 

action  of  debt ;  and  the  plaintiff  demands  an  action  hath  accraed  to  the  plaintiff,  to 

of  the  defendant  the  sum  of /.  [pie  demand  and  have  of  and  from  the  defen- 

aggregaie  amount  of  the  sums  in  the  diffe-  dant  the  said  sum  of  money  above  Ce- 
rent counts']  :  For  that  whereas,  &c.  [as  in  manded:  yet  the  defendant  has  not  paid 
the  above  form,  to  the  words  in  the  second  the  said  sum  of  money  above  demanded, 
coun/],  on  an  account  then  stated  between  or  any  part  thereof: — ^To  the  plaintiflPs 
them,  and  which  said  last -mentioned  sum  damage  of  5/.;  and  therefore  he  brings 
of  money  was  to  be  paid  to  the  defendant  suit,  &c. 
on  request:  whereby,  and  by  reason  of 
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PLEA,   TRAVBRSB   OF   MAKING,   ETC. 

In  the  Queen's  Bench.  and  of  this  he  the  defendant  puts  himself 

upon  the  country,  &o. 

The day  of a.  d.  1844.  And  as  to  the  last  count  of  the  said  de- 

C.  D.  1  The  said  defendant^  by  6.  H.  his  claration,  the  defendant  says  that  he  did 

ats.   (  attorney,  as  to  the  said  first  count  not  promise  [oTj  in  ddfl^  that  he  never 

A.  B. )  [of  said  declaration] ,  says  that  he  was  indebted  to  the  plaintiff] ,  in  manner 

did  not  make  the  said  promissory  note  in  and  form  as  the  plaintiff  in  the  said  last 

the  said  [first  count]  mentioned,  in  manner  count   has   above   thereof  complained 

and  form  as  the  plaintiff  in  the  said  [first  against  him ;  and  of  this  he  puts  himself 

count]  has  above  in  that  behalf  alleged ;  upon  the  county;  &c. 

By  Rule  H.  4  W.  4,  s.  2,  in  all  actions  npon  bills  of  exchange  and 
promissory  notes,  the  plea  of  non-asmmpiit  shall  be  inadmissible ;  in 
such  actions  therefore  a  plea  in  denial  must  traverse  some  matter  of  fact, — 
such  as  the  drawing,  or  making,  or  endorsing,  or  presenting,  or  notice  of 
dishonour  of  the  bill  or  note.  And  where  in  an  action  npon  a  note  by 
endorsee  against  drawer,  where  the  declaration,  after  stating  the  note, 
stated  that  the  defendant  was  indebted  to  the  plaintiff  in  £500  on  an 
account  stated,  then  stated  a  breach  applicable  to  both  ;  and  the  defen- 
dant pleaded  7ion'a%9ump9itj  treating  the  declaration  as  not  being  on  a 
promissory  note  within  the  above  role:  the  court  held  notwith- 
standing that  the  first  part  must  be  deemed  an  action  on  a  promissory 
note,  and  that  the  plea  of  non-assumpsit,  which  the  defendant  had 
pleaded  to  the  whole  declaration,  was  therefore  a  bad  plea.  Donaldson 
V.  Thompson,  6  Mees.  &  W.  816.(*) 

Formerly,  instead  of  adding  a  count  on  an  account  stated,  in  an  ac- 
tion by  the  payee  of  a  note,  against  the  drawer,  the  plaintiff  might  have 
added  a  count  for  money  lent,  see  Clark  v.  Martin,  Ld.  Raym.  758 ; 
and  see  12  Mod.  880 ;  Burr.  1525,  per  Ld.  Mansfield,  Tyte  v.  Jones,  1 
East,  58,  n.,  or  for  money  had  and  ^received ;  see  Grant  v.  Vaughan, 
r*il9l  ^^^*  1516.  But  the  rule  Gen.  H.  4  W.  4,  s.  5,  which  prohi- 
^  ^  bits  two  counts  for  the  same  cause  of  action,  with  the  exception 
of  the  count  upon  an  account  stated,  has  rendered  the  money  counts 
objectionable,  unless  it  can  be  proved  by  evidence  aliunde  that  the  con- 
sideration for  the  note  was  actually  money  lent,  or  had  and  received. 
See  Wilson  v.  Kennedy,  1  Esp.  245. 

EVIDBNOl   f OB  PLAINTIFF. 

Under  this  plea,  the  plaintiff  must  produce  the  note,  nnless  it  can  be 
proved  to  have  been  destroyed,  or  lost  whilst  not  in  a  negotiable  state; 
see  ante,  p.  5 ;  and  he  must  prove  the  defendant's  handwriting,  in  the 
manner  directed,  ante,  p.  8.  And  where  a  witness  proved  that  he  saw 
a  person  of  the  name  of  Jones  sign  the  note  at  a  place  in  Wales,  where 
that  name  was  very  common,  but  that  he  did  not  otherwise  know  him, 
nor  had  he  seen  him  since,  it  was  holden  necessary  that  there  should  be 
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also  some  evidence  of  identity,  even  although  by  a  second  plea  the 
defendant  said  that  he  made  the  note  for  the  accommodation  of  the  plain- 
tiff;  Jones  v.  Jones,  9  Mees.  &;  W.  75.('*')  Also,  where  in  an  action 
against  A.  B.  &  G.  on  a  promissory  note,  the  handwriting  of  A.  and  B. 
was  proved,  but  the  only  evidence  against  0.  was  the  testimony  of  the 
attorney  for  the  defendants,  who  had  never  seen  C,  but  who  upon 
insisting  npon  a  written  retainer  from  the  defendants,  was  famished 
with  one  which  purported  to  be  signed  by  0.,  and  which  signature  he 
believed  to  be  in  the  same  handwriting  as  the  name  on  the  note :  this 
was  holden  to  be  insufficient.  Drew  v.  Bryer  et  al.,  12  Law  J.  144  cp. 
On  the  other  hand,  a  plaintiff  suing  upon  a  promissory  note,  which  pur- 
ports to  be  payable  to  a  person  of  a  different  name,  may  show  by  evi- 
dence that  he  was  the  person  intended.  Willis  v.  Barret,'  2  Stark.  29. 
Jf  the  signature  be  attested,  it  must  be  proved  by  the  attesting  witness, 
if  alive,  and  within  the  jurisdiction  of  the  court,  in  the  same  manner  as 
any  other  attested  instrument. 

If  the  bill,  however,  be  drawn  by  an  agent  per  procuration,  you  will 
have  to  prove  not  only  his  handwriting  but  also  his  authority  to  draw  for 
his  principal.  See  ante,  p.  9.  On  the  other  hand,  if  he  sign  his  own  name, 
without  showing  unequivocally  that  he  signed  merely  as  agent  for  his 
principal,  he  alone  is  personally  liable,  and  may  be  sued  upon  it.  Ante, 
p.  7.  So  if  the  note  be  signed  by  one  of  several  partners  in  the  name 
of  the  firm,  it  will  bind  the  firm,  provided  it  be  drawn  in  the  usual  name 
of  the  firm,  on  their  account,  and  the  trade  of  the  partnership  be  such 
as  may  be  presumed  to  require  the  drawing  of  promissory  notes.  See  ante, 
p.  7.  If  an  executor  draw  a  note,  he  is  bound  by  it  personally ;  Childs  v. 
Mouins,*^  2  Br.  &  B.  460 ;  unless  he  expressly  state  that  it  is  to  be  paid  out  of 
the  assets.  So,  if  an  executor  endorse  a  bill  or  note,  he  renders  him- 
self *personally  liable  as  endorser ;  Per  Buller,  J.,  King  v.  Thom,  ^^^  ^  „- 
1  T.  R.  487.  And  where  A.  and  B.  signed  a  formal  promissory  ^  J 
note,  whereby  they  promised  ^^  as  churchwardens  and  overseers,"  to 
pay  to  C.  or  order  a  certain  sum  of  money,  with  interest,  and  which 
snm  was  in  fact  a  loan  made  by  C.  for  the  use  of  the  parish :  it  was 
holden  that  A.  and  B.  were  personally  liable  upon  the  note.  Rew  v. 
Pettet,*^  1  Ad.  &  El.  196. 

XYIDSlfOB  f OB    THS  DinHDAHT. 

Under  this  traverse  of  the  making,  the  drawer  of  a  promissory  note 
may  give  in  evidence  any  matter  which  the  acceptor  of  a  bill  might  give 
in  eridence  under  a  traverse  of  the  acceptance.  He  may  prove  that  it 
is  a  forgery.  See  ante,  p.  14.  He  may  avail  himself  of  a  variance 
between  the  note  described  in  the  declaration  and  that  produced  in  evi- 
dence ;  ante,  p.  15 ;  but  where  in  an  action  against  one  as  drawer,  it 
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appeared  to  haye  been  drawn  by  him  and  another,  this  was  holden  to  be 
no  variance,  but  merely  matter  of  a  plea  of  non-joinder.  Germain  v.  Fre- 
derick, 2  B.  &  A.  226 ;  and  see  Mountstephen  y.  Brooke,  1  B.  &  A.  224. 
He  may  show  that  the  note,  since  he  signed  it,  has  been  altered  without 
his  consent,  ante,  p.  15,  or  altered  with  his  consent,  or  even  by  himself, 
after  it  passed  into  the  hands  of  a  person  entitled  to  sue  upon  it.  Ante, 
p.  16. 

So  he  may  object  that  it  is  upon  a  wrong  stamp.  See  ante,  p.  17. 
The  following  are  the  stamps  required  upon  promissory  notes,  by  stat. 
55  G.  3,  c.  184,  sch.  pt.  1. 

1.  Promissory  note  for  the  payment  to  the  bearer  on  demand{a)  of 
any  sums  of  money, — 

£    s.    d* 

Not  exceeding  one  pound  and  one  shilling 0  0     5 

Exceeding  £1  Is.  and  not  exceeding  £2  28 0  0  10. 

"          2  2        "            "             5  5 0  .1     3 

''          5  5        "            "            10  0 0  19 

"        10  0         "  "  20  0 .020 

"        20  0        "            "           30  0 0  3     0 

"        30  0        "            "           50  0 0  5    0 

"        50  0        "  "         100  0 0    8    6 

«> 

Which  said  notes  may  be  reissued,  after  payment  thereof,  as  often  as 
shall  be  thought  fit. 

r*1141     *^'  P'^^^^ssory  ^^^^  ^or  the  payment,  in  any  other  manner 
than  to  bearer  on  demand,(()  but  not  exceeding  two  months  after 
date,  or  sixty  days  after  sight,  (<?)  of  any  sum  of  money, — 

(a)  A  note  promising  to  pay  a  certain  sum  to  A.  B.  withoat  the  words  "  or  order, 
or  '^  or  bearer,"  is  not  a  promissory  note  payable  to  bearer  on  demand,  within  this 
part  of  the  schedule,  but  is  a  note  payable  in  other  manner  than  to  bearer  on  demand, 
within  the  next  class  of  stamps ;  Chatham  v.  Butler,'  5  B.  &  Ad.  837,  2  Nev.  &  M. 
453.  And  the  same,  as  to  a  note  to  pay  A.  B.  ''  on  demand.  "Dixon  y.  Chambers,  1 
Cr.  M.  &  R.  845, (*)  overruling  Keates  v.  Whieldon,*  8  B.  &  C.  7.  But  a  note  paya- 
ble to  bearer  generally,  or  to  A.  B.  or  bearer,  without  mention  of  any  time  of  pay* 
ment,  is  a  note  payable  to  bearer  on  demand,  within  this  part  of  the  schedule  j  Whit- 
lock  V.  Underwood,^  2  B.  &  C.  157 ;  East  v. ,  2  Moody  &  R.  8. 

(b)  A  note  to  A.  B.  or  to  A.  B.  on  demand,  supra,  or  to  A.  B.  or  order  on  demand, 
Moyser  v.  Whitaker,'  2  B.  &  C.  409;  Armitage  y.  Berry,**  5  Bing.  501,  is  a  note  to 
pay  in  other  manner  than  to  bearer  on  demand,  within  this  clause  of  the  schedule. 

(e)  A  note  payable  at  two  months  after  sight,  if  the  two  months  exceed  60  days, 
must  have  a  stamp  under  the  4th  clause  of  the  schedule  as  being  a  note  exceeding 
60  days  after  sight ;  Sturdy  v.  Henderson,*  4  B.  &  A.  592. 

And  it  may  be  necessary  to  add,  that  in  all  cases  within  this  schedule,  relating  to 
promissory  notes,  if  the  note  be  drawn  for  a  certain  sum  '^  with  interest,"  these 
words  do  not  enhance  the  stamp  duty,  but  if  the  stamp  be  such  as  is  required  for  the 
sum  expressed  in  the  note,  it  will  be  sufficient ;  Praessing  v.  Ing,*  4  B.  &  A.  204 ; 
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These  notes  are  not  to  be  reissued  after  being  once  paid. 

3.  Promissory  note  for  the  payment,  either  to  the  bearer  on  demand, 
or  in  any  other  manner  than  to  bearer  on  demand,  but  not  exceeding  two 
months  after  date,  or  sixty  days  after  sight,  of  any  sum  of  money, — 
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These  notes  are  not  to  be  reissued  after  being  once  paid. 

4.  Promissory  note  payable  to  the  bearer  or  otherwise,  at  any  time 
exceeding  two  months  after  date,  or  sixty  days  after  sight,  of  any  sum 
of  money, — 
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These  notes  are  not  to  be  reissued  after  being  once  paid. 

whether  the  note  be  payable  at  a  certain  time  after  date,  Id.,  or  upon  demand;  and 
whether  the  interest  be  reserved  from  the  date  of  the  note,  Id.,  or  from  a  time  prior 
to  it.     Wills  V.  Noott,  4  Tyr.  726. 

An  I  0  U,  simply,  does  not  require  a  stamp.  But  where  it  was  thus ;  ^^  I  0  U  £20, 
to  be  paid  on  the  22d  instant,'^  and  it  was  argued  that  as  this  was  a  promise  to  pay 
at  a  particular  time,  it  was  in  fact  a  promissory  note,  and  ought  to  be  stamped  as 
such  :  the  court  held  that  it  was  either  a  promissory  note  or  an  agreement,  and  in 
either  view  it  could  not  be  given  in  evidence  without  being  stamped.  Brooks  v. 
Elkins,  2  Mees.  &  W.  74.(*) 
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5.  Promissory  note  for  the  payment  of  any  sum  by  instalments,  or 
for  the  payment  of  several  sums  of  money  at  different  days  or  times,  so 
that  the  whole  of  the  money  to  be  paid  shall  be  definite  and  certain, — 
the  same  duty  as  on  a  promissory  note  payable  in  less  than  two  months 
after  date  for  a  sum  equal  to  the  whole  amount  of  the  money  to  be  paid. 

And  the  following  instruments  shall  be  deemed  and  taken  to  be  pro- 
missory notes,  within  the  intent  and  meaning  of  this  schedule,  viz. : 

All  notes  promising  the  payment  of  any  sum  or  sums  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available ;  or 
upon  any  condition  or  contingency,  which  may  or  may  not  be  per- 
formed or  happen ;  if  the  same  shall  be  made  payable  to  the  bearer, 
or  to  order,  and  if  the  same  shall  be  definite  and  certain,  and  not 
amount  in  the  whole  to  201,     (Vide  infra.) 

And  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands  of 
any  banker  or  bankers,  which  shall  contain  any  agreement  or 
memorandum  importing  that  interest  shall  be  paid  for  the  money 
so  deposited. 

BZSMPnONS  IBOM  THB  DUTIB8  OK  PB0MIS80BT  N0TS8. 

All  notes,  promising  the  payment  of  any  sum  or  sums  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available ;  or 
upon  any  condition  or  contingency,  which  may  or  may  not  be  per- 
formed or  happen; — ^where  the  same  shall  not  be  made  payable  to 
bearer  or  to  order,  and  also  where  the  same  shall  be  made  payable 
to  bearer  or  to  order,  if  the  same  shall  amount  to  20L  or  be  indefi- 
nite.    (Vide  supra.) 

And  all  other  instruments,  bearing  in  any  degree  the  form  or  style  of 
promissory  notes,  but  which  in  law  shall  be  deemed  special  agree- 
ments, except  those  hereby  expressly  directed  to  be  deemed  promis- 
sory notes. 

But  such  of  the  notes  and  instruments  hereby  exempted  from  duty 
as  promissory  notes,  shall  nevertheless  be  liable  to  the  duty  which 
may  attach  thereon  as  agreements  or  otherwise. 

r^ii^n  *If  it  happen  that  the  note  is  not  properly  stamped,  the  plain- 
I-  -^  tiff  may  give  evidence  of  the  original  consideration,  if  there  be 
a  count  in  the  declaration  applicable  to  it. 

Under  this  traverse  of  the  making,  also,  the  defendant  may  show  that 
the  instrument  is  not  such  as  in  law  is  deemed  a  promissory  note.  A 
promissory  note  is  a  written  promise  to  pay  a  sum  of  money  certain,  on 
demand  or  on  a  day  certain,  absolutely  and  at  all  events.  It  must  be 
in  writing ;  but  a  writing  in  pencil  will  be  sufficient.    Geary  v.  Physick,^ 

^  £ng.  Com.  Law  R.,  vol.  1 1. 
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5  B.  &  C.  234.  It  is  .not  required,  however,  that  it  should  be  in  the 
handwriting  of  the  drawer :  if  a  man  sign  his  name  upon  a  blank  stamp, 
and  deliver  it  to  another  to  draw  a  note  upon  it,  the  former  will  be  liable 
upon  any  note  which  shall  be  drawn  upon  it,  within  the  scope  of  the 
authority  given  or  implied.  See  Collins  v.  Emett,  1  H.  Bl.  313.  There 
is  no  particular  form  of  words  required ;  but  the  note  must  be  such  as 
to  come  within  the  definition  above  mentioned. 

In  the  first  place,  it  must  be  a  promise  to  pay  at  a  certain  time.  And 
therefore  a  writing  containing  a  mere  admission  of  a  debt,  as  for  in- 
stance, an  I  0  U,  is  not  a  promissory  note ;  Fisher  y.  Leslie,  1  Esp. 
426 ;  but  an  acknowledgment  of  a  debt  and  a  promise  to  pay,  in  the 
same  instrument,  is,  Chadwick  v.  Allen,  2  Str.  706.  So,  where  the  in- 
strument was  thus, — ^*  John  Mason  borrowed  of  Mary  Ann  Mason,  his 
sifiter,  the  sum  of  14Z.  in  cash,  as  per  loan,  in  promise  of  payment  of 
which,  I  am  truly  thankful  for,  and  shall  never  be  forgotten  by  me,  John 
Mason,  your  afiectionate  brother :"  it  was  holden  to  be  a  promissory 
note,  as  containing  a  promise.  Ellis  v.  Mason,  8  Law  J.  196,  qb.  So 
"  Received  of  A.  B.  1502.,  which  I  promise  to  pay  on  demand  with  in- 
terest," is  a  promissory  note.  Ashby  v.  Ashby,  3  Nev.  &  P.  186.  ^^  I 
undertake  to  pay  to  Mr.  B.  Jarvis  the  sum  of  GL  49.  for  a  suit  of  clothes, 
ordered  by  Daniel  Page,''  was  holden  not  to  be  a  promissory  note,  being 
merely  a  promise  for  an  executory  consideration ;  if  for  a  consideration 
already  executed  it  would  have  been  otherwise.  Jarvis  v.  Wilkins,  7 
Mees.  &;  W.  410.('*')  '^I  owe  Mrs.  E.  62.,  which  is  to  be  paid  by  instal- 
ments, for  rent,"  was  holden  not  to  be  a  promissory  note,  as  not  speci- 
fying any  day  of  payment.  Mofiisttt  v.  Edwards  et  al.,'  1  Car.  &  M.  16. 
But  a  promise  in  writing  to  pay  or  cause  to  be  paid,  is  a  promissory 
note.  Lovell  v.  Hill,"  6  Car.  &  P.  238.  So,  "  Borrowed  of  J.  S,  50/., 
which  I  promise  not  to  p&y/'  has  been  holden  to  be  a  promissory  note, 
rejecting  the  ^'not,"  as  being  fraudulently  introduced.     Bay  ley,  6. 

It  must  be  a  promise  to  pay  a  certain  sum  of  money  only ;  a  promise 
to  pay  money  and  to  do  something  else,  is  not  in  law  a  promissory  note. 
And  therefore  a  promise  to  deliver  up  horses  and  a  wharf,  and  to  pay 
money  at  a  particular  day,  was  holden  not  to  be  a  promissory  note.. 
Martin  v.  Chauntry,  2  Str.  1271.  So  where  there  was  a  written  pro» 
mise  to  pay  13Z.  for  value  received,  *"  and  all  fines  according  to_^^  __ 
rule,"  this  was  holden  not  to  be  a  promissory  note.  Ayrey  et  al.  *-  -I 
V.  Feamside  et  al.,  4  Mees.  &  W.  168.(*)  So  "  Beceived  and  borrowed 
of  A.  B.  80Z.,  which  I  promise  to  pay  with  interest,  and  I  also  promise 
to  pay  the  demands  of  the  sick  club  at  H.  in  part  of  interest,  and  the- 
remaining  stock  and  interest  to  be  paid  on  demand :"  was  holden  not  to 
be  a  promissory  note.  Bolton  v.  Dugdale,"  4  B.  &;  Ad.  619.  So  a  pro- 
mise to  pay  a  certain  sum  in  East  India  bonds,  Anon.  Bui.  272,  or  even 

>  Eng.  Com.  Law  R.,  vol.  41.  "  Id.  25.  "  Id.  24. 
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^'in  cash  or  Bank  of  England  notes/'  Exp.  Imeson,  2  Rose,  225,  was 
holden  not  to  be  a  promissory  note.  So  a  written  promise  to  pay  A.  B. 
65Ly  ^'with  all  other  sums  which  may  be  due  to  him,'*  is  not  a  promis- 
sory note.  Smith  v.  Nightingale,**  2  Stark.  375.  So  a  written  bargain 
for  goods,  and  a  promise  to  pay  for  them  in  a  certain  time,  was  holden 
not  to  be  a  promissory  note.  Ellis  y.  EUiSjP  Gow.  216.  So  "I  agree 
to  pay  A.  B.  6957.  at  four  instalments*'  (specifying  four  instalments  of 
2002.,  150Z.,  150Z.,  and  lOOZ.),  the  remaining  95Z.  to  go  as  a  set-off  for 
an  order  of  one  R.  on  T.,  and  the  balance  due  from  the  plaintiff  to  T. : 
this  was  holden  not  to  be  a  promissory  note,  but  an  agreement.  Davis 
V.  Wilkinson,*!  10  Ad.  &  El.  98.  So,  where  the  instrument  was  thus : 
'^  I  promise  to  pay  A.  B.  or  bearer  on  demand  16Z.  at  sight,  by  giving 
up  clothes  and  papers,"  &c. :  it  was  holden  that  if  the  jury  were  of 
opinion  that  the  clothes,  &c.,  had  previously  been  given  up  by  the  payee 
to  the  maker,  it  was  a  good  promissory  note,  as  the  words  in  that  case 
would  only  import  the  value  received ;  otherwise  not.  Dixon  v.  Nuttal, 
1  Cr.  M.  &  R.  307;(*)  4  Tyr.  1013. 

It  must  promise  payment  absolutely,  and  not  merely  upon  a  contin- 
gency, in  the  same  manner  as  in  the  case  of  bills  of  exchange.  See 
ante,  p.  22.  Therefore  where  the  maker  promised  to  pay  A.  B.  or  order 
a  certain  sum  of  money,  or  to  render  0.  D.  in  an  action  brought  against 
him  by  A.  B. :  the  court,  on  error  brought,  held  that  it  was  not  a  pro- 
missory note.  Smith  v.  Boheme,  3  Ld.  Raym.  67.  So  "  I  promise  to 
pay  C.  D.  or  order  50Z.,  if  my  brother  do  not  pay  it  within  six  weeks," 
was  holden  not  to  be  a  promissory  note,  because  payable  upon  a  contin- 
gency. Appleby  v.  Biddulph,  4  Vin.  240,  pi.  16,  cit.  8  Mod.  363.  So, 
where  the  instrument  was  thus :  '^  We  promise  to  pay  A.  B.  ll6Z.,  value 
received,  on  the  death  of  C.  D.,  provided  he  leaves  either  of  us  suffi- 
cient to  pay  the  said  sum,  or  if  we  shall  otherwise  be  able  to  pay  it:** 
it  was  holden  not  to  be  a  promissory  note.  Roberts  v.  Peake,  Burr. 
323.  So  a  note  to  pay  money,  within  so  many  days  after  the  drawer 
should  marry,  was  holden  not  to  be  a  promissory  note.  Beardsley  v. 
Baldwin,  2  Str.  1151 ;  and  see  Pearson  v.  Garrett,  Comb.  227.  So,  an 
instrument  in  this  form, — '^  At  twelve  months  after  date,  I  promise  to 
pay  Messrs.  R.  &  Go.  500Z.,  to  be  held  by  them  as  collateral  security 
for  any  moneys  now  owing  to  them  by  A.  B.  which  they  may  be 
unable  to  recover  on  realizing  the  securities  they  now  hold,  and  others 

P1181  *'^^^''  ""^^  ^?  P^"*^®^  '^  *^®'^  ^''''^  ^^  ^'"^ '"  ^"^  ^"^^^^^  ''^^ 
*-        -^  to  be  a  promissory  note.     Robins  et  al.  v.  May,'  11  Ad.  &  EL 

213.     So,  where  A.,  having  given  his  daughter  on  her  marriage  the 

stock  of  a  public  house,  amounting  to  12002.,  she  and  her  husband 

signed  the  following  instrument :  ^'  On  demand  we  promise  to  pay  A.  or 

ihis  order  1200Z.  for  value  received  in  stock,  &c.,  this  being  intended  to 
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stand  against  me  M.  (the  daughter)  as  a  set-off  for  that  sum  left  me  in 
my  father's  will  above  my  sister  Ann's  share :"  it  was  holden  that  this 
was  not  a  promissory  note,  which  must  be  payable  at  all  events,  but  was 
merely  intended  as  a  set-off  against  some  claim.     Clarke  v.  Percival,' 
2  B.  &  Ad.  660 ;  and  see  Worley  v.  Harrison,  6  Nev.  &  M.  178.     So, 
an  instrument  in  this  form :  ^'  borrowed  and  received  of  A.  B.  the  sum 
of  200Z.,  by  three  drafts  of  C.  D.  upon  E.  F.,  payable  to  us,  which  we 
promise  to  pay  unto  A.  B.  with  interest:"  was  holden  not  to  be  a  pro- 
missory note,  because  the  money  was  not  to  be  paid  unless  the  drafts 
were  honoured.   Williamson  et  al.  v.  Bennett  et  al.,  2  Gamp.  417.     So, 
a  written  promise  to  pay  190Z., ''  on  the  sale  or  produce,  immediately  when 
sold,  of  the  White  Hart,  St.  Albans,  Herts,  and  the  goods,  &c.,  value 
received :"  was  holden  not  to  be  a  promissory  note.     Hill  v.  Halford, 
in  error,  2  B.  &  P.  413.     And  the  same  in  all  cases  where  the  instru- 
ment is  expressly  made  payable  out  of  some  particular  fund.     See  ante, 
p.  23.     But  where  the  note  itself  was  in  the  usual  form,  but  there  was 
a  memorandum  endorsed  upon  it,  by  which  it  was  sought  to  be  made 
payable  upon  a  contingency  or  out  of  a  particular  fund,  the  memoran- 
dum endorsed  will  not  be  deemed  to  be  incorporated  with  the  note,  so  as 
to  make  the  latter  payable  upon  a  contingency ;  Brill  v.  Crick,  1  Mees. 
k  W.  232  ;(*)  and  this,  even  where  the  memorandum  is  written  before 
the  note  is  signed.     Leeds  et  al.  v.  Lancashire,  2  Camp.  205.     But  see 
Hartley  v.  Wilkinson,  4  M.  &  S.  25,  semb.  cent.     So,  where  two  notes 
were  drawn,  the  one  payable  to  J.  S.  or  bearer  for  25?.,  "being  a 
portion  of  a  value  as  under,  deposited  in  security  for  payment  hereof, 
according  to  the  receipt  in  our  hands,"  and  specifying  the  particulars 
of  the  deposit ;  the  other  payable  to  J.  S.  or  order,  "for  value  deposited 
and  registered:"  held  that  these  were  promissory  notes,  being  payable 
at  all  events.    HausouUier  v.  Hartsink,  7  T.  R.  733.    So,  where  a  note 
was  payable  to  an  infant,  "  when  he  shall  come  of  age,  to  wit,  on  the 
12th  June,  1750,"  it  was  holden  good,  because  it  was  payable  at  all 
events  on  the  12th  June,  1750 ;  Goss  v.  Nelson,  1  Burr.  226.     So, 
where  the  drawer  made  his  note  payable  six  weeks  after  the  death  of 
his  father,  it  was  holden  to  be  a  promissory  note,  because  there  was  no 
contingency  by  which  it  could  not  become  payable.     Cooke  v.  Colehan, 
Willis,  393,  2  Str.  1217 ;  and  see  Andrews  v.  Franklin,  1  Str.  24 ; 
Evans  v.  Underwood,  1  Wils.  262. 

Also  if,  upon  the  face  of  the  instrument,  there  be  any  uncertainty  as 
to  the  drawer,  it  will  not  be  deemed  a  promissory  note.  *As-.^^^^^ 
where  the  note  was  in  these  words, — "  I,  A.  B.,  promise  to  pay  •-  J 
B.  F.  or  order  <£50,  with  interest,  at  six  months'  notice ;"  signed  "A.  B. 
or  else  C.  D.:"  it  was  holden  to  be  no  promissory  note  against  C.  D. 
Ferns  v.  Bond,*  4  B.  &;  A.  679.     So,  uncertainty  as  to  the  person  to 
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whom  the  money  is  to  be  payable,  will  prevent  an  instrument  from  being 
deemed  a  promissory  note,  although  in  all  other  respects  it  be  so.  As 
for  instance,  if  it  be  drawn  payable  to  '^  A.  B.  or  C.  D*/'  it  is  not  a 
promissory  note.  Blankenhangen  v.  Blundell,  2  B.  &  A.  417.  But 
merely  giving  the  payee  a  wrong  description,  is  not  material.  R.  v. 
Box,"  6  Taunt.  825.  And  if  a  blank  be  left  for  the  name  of  the  payee, 
any  bon&  fide  holder  of  the  note  may  afterwards  insert  his  name  in  it 
as  payee.  See  Gruchley  v.  Clarance,  2  M.  &  S.  90 ;  Cruchley  v.  Mann," 
6  Taunt.  629 ;  Atwood  v.  Griffin,^  1  Ry.  &  M.  425. 

There  are  some  cases  in  which  an  instrument,  which  is  apparently  a 
bill  of  exchange,  may  be  treated  as  a  promissory  note,  and  declared 
upon  as  such.  Where  it  was  thus, — ^^  three  months  after  date  I  promise 
to  pay  John  Bury,  or  order,  441.  11«.  5(2.,  value  received,"  and  in  the 
left-hand  comer,  at  bottom,  were  the  words,  ^^  J.  B.  Grutherot,  85  Mon- 
tague Place,  Bedford  Square,"  and  the  name  of  Grutherot  was  written 
across  it ;  the  court  held  it  to  be  a  promissory  note,  but  that  as  against 
the  party  who  made  it  in  so  doubtful  a  form,  the  holder  might  treat  it 
either  as  a  bill  or  note.  Edis  v.  Bury,"*  6  B.  &  C.  483.  So,  where  one 
branch  of  a  joint-stock  bank  drew  upon  another  branch  of  the  same 
bank,  it  was  holden  that  it  was  properly  treated  as  a  promissory  note, 
the  drawers  and  drawees  being  J;he  same  persons.  Miller  v.  Thompson,' 
8  Man.  &;  Gr.  576 ;  see  Shuttleworth  v.  Stevens,  1  Gamp.  407 ;  Allan 
V.  Mawson,  4  Gamp.  115 ;  Gray  v.  Milnor,^  8  Taunt.  789. 

But  under  this  traverse  of  the  drawing,  the  defendant  cannot  give  in 
evidence  that  he  was  of  imbecile  mind  at  the  time  he  made  the  note. 
Harrison  v.  Richardson,  1  Moody  &  R.  504.  Nor  can  the  defendant 
give  in  evidence  any  parol  agreement  to  control  in  any  manner  the 
effect  of  the  contract,  as  appearing  upon  the  face  of  the  note.  Foster 
V.  Jolly,  1  Or.  M.  &  R.  708.(*) 

special  pleadings. 

That  the  note  was  made  by  the  drawer  for  the  accommodation  of  the 
plaintiff,  is  of  course  a  good  bar  to  the  action,  and  may  be  pleaded,  with 
little  alteration,  as  to  the  plea,  ante,  p.  31.  The  evidence  may  be  the 
same  as  that  detailed,  ante,  p.  82.  But  where,  in  such  a  case,  it  ap- 
peared that  the  defendant's  father  bought  sheep  from  the  plaintiff,  and 
the  defendant,  in  payment  of  them,  gave  the  note  in  question,  it  was 
holden  that  although  the  defendant  had  not  personally  received  con- 
sideration for  the  note,  yet  that  it  could  not  be  deemed  to  be  drawn  for 
the  accommodation  of  the  plaintiff.  Gook  v.  Long,'  1  Gar.  &  M.  510. 
r«l9ni  *^^*  ^^  ^^^  defendant  have  made  the  note  at  the  instance  of 
^  ^  the  plaintiff,  and  without  such  a  consideration  as  would  support  an 
assumpsit,  the  plaintiff  cannot  maintain'any  action  upon  it.    And  where 
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the  defendant  pleads  this,  and  the  plaintiff  replies  that  there  was  a  good 
consideration,  it  will  be  for  the  defendant  to  show  that  the  note  was 
given  by  way  of  accommodation,  and  without  value.  Lacey  v.  Forresr 
ter,  2  Or.  M.  &;  R  59.  (*)  Where,  to  an  action  by  the  payee  against 
the  drawer  of  a  promissory  note,  the  defendant  pleaded  that  A.  B.  at 
the  time  of  his  death  was  indebted  to  the  plaintiff  in  24Z.  for  goods,  and 
that  the  plaintiff  after  the  death  of  A.  B.,  applied  to  the  defendant  for 
payment,  who,  in  compliance  with  his  request,  gave  him  the  note  in 
question  in  respect  of  the  said  debt,  and  for  no  other  consideration,  and 
at  the  time  there  was  no  executor  or  administrator,  or  other  person 
liable  to  pay  the  said  debt ;  and  the  plea  concluded  with  an  averment 
that  there  never  was  any  consideration  for  the  said  note  except  as  afore* 
said  ;  this  was  holden  to  be  a  good  answer  to  the  action*  Nelson  et  ux. 
V.  Serle,  in  error,  4  Mees.  &  W.  795,(*)  overruling  Serle  v.  Water- 
worth,  Id.  9.  So,  where  the  defendant  pleaded  that  A.  B.  having 
drawn  a  bill  upon  C.  D.  for  his  own  accommodation,  he  the  defen- 
dant endorsed  it  also  for  A.  B.'s  accommodation,  and  A.  B.  then  en- 
dorsed it  to  the  plaintiff,  after  which  it  was  altered  in  respect  to  the 
date  without  his  knowledge  or  consent ;  that  after  the  bill  became  due 
and  was  unpaid,  the  plaintiff  applied  to  him  for  payment,  and  he,  not 
knowing  of  the  alteration,  and  thinking  that  he  was  still  liable,  con- 
sented to  give  and  did  give  the  plaintiff  the  promissory  note  in  question, 
and  for  no  other  consideration :  this  was  holden  to  be  a  good  defence  to 
the  action.  Bell  v.  Gardiner,  1  Dowl.  N.  C.  683.  But  where  the  de- 
fendant pleaded  that  the  note  was  given  by  him  to  the  plaintiff  for  the 
purchase  of  certain  land,  but  the  contract  was  not  in  writing  signed  by 
the  defendant  or  any  person  for  him,  and  that  there  was  no  other  con- 
sideration for  the  note  save  as  aforesaid :  this  was  holden  to  be  a  bad 
plea,  as  it  did  not  appear  from  it  that  the  plaintiff  had  refused  to  execute 
a  conveyance  of  the  land  to  the  defendant,  or  that  the  defendant  had  not 
possession,  and  consequently  did  not  show  a  total  failure  of  consideration* 
Jones  et  al.  v.  Jones  et  al.,  9  Law  J.  178,  ex.  Where  the  defendant 
pleaded  that  the  note  was  delivered  to  the  plaintiff,  and  the  plaintiff  re- 
ceived it,  for  the  purpose  of  his  paying  certain  debts  of  the  defendant  to 
his  creditors,  and  that  the  plaintiff  then  promised  him  to  pay  the  said 
debts,  and  that  no  consideration  was  received  by  the  defendant  or  given 
by  the  plaintiff  for  the  said  note ;  to  which  the  plaintiff  replied  that  he 
received  the  note  at  the  request  of  the  creditors,  for  the  purpose  of  pay- 
ing them  as  soon  as  the  defendant  should  pay  the  note,  without  this  that 
he  promised  to  pay  the  said  debts,  as  in  the  plea  alleged :  upon  issue 
joined  to  this  traverse,  the  plaintiff  at  the  trial  proved  the  inducement  to 
his  replication,  and  had  a  verdict ;'  and  the  *court  held  that  this  r^^^in 
issue  was  material ;  and  that  it  was  proved  by  proof  of  the  in-  '^  '^  -I 
ducement ;  and  that  there  appeared  upon  the  record  a  sufficient  consi- 
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deration  to  entitle  the  plaintiff  to  judgment.  Cole  v.  Cresswell,*  11  Ad. 
A;  El.  661. 

Accord  and  satisfaction  is  a  good  plea  in  this  action,  as  in  other  ac> 
tions  of  assnmpsit.  See  ante,  p.  83,  and  vol.  i.  p.  84.  But  where,  to 
a  declaration  on  a  promissory  note  by  the  payee  against  the  maker,  the 
defendant  pleaded  that  the  plaintiff  drew  upon  him  a  bill  of  exchange 
for  the  amount  of  it,  which  he  accepted  and  delivered  to  the  plaintiff, 
who  took  it  for  and  on  account  of  the  note,  and  afterwards  endorsed  it 
to  a  person  unknown,  who,  at  the  commencement  of  the  action  was  the 
holder  of  it,  and  entitled  to  sue  upon  it :  this  plea  was  holden  bad 
upon  demurrer,  because  it  did  not  allege  that  it  was  given,  as  well  as 
received  in  satisfaction ;  Crisp  v.  Griffiths,  2  Cr.  M.  &  R.  169.  (*)  And 
where  to  an  action  on  a  promissory  note  for  420/.,  the  defendant  pleaded, 
that  after  it  became  due  he  gave  the  plaintiff,  and  the  plaintiff  received 
from  him,  two  bills  of  exchange  for  210Z.  each,  to  take  up  the  note,  and 
in  lieu  thereof;  upon  issue  being  joined  on  this  plea,  it  was  holden  that 
it  was  a  question  for  the  jury  to  say  whether  the  bills  were  given  in  lieu 
and  satisfaction  of  the  note ;  or  only  to  gain  time  for  payment ;  if  the 
former,  it  was  a  good  defence,  although  it  appeared  that  one  of  the  bills 
was  overdue  and  unpaid  at  the  commencement  of  the  action  ;  if  the  latter, 
it  was  no  defence,  unless  the  defendant  proved  that  at  the  time  the  ac- 
tion was  commenced  both  the  bills  were  outstanding.  Goldshede  v. 
Cottrell,  2  Mees.  &  W.  20.(*) 

A  written  agreement  by  the  payee  of  a  note,  not  to  sue  upon  it  until 
a  certain  time,  or  until  the  happening  of  a  certain  event,  if  made  for 
sufficient  consideration,  may  be  a  good  defence  to  an  action  upon  the 
note  by  the  payee  against  the  drawer.  But  in  an  action  on  a  note? 
drawn  at  a  certain  time  after  date,  which  had  not  been  deposited  as  a 
collateral  security,  nor  was  the  consideration  disputed,  it  was  holden 
that  no  parol  evidence  could  be  admitted  to  prove  an  agreement  that 
the  note  was  not  to  be  paid,  if  a  verdict  were  obtained  in  an  action  then 
pending  between  other  parties ;  for  that  would  be  to  contradict  a  written 
contract  by  parol  evidence.     Foster  v.  Jolly,  1  Cr.  M.  &  R.  703. (*) 

Duress  is  a  good  plea.  See  vol.  i.  p.  217.  Duncan  v.  Scott,  1 
Camp.  100.  Where  the  defendant  pleaded  that  one  of  the  plaintiffs,  by 
a  threat  that  unless  the  defendant  would  make  and  deliver  the  note,  the 
plaintiffs  would  prevent  the  funeral  of  the  defendant's  brother,  who  was 
indebted  to  them,  thereby  procured  the  note  from  the  defendant,  who 
gave  it  to  him  upon  such  threat,  and  for  no  other  cause,  the  plea  aver- 
ring also  that  there  never  was  any  consideration  for  the  making  or  de- 
livery of  the  note ;  to  which  the  plaintiffs  replied,  that  one  of  the  plain- 
tiffs did  not  by  a  threat,  that  unless  the  defendant  would  make  and 
deliver  the  note,  the  plaintiffs  would  prevent  the  funeral  of  the  defen- 
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dant's  brother,  ^procure  from  the  defendant  the  note   inthep^^Qon 
manner  and  form  alleged :  this  was  holden  to  be  a  snfBcient  re- 
plication  to  the  whole  of  the  plea ;  Atkinson  et  al.  y.  Davies,  12  Law 
J.  169,  ex* 

That  the  note  was  given  for  an  illegal  consideration,  is  also  a  good 
bar  to  the  action.     See  ante,  p.  127, 54  ;  and  see  vol.  i.  p.  95. 

The  insolvency  of  the  defendant  is  a  good  bar,  in  the  same  case  and 
under  the  same  circumstances  as  in  other  cases  in  assumpsit.  See  ante, 
vol.  i.  p.  101.  Where  the  defendant  and  a  surety  joined  in  a  promis- 
sory note  to  the  plaintiff;  the  plaintiff,  upon  the  defendant  afterwards 
taking  the  benefit  of  the  Insolvent  Act,  applied  to  the  surety  for  pay- 
ment ;  and  the  defendant,  in  order  to  prevent  the  surety  being  sued, 
joined  him  in  a  new  note :  in  an  action  against  the  defendant  on  this 
second  note,  it  was  holden  that  notwithstanding  the  new  consideration 
for  forbearance  to  the  surety,  this  note  was  a  new  contract  for  the  old 
debt,  and  that  the  defendant  was  not  liable.  Evans  v.  Williams,  1  Cr. 
&  M.  30.(*) 

Where  a  note,  made  by  one  member  of  a  firm  in  his  individual  ca- 
pacity, comes  into  the  possession  of  the  firm,  they  cannot  sue  him  upon 
it ;  and  a  plea  that  he  is  one  of  the  members  of  the  partnership,  will  be 
a  good  bar  to  the  action.  So,  if  the  note  were  made  in  the  partnership 
name,  and  came  to  the  hands  of  one  of  the  partners  in  his  individual 
right,  he  could  not  sue  the  partnership  upon  it.  But  where  it  appeared 
that  the  plaintiff  sold  some  property  to  a  mining  company,  for  which  the 
directors  gave  him  their  note  for  13852;  and  200  scrip  certificates  for 
shares  in  their  company,  but  the  plaintiff  never  paid  any  instalment  on 
the  shares,  nor  signed  the  deed  of  settlement :  in  an  action  on  the  note, 
where  the  defendants  pleaded  in  bar  that  the  plaintiff  was  a  partner  in 
their  company,  the  court  held  that  the  facts  did  not  support  the  plea ; 
the  scrip  certificate  only  gave  the  plaintiff  the  power  to  become  a  part« 
ner,  but  did  not  make  him  one ;  Fox  v.  Frith  et  al.,  10  Mees.  &  W. 
131.(*) 

Payment  is  of  course  a  good  plea,  in  the  same  manner  as  in  actions 
on  bills  of  exchange.  See  ante,  p.  34.  And  in  action  against  one  of 
two  makers  of  a  joint  and  several  note,  the  other  was  holden  a  compe- 
tent witness,  under  stat.  3  &  4  W.  4,  c.  42,  s.  26,  to  prove  the  payment, 
Russell  et  al.  v.  Blake,^  2  Man.  &  Gr.  374,  even  before  the  recent  stat. 
6  &  7  Vict.  c.  85. 

Money  may  be  paid  into  court,  and  pleaded  in  like  manner  as  in  ac- 
tions on  bills  of  exchange.  See  ante,  p.  35.  But  the  defendant,  in 
debt,  on  a  bill  of  exchange  or  promissory  note,  cannot  plead  payment 
of  a  less  sum  into  court,  without  other  pleas  to  cover  the  residue ;  be- 
cause that  part  of  the  plea  which  states  that  he  never  was  indebted  to 
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the  plaintiff  to  a  greater  amount,  is  no  plea  in  such  an  action.  Arm- 
field  y.  Burgin,  6  Mees.  &  W.  281.('^)  Such  a  plea  is  bad  on  special 
demurrer ;  Id. ;  but  cured  by  verdict.  Finleyson  v.  McEenzie,  6 
P^^Qonl^owl.  71.  See  '^'as  to  this  plea,  and  the  replication,  &c.,  ante, 
vol.  i.  p.  116,  &c. 

A  release  is  of  course  a  good  plea  in  bar.  See  ante,  p.  58,  and  voL 
i.  p.  120.  And  where  the  defendant  pleaded  that  the  note  was  made 
by  him  and  A.  jointly  and  severally,  and  that  one  of  the  plaintiffs  exe- 
cuted a  release  to  A.,  it  was  holden  to  be  no  replication  to  say  that  the 
plaintiff  executed  the  release  at  the  request  of  the  defendant,  who  after- 
wards, and  whilst  the  note  was  unpaid,  in  consideration  of  such  release, 
ratified  his  promise,  and  promised  to  remain  liable  to  the  plaintiffs  for 
the  amount  of  the  note ;  for  it  was  setting  up  a  parol  exception  to  a  re- 
lease under  seal.  Brooks  v.  Stuart,'  9  Ad.  &  El.  854.  Where  a  tenant 
gave  his  landlord  a  note  for  rent  due,  and  afterwards,  whilst  the  note 
was  running,  the  landlord  brought  an  ejectment  against  the  tenant  to 
recover  the  premises,  and  a  verdict  was  taken  for  the  former  by  consent, 
upon  the  agreement  that  the  defendant  was  not  to  be  called  upon  for 
any  rent  then  due :  it  was  holden,  that  this  agreement  extinguished  all 
claims  of  the  landlord  upon  the  note.  Howell  v.  Lewis,"^  7  Gar.  &  P. 
566.  So,  where  a  note  for  lOOZ.  payable  on  demand,  was  given  to  the 
trustee  of  a  building  society,  to  secure  the  payment  of  certain  instal- 
ments, fines,  and  interest ;  and  upon  some  instalments  becoming  due, 
the  payee  commenced  an  action  on  the  note,  took  a  cognovit  from  the 
drawer  for  the  instalments  due  and  costs,  and  upon  that  being  paid,  he 
gave  a  receipt  as  for  debt  and  costs  in  the  action :  it  was  holden,  that 
he  could  not  afterwards  maintain  another  action  on  the  note,  for  instal- 
ments which  subsequently  became  due.  Siddall  v.  Bawcliffe,xl  Gr.  & 
M.  487.(*) 

The  Statute  of  Limitations  is  also  a  good  bar,  as  in  actions  on  bills  of 
exchange,  ante,  p.  101,  and  in  all  other  actions  of  assumpsit  and  debt. 
See  ante,  vol.  i.  p.  180,  206.  And  it  may  be  necessary  to  observe,  that 
upon  a  note  payable  with  interest  upon  demand,  the  statute  begins  to 
run  from  the  date  of  the  note.  Norton  v.  EUam,  2  Mees.  &  W. 
461.(») 

A  plea  of  tender  on  the  day  of  payment,  is  a  good  plea ;  of  tender 
after  the  day  of  payment,  is  not.  See  ante,  p.  36.  Where,  to  an  action 
by  the  payee  against  the  maker  of  a  note  for  15Z.  9«.  4c{.,  payable  on 
demand,  the  defendant  pleaded  a  set-off  as  to  82.,  and  a  tender  of  122. 
98.  4d.  at  the  time  payment  of  the  note  was  demanded ;  to  which  the 
plaintiff  replied,  nil  debet  as  to  the  set-off,,  and  as  to  the  tender,  that  be- 
fore it  he  made  a  demand  of  15L  9«.  4ei.,  as  due  upon  the  note,  which 
the  defendant  refused  to  pay,  and  that  no  set-off  or  other  just  cause  for 
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non-payment  of  the  said  157.  9«.  4(2.,  or  any  part  thereof,  then  existed : 
the  court,  without  deciding  whether  a  plea  of  tender  of  part  of  a  note, 
without  showing  that  no  more  was  due,  was  good,  held  that  the  replica- 
tion was  good,  as  showing  that  there  was  a  time  after  the  note  was  pay- 
able when  the  defendant  was  not  ready  to  pay.  Cotton  v.  Godwin,  7 
Mees.  &  W.  147.(*)  But  *where,  in  an  action  by  the  payee  _^ 
against  the  maker  of  a  note,  not  negotiable,  not  being  payable  ^  ^ 
to  order  or  bearer ;  the  defendant  pleaded  that  he  was  ready  and  offered 
to  pay  the  note,  if  the  plaintiff  would  give  it  up  to  him,  but  the  plaintiff 
admitted  that  he  had  not  the  note,  and  never  subsequently  produced  it 
or  offered  to  deliver  it  up  on  payment  thereof:  this  was  holden  to  be  a 
bad  plea.    Wain  v.  Bailey,'  10  Ad.  &  El.  616. 

Where  a  joint  and  several  note  is  signed  by  one  drawer  for  the  accom- 
modation of,  or  as  a  surety  for  the  other,  and  time  is  given  to  the 
principal,  without  the  consent  of  the  surety,  this  may  be  a  good  plea  in 
an  action  against  the  drawers  or  one  of  them,  where  it  is  stated  that  the 
time  was  given  by  some  instrument  binding  upon  the  plaintiff.  But 
where,  in  such  a  case,  the  plaintiff  merely  took  a  warrant  of  attorney 
from  the  co-drawer,  upon  which  he  might,  and  did,  enter  up  judgment 
forthwith,  it  was  holden  that  this  was  no  answer  to  the  action,  either  as 
giving  time,  or  as  extinguishing  the  simple  contract  debt.  Bell  v.  Bankes 
et  al.,^  3  M.  &;  Or.  258.  So,  where  in  such  a  case  it  was  pleaded 
that,  although  the  note  was  in  the  hands  of  the  plaintiff  for  six  months 
after  it  was  due,  yet  the  defendant  had  no  notice  of  its  non-payment 
until  the  action  was  brought,  and  that  the  plaintiff  gave  time  for  pay- 
ment to  the  co-drawer,  to  the  prejudice  and  without  the  consent  or 
knowledge  of  the  defendant :  this  plea  was  holden  bad  on  general  de- 
murrer, because  it  was  not  shown  that  the  time  was  given  by  any  con- 
tract binding  upon  the  plaintiff.  Clarke  et  al.  v.  Wilson,  3  Mees.  &  M. 
208.(*)    See  Mallet  v.  Thompson,  5  Esp.  178. 


'  sbotion    ii. 

action:  bt  endorsee  against  maker. 

DBCLAEATIOH. 

Ckmwieneement,  as  anUj -p.  lOdJ]  For  that  before  the  commencement  of  this  Buit; 

whereas  the  defendant,  on ,  made  and  the  said  A.  6.  then  endorsed  the 

his  promissory  note  in  writing,  and  then  same  [to  C.  D.,  and  the  said  C.  D.,  then 

delivered  the  same  to  A.  B.,  and  thereby  endorsed   the    same]    to   the   plaintiff^ 

promised  to  pay  to  the  said  A.  B.  or  order,  whereof  the  defendant  then  had  notice, 

1 days  [weeks  or  months]  after  and  then  in  consideration  of  the  premises 

the  date  thereof,  which  period  had  elapsed  promised  to  pay  the  amount  of  the  said 

•  Eng.  Com.  Law  R.,  vol.  37.  '  Id.  42. 

▼0&.  n.  12 


178  akchbold's  law  op  nisi  pbius. 

note  to  the  plaintiff,  according  to  the  any  part  thereof  :•— To  the  plaintiff's  da- 
tenor  and  effect  thereof:  yet  the  defen-    mage  of L]  and  thereupon  he  brings 

dant  hath  disregarded  his  promise,  and  suit,  &c. 
hath  not  paid  the  said  sum  of  money  or 

The  omission  of  the  promise,  if  objectionable  at  all,  is  at  most  matter 
of  special  demurrer  only.  Griffiths  v,  Roxbrough,  2  Mees.  &  W.  734.(*) 

r*i9fiLi  *^  ^*^®  ^^^  added  a  count  on  an  account  stated,  because,  as 
I-  J  there  is  no  privity  between  the  maker  of  a  note  and  the  endorsee, 
the  note  cannot  be  given  in  evidence  under  such  a  count.  Bentley  et 
al.  V.  Northouse,^  Moody  &  M.  66.  See  Waynam  v.  Bend,  1  Camp.  175. 

PLEA,   TRAVERSE   OF  THE   MAKING. 

This  plea  is  the  same  as  the  form  ante,  p.  Ill ;  and  the  evidence, 
both  for  the  plaintifif  and  the  defendant,  is  the  same  as  stated  ante,  pp. 
112,  113,  14-17. 

PLEA,  TRAVERSE  OF  THE  ENDORSEMENT. 

And  for  further  plea  in  this  behalf,  the  and  form  as  the  plaintiff  has  above  in  his 

defendant  says  that  the  said  A.  B.did  not  said  declaration  in  that  behalf  alleged: 

endorse  the  said  promissory  note  in  the  And  of  this  he  the  defendant  puts  himself 

said  declaration  mentioned^  in  manner  upon  the  country,  &c. 

In  this  manner  the  defendant  may  traverse  all  or  any  of  the  endorse- 
ments set  out  in  the  declaration. 

EVIDSNCI. 

The  endorsement  is  proved  as  directed  ante,  p.  42,  43 ;  and  as  to  the 
nature  of  the  endorsement,  see  ante,  p.  43. 

Formerly,  promissory  notes  were  not  negotiable  instruments,  and 
were  holden  not  to  be  within  the  custom  of  merchants  in  that  respect, 
as  bills  of  exchange  were ;  so  that  the  endorsee  could  not  maintain  an 
action  upon  it,  either  against  the  maker  or  the  endorser,  and  even  the 
payee  could  not  maintain  an  action  upon  it  against  the  drawer.  But  by 
Stat.  3  &  4  Anne,  c.  9,  s.  1,  after  reciting  this,  it  is  enacted,  that  all 
notes  in  writing,  which  shall  be  made  and  signed  by  any  person  or  per- 
sons, body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  corpo- 
ration, banker,  goldsmith,  merchant,  or  trader,  who  is  ^usually  intrusted 
by  him  or  them  to  sign  such  promissory  notes  for  him  or  them,  whereby 
such  person,  &c.,  shall  promise  to  pay  to  any  other  person  or  persons, 
body  politic  or  corporate,  his  or  their  order,  or  bearer,  any  sum  of 
money  mentioned  in  such  note,  shall  be  taken  and  construed  to  be,  by 
virtue  thereof,  due  and  payable  to  any  such  person  or  persons,  body 
politic  or  corporate,  to  whom  the  same  is  made  payable ;  and  also  every 
such  note,  payable  to  any  person  or  persons,  body  politic  or  corporate, 
his  or  their  order,  shall  be  assignable  or  endorsable  over,  in  the  same 
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manner  as  inland  bills  of  exchange  are  or  may  be,  according  to  the  cus- 
tom of  merchants ;  and  that  the  person  and  persons,  body  politic  and 
corporate,  to  whom  such  sum  of  money  shall  be  by  such  note  made 
payable,  shall  and  may  maintain  an  action  for  the  same,  in  '''such  p^^or^-i 
manner  as  he  or  they  might  do  upon  any  inland  bill  of  exchange '-  -' 
made  or  drawn  according  to  the  custom  of  merchants,  against  the  person 
or  persons,  body  politic  or  corporate,  who,  or  whose  servant  or  agent  as 
aforesaid,  signed  the  same ;  and  that  any  person  or  persons,  body  politic 
or  corporate,  to  whom  such  note  is  endorsed  or  assigned,  or  the  money 
therein  mentioned,  ordered  to  be  paid  by  endorsement  thereon,  shall  and 
may  maintain  his  or  their  action  for  such  sum  of  money,  either  against 
the  person  or  persons,  body  politic  or  corporate,  who,  or  whose  servant 
or  agent  as  aforesaid,  signed  such  note,  or  against  any  of  the  persons 
who  endorsed  the  same,  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
change. 

Promissory  notes  made  in  foreign  countries  are  within  this  statute,  and 
are  negotiable  in  this  country.  Bently  v.  Northouse,^  Moody  &  M.  66 ; 
and  see  Pollard  y.  Herries,  3  B.  &  P.  335 ;  Milne  v.  Grraham,^  1  B.  &; 
C.  192 ;  Houriet  v.  Morris,  3  Camp.  303 ;  Splitberger  v.  Kohn,''  1 
Stark.  125.  So,  promissory  notes  made  in  this  country,  are  holden  to 
be  transferable  in  a  foreign  country,  where  the  question  arises  here. 
De  la  Ghaumette  v.  Bank  of  England,'  2  B.  &  Ad.  383.  But  to  be 
transferable  or  negotiable  thus,  they  must  be  payable  to  some  persons, 
"or  order,"  or  "or  bearer."  Grant  v.  Yaughan,  2  Burr.  31.  Still, 
however,  a  note  payable  to  J.  S.,  without  saying  "  or  order,"  or  "  or 
bearer,"  is  within  the  statute,  and  may  be  sued  upon  by  the  payee. 
Smith  V.  Kendal,  6  T.  R.  123;  Rex  v.  Box,"-  6  Taunt.  325.  But 
where  the  payee  is  uncertain,  as  where  by  the  note  the  maker  promises  to 
pay  to  A.  or  B.,  it  is  not  within  the  statute.  Blankenhagen  v.  Blundell, 
2  B.  &  Aid.  417.  And  where  the  payee  is  a  fictitious  person,  the 
holder  may  treat  the  note  as  payable  to  bearer.  GoUett  v.  Emmett,  1 
H.  BL  813 ;  Minet  v.  Gibson,  3  T.  R.  481. 

SPECIAL   PLEADINGS. 

In  general  the  same  pleas  may  be  pleaded  in  this  action,  as  in  an 
action  by  an  endorsee  against  the  acceptor  of  a  bill  of  exchange.  See 
ante,  pp.  46-61.  And  therefore  it  is  good  plea,  that  the  note  was  made 
for  the  accommodation  of  the  plaintiff;  or  that  it  was  made  for  the 
accommodation  of  J.  S.,  and  by  him  endorsed  to  the  plaintiff  without 
consideration.  See  ante,  pp.  46,  47.  But  if  the  plaintiff  gave  value 
for  the  note,  it  is  no  answer  to  the  action  that  it  was  made  for  the 
accommodation  of  some  >  preceding  party,  even  although  the  plaintiff 
had  notice  of  that  fact.    Pearce  v.  Ghampneys,  3  Dowl.  276. 
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So,  accord  and  satisfaction  is  a  good  plea,  as  in  assumpsit  in  ordinary 
cases.  See  ante,  vol.  i.  p.  84.  And  where  to  a  declaration  bj  the 
endorsee  against  the  maker  of  a  promissory  note  for  420Z.,  the  defen* 
dant  pleaded  that  after  it  became  due,  he  gave  the  plaintiff,  and  the 
P^^  ^^-.  plaintiff  received  from  him,  two  bills  of  ^exchange  for  210Z. 
^  -I  each,  to  take  up  the  note  and  in  lieu  thereof,  and  that  he  the 
defendant  was  a  party  to  the  bills,  and  liable  thereon  to  the  plaintiff, 
and  that  they  were  not  due,  and  were  then  outstanding  in  the  plaintifi^s 
hands ;  in  fact,  the  latter  allegation  was  not  true,  for  one  of  the  bills 
was  overdue  and  unpaid  when  the  action  was  brought :  the  court  held 
that  it  was  a  question  for  the  jury,  whether  the  bills  were  given  in  lieu 
of  and  in  satisfaction  for  the  note,  or  only  to  gain  time  for  payment ; 
if  the  former,  it  was  a  defence  to  the  action,  although  the  last  allegation 
in  the  plea  were  not  proved ;  if  the  latter,  it  was  no  defence,  unless  the 
defendant  proved  that  both  the  bills  were  outstanding  at  the  commence- 
ment of  the  action.     Goldshede  v.  Cottrell,  2  Mees.  &  W.  20.(*) 

So,  the  bankruptcy  of  the  defendant  or  plaintiff  may  be  pleaded,  as 
in  ordinary  cases.  See  ante,  vol.  i.  pp.  90,  71 ;  and  see  ante,  p.  51. 
So  the  defendant  may  plead  the  bankruptcy  of  an  endorser,  before 
endorsement.  And  where,  in  an  action  by  endorsee  against  the  maker 
of  a  promissory  note,  the  defendant  pleaded  that  the  endorser  became 
bankrupt  before  the  endorsement ;  to  which  the  plaintiff  replied,  that 
the  note  was  endorsed  and  bond  fide  received  by  the  plaintiff  before  the 
issuing  of  the  fiat,  and  that  he  had  then  no  notice  of  any  prior  act  of 
bankruptcy ;  and  the  defendant  ugoined,  that  the  note  was  not  bond 
fide  received  by  the  plaintiff  before  the  issuing  of  the  fiat :  it  was 
proved  that  the  note  had  been  endorsed  by  the  bankrupt  in  March,  and 
delivered  to  his  son,  who  delivered  it  to  the  plaintiff;  and  the  jury 
found  that  the  delivery  to  the  son  was  before  the  fiat,  but  they  were 
not  satisfied  that  the  delivery  by  the  son  to  the  plaintiff  was  before  the 
fiat ;  and  this  was  entered  as  a  verdict  for  the  defendant :  the  court 
held  that  it  was  rightly  entered,  as  the  plaintiff  was  bound  to  prove  that 
the  note  had  been  delivered  to  him  before  the  fiat.  Green  v.  Steer,  10 
Law  J.  332,  qb. 

Coverture  and  duress  may  also  be  pleaded,  as  mentioned  ante,  p.  52. 

Fraud  and  covin  is  also  a  good  plea.  See  ante,  p.  52.  Where  the 
defendant  pleaded  that  the  note  was  endorsed  and  delivered  to  the 
plaintiff  by  his  endorser,  in  violation  of  good  faith,  and  in  fraud  and 
contempt  of  an  order  referring  the  claim  of  that  endorser  to  arbitration, 
and  that  the  plaintiff  took  the  note  with  full  knowledge  of  the  premises ; 
and  the  plaintiff  replied,  that  when  he  took  the  note,  he  had  no  know- 
ledge of  the  premises  in  the  plea  mentioned :  the  court  held  that,  upon 
these  pleadings,  the  defendant  at  the  trial  was  bound  to  begin  and 
prove  the  plaintiff's  knowledge  of  the  fraud,  and  that  the  plaintiff  was 


ACTIONS    UPON    PEOMISSORT    NOTES.  181 

not  boiind  in  the  first  instance  to  prove  any  consideration  for  the 
endorsement  to  him.     Smith  v.  Martin,  9  Mees.  k  W.  804.(*) 

Illegality  in  the  inception  of  the  note,  if  the  plaintiff  were  party  or 
privy  to  it,  is  also  a  good  defence,  as  in  ordinary  cases  in  *as-  -^^  ^^^ 
snmpsit.  See  ante,  p.  54 ;  and  see  ante,  vol.  i.  p.  95.  Where '-  -^ 
the  defendant  pleaded  that  the  note  was  given  for  a  gaming  debt,  and 
endorsed  to  the  plaintiff  with  notice  thereof ;  and  the  plaintiff  replied, 
that  the  note  was  endorsed  to  him  without  notice  of  the  illegality,  and 
for  a  valuable  consideration  :  it  was  holden,  that  on  these  pleadings  the 
illegality  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff 
to  give  any  evidence  of  consideration ;  and  that  in  order  to  compel  him 
to  do  so,  the  defendant  ought  to  have  proved  the  illegality  by  evidence ; 
and  Alderson,  B.  laid  it  down  as  a  general  rule,  that  although  such  an 
admission  on  the  record  is  a  waiver  of  proof  of  what  is  not  denied,  the 
party  being  content  to  rest  his  claim  on  the  other  facts  in  dispute,  yet 
if  the  jury  are  required  to  draw  inferences,  they  must  have  the  facts 
proved  from  which  the  inferences  are  to  be  drawn,  in  like  manner  as 
any  other  facts.    Edmunds  v.  Groves,  2  Mees.  &  W.  642.(*) 

So,  an  endorsement  of  the  note  after  it  was  due,  subjects  it,  in  the 
hands  of  the  endorsee  or  any  person  claiming  under  him,  to  all  the 
objections  and  equities  to  which  it  was  liable  in  the  hands  of  the  party 
who  held  it  at  the  time  it  became  due.  See  ante,  p.  55.  But  he  does 
not  take  it  subject  to  any  collateral  claim  then  existing  between  the 
holder  and  maker ;  and  therefore,  in  an  action  by  the  endorsee  against 
the  maker  of  such  an  overdue  note,  a  distinct  debt  due  to  the  drawer 
from  the  endorser  cannot  be  set  off.  See  Whitehead  v.  Walker,  10 
Mees.  &  W.  696.(*)  And  a  promissory  note  payable  on  demand,  can- 
not be  treated  thus  as  a  note  overdue,  so  as  to  affect  an  endorsee  with 
any  equities  against  the  endorser,  merely  because  it  has  been  endorsed 
to  him  a  number  of  years  after  its  date,  although  no  interest  have  been 
paid  on  it  for  several  years  before  such  endorsement.  Brooks  et  al.  v. 
Mitchell,  9  Mees.  &  W.  15.(*) 

So,  infancy  is  a  good  plea,  as  in  an  action  against  the  acceptor  of  a 
bill  of  exchange.     See  ante,  p.  56. 

So,  payment  is  a  good  plea,  in  the  same  cases  and  under  the  same 
circumstances  as  it  may  be  pleaded  in  an  action  by  an  endorsee  against 
the  acceptor  of  a  bill  of  exchange.  See  ante,  p.  56.  Where,  in  an 
action  on  a  promissory  note,  made  by  the  defendant  to  the  order  of  J. 
S.,  and  by  J.  S.  endorsed  to  the  plaintiff,  the  defendant  pleaded  that 
previously  to  the  making  of  that  note,  he  had  made  another  for  the  same 
amount,  payable  to  J.  S.  or  order,  and  for  his  accommodation ;  that 
such  note  becoming  due,  he  made  the  note  in  question  to  enable  J.  S. 
to  take  up  the  former  note  ;  and  that  after  the  note  in  question  became 
due,  the  amount  was  paid  to  the  plaintiff;  it  was  holden,  that  all  that 
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part  of  the  plea  which  preceded  the  statement  of  payment  might  he 
rejected  as  surplusage,  and  that  if  the  payment  were  proved  to  have 
been  made  by  the  endorser,  and  on  account  of  the  second  note,  it 
would  be  sufficient  proof  of  the  plea.  Shearm  v.  Burnard,"  10  Ad.  & 
EL  593. 

*So,  a  release  is  a  good  plea,  as  in  actions  upon  bills  of  ex- 
I-  -J  change,  ante,  p.  58,  and  in  all  other  cases  of  assumpsit.  Ante, 
vol.  i.  p.  120.  ^ 

So,  that  the  note  had  been  stolen  or  lost,  and  has  come  into  the  hands 
of  the  plaintiff  without  consideration,  or  that  when  he  took  it  he  knew 
it  to  have  been  stolen  or  lost,  or  that  he  took  it  without  proper  caution, 
will  be  a  good  defence  to  the  action,  as  in  the  like  cases  upon  bills  of 
exchange.     Ante,  pp.  58—60. 

So,  where  the  holder  of  a  note  makes  the  drawer  his  executor,  no 
action  can  afterwards  be  maintained  upon  it  against  the  drawer,  eithei^ 
by  a  co-executor,  or  by  any  person  to  whom  he  may  have  endorsed  it. 
Freakley  v.  Fox,«  9  B.  &  C.  130,  ante,  p.  60. 

Declaration  by  the  holder,  etc.,  when  evidence. — The  rule  in 
respect  of  promissory  notes,  is  the  same  in  this  respect,  as  in  the  case 
of  bills  of  exchange,  as  mentioned,  ante,  p.  61.  But  where  the  plea 
was,  that  the  note  was  made  without  consideration,  and  endorsed  and 
delivered  to  W.  merely  for  the  purpose  of  being  discounted,  and  that 
W.  in  fraud  of  the  defendant,  and  without  his  consent  or  authority  en- 
dorsed it  to  the  defendant,  who  gave  no  consideration  for  it,  and  knew 
of  the  want  of  authority ;  to  which  the  plaintiff  replied  de  injwrid;  at 
the  trial  it  was  proposed  to  give  in  evidence  the  declarations  of  W. 
whilst  holder  of  the  note,  before  any  evidence  was  offered  to  prove  any 
connexion  between  him  and  the  plaintiff,  or  that  the  plaintiff  had  taken 
the  note  when  overdue  or  without  consideration ;  but  the  evidence  was 
rejected,  and  the  court  held  that  it  was  properly  rejected.  Phillips  v. 
Cole,t^  10  Ad.  &  El.  106.  Also  the  declarations  of  the  party  who 
endorsed  the  note  to  the  plaintiff,  as  to  the  manner  in  which  the  plain- 
tiff became  possessed  of  it,  cannot  be  given  in  evidence  to  impeach  the 
plaintiff's  title,  although  the  endorsement  were  after  the  note  became 
due.    Glipsam  v.  O'Brien,  1  Esp.  10. 


SECTION    III. 

ACTION  BY  ENDORSEE  AGAINST  ENDORSER. 

Commencement^  <i9ante,  p.  109.]  Where-    mised  to  pay  X.  Y.  or  order, *., 

as  one  C.  D.  on ,  made  his  promis-    days  [weeks,  or  months]  after  the  date 

sory  note  in  writing,  and  thereby  pro-    thereof,  which  period  had  elapsed  before 

■  Eng.  Com.  Law  R.,  vol.  37.  •  Id.  17.  p  Id.  37. 


ACTIONS    UPON    PROMISSORY    NOTES.  183 

the  coramencemoDt  of  this  suit ;  and  then  notice  [and  then,  in  consideration  of 
delivered  the  said  note  to  the  said  X.  Y.,  the  premises^  promised  to  pay  the 
and  the  said  X.  Y.  then  endorsed  the  *anionnt  of  the  said  note  to  the  ^^^  n  a-i 
same  to  the  defendant,  and  the  defendant  plaintiff,  bat  hath  not  paid  the  I-  -'-^^J 
then  endorsed  the  same  to  the  plaintiff  same  or  any  part  thereof:  OTjtfthe  action 
lor  J  the  defendant  then  endorsed  the  be  against  the  person  who  endorsed  the  note 
same  to  Q.  R.,  and  the  said  Q.  R.  then  to  the  plaintiffj  then^  instead  of  this  promise 
endorsed  the  same  to  the  plaintiff] ;  and  and  breackj  add  a  count  on  an  account  stated^ 
the  said  C.  D.  did  not  pay  the  amoant  and  a  general  breach,  as  ante,  p.  109] :  To 
thereof  although  the  same  was  presented  the  plaintifPs  damage  of /. ;  and  there- 
to him  on  the  day  when  it  became  dae,  upon  he  brings  suit,  &c. 
of  all  which  the  defendant  then   had 

As  to  a  declaration  in  debt,  see  ante,  pp.  110,  111.  It  was  at  one 
time  doubted  whether  it  was  necessary  to  allege  a  promise,  as,  by  the 
mies  of  pleading,  it  could  not  be  traversed.  Griffiths  v.  Boxbrough,  2 
Mees.  k  W.  734.(*)  But  it  is  now  holden  that  the  omission  is  matter 
of  special  demurrer. 

Where  the  promise  was  laid,  immediately  after  the  allegation  of  the 
endorsement,  to  pay  according  to  the  tenor  and  effect  of  the  notes,  it 
was  holden  sufficient,  especially  after  verdict.  Hedger  v.  Steavenson, 
2  Mees.  &  W.  799.(*) 

This  action  may  be  brought  against  any  endorser  on  the  note,  pre- 
vious to  the  plaintiff,  whether  he  be  the  party  who  immediately  endorsed 
it  to  the  plaintiff  or  not.  But  if  A.  endorse  a  note  to  B.,  and  after- 
wards B.  endorse  it  to  A.,  A.  cannot  maintain  an  action  upon  it  against 
B. ;  Bishop  v.  Hay  ward,  4  T.  R.  470 ;  it  would  be  useless,  for  B.  might 
bring  another  action  on  the  note  against  A.     See  ante,  p.  95. 

PLEA,  TRAVERSE  OF  THE  ENDORSEMENT. 

CommencemerUf  as  ante,  p.  112.]     Says  and  form  as  the  plaintiff  has  above  in  the 

that  he  did  not  endorse  the  said  promis-  said  [first  count]  in  that  behalf  alleged ; 

8ory  note  in  the  [said  first  count  of  the]  and  of  this  he^  the  defendant,  puts  him- 

said  declaration  mentioned,  in  manner  self  upon  the  country,  &c. 

The  defendant  can  traverse  only  his  own  endorsement,  and  that  of 
the  endorsers  subsequent  to  him  upon  the  note ;  he  cannot  traverse  a 
previous  endorsement,  as  his  own  endorsement  is  an  admission  of  all  the 
endorsements  previous  to  it :  nor  can  he  traverse  the  drawing,  for  the 
same  reason.  See  ante,  p.  95.  The  plea  is  proved  in  the  same  way  as 
the  pleas,  ante,  pp.  89,  41. 

PLEA,   TRAVERSE   OF  THE   PRESENTMENT. 

Commencement,  as  ante,  p.  111.]     Says  has  above  in  his  said  [first  count]  in  that 
that  the  said  promissory  note  in  the  [said  behalf  alleged;  and  of  this  he,  the  de- 
first  count  of  the]  said  declaration  men-  fendant;  puts  himself  upon  the  country, 
tioned,  was  not  presented  to  the  said  C.  &c. 
D.  in  manner  and  form  as  the  plaintiff 
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This  is  proved  in  the  same  way  as  the  plea  ante,  p.  65.  The  three 
days'  grace  were  allowed  in  the  case  of  promissory  notes,  as  well  as  in 
the  case  of  bills  of  exchange,  the  effect  of  the  statute  of  Anne  (ante,  p. 
125),  being  to  put  the  former  on  exactly  the  same  footing  as  the  latter. 
Brown  v.  Hurraden,  4  T.  R.  148 ;  Smith  v.  Kendall,  6  T.  R.  128. 

If  in  the  body  of  the  note,  it  be  made  payable  at  any  particular  place, 
the  presentment  must  be,  and  must  be  proved  to  be,  *atthat 
^  J  place  and  no  other ;  Dickinson  v.  Bowes,  16  East,  110 ;  and  it 
must  be  so  averred  in  the  declaration.  Roche  v.  Campbell,  3  Gamp. 
247.  But  if  a  note  be  made  payable  at  a  particular  place  merely  by  a 
memorandum  at  foot,  such  memorandum  is  not  deemed  any  part  of  the 
note,  and  it  is  not  necessary  to  aver  or  prove  a  presentment  there ; 
Williams  v.  Waring,'  10  B.  &  C.  2 ;  indeed,  if  the  declaration  stated 
that  the  maker  made  the  note  payable  there,  and  averred  a  presentment 
accordingly,  it  would  be  deemed  to  be  a  variance.  Exon  y.  Russel,  4 
M.  &  S.  505.  But  a  presentment  at  such  place  will,  nevertheless,  be  a 
good  presentment  to  the  maker. 

special  pleadings. 

The  same  special  pleas  may  in  general  be  pleaded  as  in  an  action  by 
the  endorsee  against  the  endorser  of  a  bill  of  exchange.  See  ante,  p. 
96.  Where,  in  an  action  by  the  endorsee  against  the  endorser  of  a 
note  for  500Z.,  the  latter  pleaded  as  to  all  except  200L  that  he  endorsed 
the  note  for  the  accommodation  of  the  maker,  to  whom  the  plaintiff 
advanced  only  200Z.  upon  it,  and  that  there  was  no  consideration  for 
the  residue ;  to  which  the  plaintiff  replied,  that  he  was  the  holder  of 
the  note  for  good  and  valuable  consideration  given  to  the  maker  to  the 
full  amount  thereof:  the  court  heldy  firsts  that,  upon  these  pleadings,  it 
was  necessary  for  the  defendant  to  begin,  and  impeach  the  plaintiff's 
title ;  and  secondly,  it  appearing  that  the  drawer  being  indebted  to  the 
plaintiff  in  more  than  the  amount  of  the  note,  discounted  it  with  him, 
and  he  put  the  amount  to  his  credit,  but  actually  advanced  upon  that 
occasion  198Z.  only :  the  court  held  that  this  was  equivalent  to  advancing 
the  whole  amount,  and  that  even  if  it  were  given  merely  as  a  security 
for  a  previous  debt,  the  plaintiff  might  properly  be  stated  to  be  a  holder 
for  a  valuable  consideration.  Percival  et  al.  v.  Frampton,  2  Cr.  M.  & 
R.  180.(*) 

Payment  is,  of  course,  a  good  plea.  See  ante,  pp.  34,  98.  And 
where,  in  an  action  by  the  holder,  against  the  payee  of  a  note  of  2002. 
payable  on  demand,  the  latter  pleaded  that  he  had  endorsed  it  for  the 
accommodation  of  the  maker,  for  the  sole  purpose  of  depositing  it  with 
B.  as  a  security  for  a  debt  of  2002.,  due  from  the  maker  to  B. ;  and 
that  the  maker  afterwards  paid  the  debt  to  B.,  who  thereupon  delivered 
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the  note  up  to  the  maker :  the  oourt,  on  general  demurrer,  held  that 
this  was  in  effect  an  averment  that  the  note  had  been  paid  by  the  maker^ 
after  which  it  could  not  legally  be  transferred  to  another ;  and  that 
consequently  this  was  a  good  defence  to  the  action.  Bartrum  v.  Caddy/ 
9  Ad.  &  El.  275. 

So,  the  endorsee  of  an  overdue  promissory  note  takes  it  subject  to 
all  the  equities  to  which  it  would  have  been  liable  in  the  hands  of  the 
person  who  was  the  holder  of  it  at  the  time  it  became  due,  but  not 
subject  to  any  set-off  of  a  collateral  matter,  which  might  '''have  .^^  oo-t 
been  pleaded  if  such  holder  had  brought  the  action.  Burrough  ^  ^ 
V.  Moss,'  10  B.  k  G.  558 ;  and  see  Whitehead  v.  Walker,  10  Mees.  k 
W.  696  ;(*)  see  Bartrum  v.  Caddy,*  9  Ad.  &  El.  275. 


CHAPTER    III. 
ACTIONS  UPON  CHEQUES  ON  BANKERS. 

DICLABATIOH. 

In  the  Queen's  Bench.  tiff  [or,  to  the  said  I.  K.,  who  then  deli* 

The day  of a.  d.  1844.  vered  the  same  to  the  plaintiff,  "who  then 

Middlesex  to  wit :  A.  B.  the  plaintiff  in  became,  and  still  is,  the  bearer  thereof]  : 

this  suit,  by  £.  F.  his  attorney  [or,  in  his  yet  the  said  L.  M.  and  Co.  did  not  pay 

proper  person],  complains  of  C.  D.  the  the  said  order,  although  the  same  was 

defendant  in  this  suit,  who  has  been  then  presented  to  them ;  of  all  which  the 

summoned  to  answer  the  plaintiff  in  an  defendant  then  had  due  notice,  and  then 

action  on  promises:   For  that  whereas  promised  the  plaintiff  to  pay  him  the 

the  defendant,  on ,  made  his  order  same,  but  hath  not  paid  him  the  same  or 

in  writing,  and  directed  the  same  to  cer-  any  part  thereof.    {Add  a  count  on  an  ae- 

tain  persons  by  the  name  and  description  count  stated,  as  ante,  p.  2,  and  breach,  tfihi 

of  Messrs.  L.  M.  and  Co.,  and  thereby  re-  adionbe  by  the  payee] : — To  the  plaintiff's 

quired  the  said  L.  M.  &  Co.  to  pay  to  the  damage  of  — l. ',  and  thereupon  he  brings 

plaintiff  [or  to  one  1.  K.]  or  bearer, 1,  suit,  &c. 

and  then  delivered  the  same  to  the  plain- 

PLEAy  TBAYBESB  TO  THB  MAKING. 

In  the  Queen's  Bench.  in  the  said  declaration  mentioned,  in  the 

The day  of ,  a.  d.  1844.  manner  and  form  as  the  plaintiff  in  the 

C.  D.  1     The  said  defendant,  by  6.  H.  said  [first  count]  has  above  in  that  be- 
ats. [  his  attorney  [as  to  the  said  first  half  alleged :  and  of  this  he  the  defeu- 
A.  B. )  count  of  the  said  declaration],  dant  puts  himself  upon  the  country,  &c. 
says  that  he  did  not  make  the  said  order 

Plead  also  to  the  count  on  the  account  stated,  if  there  he  any  such 
count. 

'  Eng.  Com.  Law  R.,  vol.  36.  '  Id.  21.  <  Id.  36. 
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EYIDINCB  FOB  PLAINTirP. 


The  evidence  for  the  plaintiff,  is  the  same  as  under  a  traverse  of  the 
drawing  of  a  bill  of  exchange,  in  an  action  by  the  payee  against  the 
drawer.     Ante,  p.  63. 


BVIDE50S   rOS  DBFEHDAKT. 


Under  this  traverse,  the  defendant  may  give  in  evidence  that  the  sig- 
nature is  a  forgery ;  see  ante,  p.  14 ;  or  he  may  object  that  there  is  a 
variance  between  the  cheque  set  out,  and  that  produced ;  see  ante,  p. 
15;  or  he  may  prove  that  the  cheque  has  been  altered  in  some  material 

r*i  ^^1 P*^^  ®'^^®  ^®  ^^^^  ^*'  without  his  consent ;  ante,  *p.  15 ;  Outb- 
L  J  waite  v.  Luntley,  4  Camp.  179 ;  Paton  v.  Winter,  1  Taunt.  420 ; 
or  that  it  is  not  in  law  a  cheque  or  order  for  payment  of  money ;  see 
ante,  p.  22 ;  or  that  it  was  drawn  by  an  agent  or  partner  without  autho- 
rity, see  ante,  p.  24. 

So  he  may  prove,  under  this  traverse,  that  the  cheque  in  question  was 
issued  at  a  greater  distance  than  ten  miles  from  the  bank  on  which  it 
was  drawn.  Field  et  al.  v.  Woods, *>  7  Ad.  &  El.  114.  And  where  a 
cheque  was  drawn  at  a  distance  of  four  miles  only,  but  being  given  to 
the  drawer's  farming  servant  for  a  particular  purpose,  he  took  it  to  a 
banker's  at  the  distance  of  twelve  miles,  where  he  got  it  discounted ; 
the  court  held  that  the  holder  could  not  recover  upon  it,  it  not  being 
stamped.  Waters  v.  Brogden,  1  Y.  &  J.  457.  So,  under  this  traverse, 
the  defendant  may  prove  that  the  cheque  was  post-dated  ;  M'Dowell  V4 
Lystar,  2  Mees.  &  W.  52,('*')  and  the  cheque  in  such  a  case  cannot  be 
given  in  evidence  for  any  purpose,  without  being  stamped.  Serle  v. 
Norton,  9  Mees.  &  W.  309.(*)  To  exempt  a  cheque  from  stamp  duty, 
it  must  be  for  the  payment  of  a  sum  of  money  to  bearer  on  demand ;  it 
must  be  drawn  upon  a  banker  or  bankers,  or  some  person  or  persons 
acting  as  a  banker,  who  shall  reside  within  ten  miles  of  the  place  where 
such  cheque  shall  be  issued ;  it  must  specify  on  the  face  of  it  the  place 
where  it  was  issued ;  it  must  bear  date  on  or  before  the  day  on  which  it 
is  issued;  and  it  must  not  direct  the  payment  to  be  made  by  bills  or 
promissory  notes ;  ante,  p.  20 :  otherwise  the  cheque,  to  be  admissible 
in  evidence,  must  be  stamped  in  the  same  manner  as  a  bill  of  exchange 
payable  on  demand.     See  ante,  p.  17. 

If  the  cheque  have  been  lost,  no  action  can  be  brought  upon  it,  by 
giving  secondary  evidence  of  it,  because  it  was  in  a  negotiable  state  at 
the  time  it  was  lost ;  see  ante,  p.  5 ;  and  where  the  drawer  was  immedi- 
ately informed  of  the  loss,  but  refused  to  pay  without  an  indemnity,  and 
four  months  afterwards  the  bankers,  on  whom  the  cheque  was  drawn, 
stopped  payment,  with  sufficient  money  of  the  drawer's  in  their  hands 
to  answer  it :  it  was  holden  that  under  these  circumstances  no  action 
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would  lie  against  the  drawer  for  the  original  consideration.     Sevan  v. 
Hill,  2  Gamp.  881. 

PLEA,   TRAVERSE   OF   PRESENTMENT. 

Commencementy  ut  supraJ]  Says  that  the  in  the  said  [first  count]  has  above  in  that 

order  in  the  said  [first  count]  mentioned  behalf  alleged;  and  of  this  he  thedefen- 

was  not  presented  to  the  said  L.  M.  &  dant  puts  himself  upon  the  country,  &c. 
Co.,  ill  manner  and  form  as  the  plaintiff 

BYIDBNOB. 

If  the  presentment  be  thus  traversed,  the  plaintiff  must  prove  it  in 
all  cases,  except  where  the  defendant  has  impliedly  admitted  *it,  r^ci  94-1 
or  waived  the  proof  of  it,  by  promising  to  pay  the  cheque. 
Croxon  v.  Warthen,  6  Mees.  &   W.  5;(*)    Hopley  v.  Dufresne,  15 
East,  275. 

A  cheque,  as  to  the  time  at  which  it  is  required  to  be  presented  for 
payment,  is  analogous  to  a  bill  of  exchange  payable  on  demand,  which 
has  been  already  noticed,  with  reference  to  this  subject,  ante  p.  65.'  It 
is  not  necessary  to  present  it  on  the  very  day  the  holder  receives  it ;  but 
it  must  be  presented,  or  put  into  circulation,  within  a  reasonable  time, 
otherwise  the  holder  will  be  deemed  guilty  of  laches,  the  party  from 
whom  he  took  it  will  be  relieved  of  his  responsibility,  and  the  drawer  re- 
lieved of  his  responsibility  if  the  bank  in  the  mean  time  fail.  See  Cham- 
berlyn  v.  Delarvie,  2  Wils.  853.  But  where  the  plaintiffs,  country  bank- 
ers, gave  the  defendant  cash  for  a  cheque  of  J.  S.  upon  a  London  banker 
on  the  13th  June,  but  instead  of  sending  it  to  London  by  the  post  of 
that  day,  which  they  might  have  done,  they  sent  it  by  a  morning  coach 
on  the  14th,  and  it  did  not  reach  their  bankers  in  London  until  between 
three  and  four  o'clock  on  the  following  day,  and  it  was  presented  about 

*  Cheques  differ  from  biUs  of  exchange  in  several  important  particalars.  1.  Cheques 
are  always  drawn  on  a  bank  or  bankers,  and  are  payable  immediately  on  present- 
ment, without  any  days  of  grace.  3  Kent.  (5  Ed.)  104,  note;  Ex  parte  Brown,  2 
Story,  C.  C.  503,  504 ;  Woodruff  v.  Merchants'  Bank  City  of  New  York,  25  Wend. 
673 ;  Salter  v.  Burt,  20  Wend.  205.  2.  They  require  no  acceptance  as  distinct  from 
prompt  payment,  3  Kent.  (5  Ed.)  105^  note.  3.  They  are  always  supposed  to  be 
drawn  on  a  previous  deposit  of  funds,  and  are  an  absolute  appropriation  of  so  much 
money  in  the  hands  of  the  bank  or  bankers  to  the  holder  of  the  cheque,  to  remain 
there  until  called  for,  and  cannot,  therefore  be  afterwards  withdrawn  by  the  drawer. 
Story,  Prom.  Notes,  H89 ;  3  Kent.  (5  Ed.)  104.  note ;  Conroy  v.  Warren,  3  Johns.  Cases, 
259,  262,  264;  Cruger  v.  Armstrong,  3  Johns.  Cas.  5,  9.;  Ex  parte  Brown,  2  Story, 
C.  C.  502.  4.  If  a  drawer  of  a  cheque  sustain  no  damage  by  want  of  due  present- 
ment and  notice,  and  the  non-payment  of  the  cheque  arise  from  his  own  default,  or 
from  his  want  of  funds,  he  is  liable  to  the  holder  for  the  whole  amount  of  the  cheque. 
He  is  not  a  surety  but  a  principal  debtor,  as  much  as  the  maker  of  a  note.  Ex  parte, 
Brown,  2  Story,  C.  C.  502 ;  3  Kent  (5  Ed.)  104,  note ;  Story,  Prom.  Notes  i  492 ;  Cru- 
ger V.  Armstrong,  3  Johns  Cas.  5 ;  Conroy  v.  Warren,  3  Johns.  Cas.  259  j  Murray  v. 
Jadah,  6  Cow.  490;  Mohawk  Bank  v.  Broderick,  10  Wend.  306;  Little  v.  Phoenix 
Bank,  2  HiU,  (N.  Y.)  425. 
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noon  the  next  day,  and  payment  was  refused ;  it  was  proved,  however, 
that  bankers  to  the  West  of  St.  Paul's,  where  the  plaintiff's  bankers  re- 
sided, sent  out  cheques  for  presentation  only  once  a  day,  and  that  gene- 
rally before  the  arrival  of  the  post,  so  that  if  this  cheque  had  been 
sent  by  the  evening  post,  it  would  not  have  been  sooner  presented : 
Lord  Ellenborough,  C.  J.,  held,  that  it  would  be  unreasonable  to  re- 
quire bankers  or  others  to  present  cheques  on  the  same  day  they 
receive  them,  and  that  the  presentation  in  this  case  was  sufficient.  Rick- 
ford  et  al.  V.  Ridge,  2  Camp.  537.  So,  where  the  defendants  gave  the 
plaintiff  a  cheque  upon  their  bankers,  Messrs.  Bloxam,  for  the  price  of 
goods,  between  one  and  two  o'clock  on  the  11th  September,  and  the 
plaintiff  paid  it  into  his  bankers  at  four  o'clock ;  the  bankers  presented 
it  the  same  evening  between  five  and  six  at  Bloxams',  and  had  it  marked 
as  good,  and  at  noon  the  next  day  they  sent  it  to  the  clearing-house, 
but  Bloxams'  having  stopped  payment  on  that  morning,  their  clerk  did 
not  appear  there,  and  the  cheque  was  not  paid  :  and  it  was  proved  to  be 
the  usage  with  London  bankers,  not  to  pay  a  cheque  to  another  banker 
after  four  o'clock,  but  merely  to  mark  it  if  good,  and  to  pay  it  at  the 
clearing-house  the  next  day :  the  court  held,  that  the  plaintiff  was  not 
guilty  of  laches  in  not  presenting  the  cheque  on  the  11th,  although  it 
appeared  that  he  passed  Bloxams'  on  his  way  to  his  own  banker ;  and 
also  that  his  banker  was  not  guilty  of  laches  in  not  presenting  it  at  the 
banking-house,  but  merely  at  the  clearing-house.  Robson  v.  Bennett,  2 
Taunt.  388.  So,  where  the  defendant,  between  one  and  two  o'clock, 
gave  the  plaintiff  his  cheque  upon  his  banker  for  goods  he  had  purchased, 
first  writing  the  name  of  the  plaintiff's  banker  across  it,  the  effect  of 
which  was,  that  it  must  be  presented  by  the  plaintiff's  bankers  ;  at  four 
o'clock  on  the  same  day  the  plaintiff  paid  the  cheque  into  his  bankers, 
P^^Q-^who  did  not  present  *it  in  time  to  get  it  paid  at  the  clearing- 
*-  -■  house  that  day,  but  presented  it  and  got  it  marked  as  good  that 
evening,  and  before  it  could  be  presented  at  the  clearing-house  the  next 
day,  the  defendant's  banker  failed :  the  court  held  that  there  were  do 
laches  in  this  case,  as  the  holder  of  the  cheque  was  entitled,  by  the  gene- 
ral law,  to  present  it  the  day  after  he  received  it.  Boddington  et  al.  v. 
Schlencker,^  4  B.  &  Ad.  752 ;  and  see  Alexander  v.  Birchfield,"^  1  Car, 
&  M.  75  ;  Metcalf  v.  Hall,  3  Doug.  113.  And  in  all  cases,  the  holder 
is  equally  justified  in  paying  the  cheque  into  his  banker's,  to  have  it 
presented,  as  he  would  be  in  paying  it  away  in  the  course  of  trade. 
Robson  V.  Bennett,  supra.  Where,  however,  the  defendant  paid  the 
plaintiff  a  cheque  on  the  Maidstone  bank,  on  the  5th  of  April  before 
post  hour,  and  he  did  not  send  it  to  be  presented  by  the  post  of  that  night, 
nor  on  the  6th,  but  he  sent  it  by  the  carrier  on  the  7th  in  the  morning, 
and  it  reached  Maidstone  at  nine  o'clock,  but  the  bank  had  then  stopped 
payment ;  if  it  had  been  sent  by  the  post  of  the  6th,  it  would  have  ar- 

"  EDg.  Com.  Law  R.,  vol.  24.  "^  Id.  41. 
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rived  an  boor  earlier,  but  it  would  not  even  in  tbat  case  be  paid :  Gibbs, 
0.  J.,  held  that  the  plaintiff  was  bound  to  send  the  cheque  for  present- 
ment at  the  latest  by  the  post  of  the  6th,  and  not  having  done  so,  he 

was  not  entitled  to  recover.    Beeching  v. ,*  Holt,  815,  n. 

Where  a  cheque  is  passed  to  another  after  the  time  at  which  it  bears 
date,  it  is  subject  in  the  hands  of  the  bearer,  to  all  the  equities  to  which 
it  would  be  liable  in  the  hands  of  the  payee.  Boehm  v.  Sterling,  7  T. 
R.  423.  On  the  other  hand,  if  a  cheque  be  post  dated,  and  the  banker 
pay  it  before  the  day,  he  pays  it  at  his  peril.    Bayley,  326. 

PLEA,  TRAVERSE  OF  NOTICE  OF  DISHONOUR. 

Commencement  as  ante,  p.  111.]  Sajs,  tioned,  in  manner  and  form  as  the  plain- 
that  he  had  not  due  notice  of  the  non-  tiff  in  the  said  [fiist  count]  has  above  in 
payment  of  the  said  order  in  the  said  that  behalf  alleged :  and  of  this  he  the  de- 
[first  count]  of  the  said  declaration  men-  fendant  puts  himself  upon  the  country,  &c. 

The  holder  of  a  cheque  is  not  bound  to  give  notice  to  the  drawer, 
unless  he  intend  to  sue  him :  he  is  bound  only  to  give  notice  of  disho- 
nour to  the  party  or  parties  whom  he  intends  to  sue.  Bickford  v.  Ridge, 
2  Camp.  587.     See  as  to  the  evidence  generally,  ante,  p.  67. 

SPECIAL  PLEADINGS. 

In  general  the  same  special  pleas,  which  may  be  pleaded  in  an  action 
by  the  payee  against  the  drawer  of  a  bill  of  exchange  (see  ante,  p.  81), 
may  be  pleaded  in  an  action  against  the  drawer  of  a  cheque.  That  the 
cheque  was  drawn  for  the  accommodation  of  the  plaintiff,  is  of  course  a 
good  plea  in  bar.  So  that  the  cheque  '''was  drawn  for  the  ac-  r:ic-i  ogi 
commodation  of  J.  S.,  and  by  him  transferred  and  delivered  to 
the  plaintiff  without  value  or  consideration,  is  a  good  plea.  And  where 
the  defendant  pleaded  that  the  cheque  was  drawn  for  the  accommoda- 
tion of  C,  and  that  there  never  was  any  consideration  for  it,  and  that 
there  never  was  any  consideration  for  the  transfer  of  it  from  C,  to  the 
plaintiffs ;  to  which  the  plaintiffs  replied  de  injurid ;  at  the  trial,  the 
evidence  was,  that  the  plaintiffs  were  trustees  of  a  joint  stock  bank,  who 
had  appointed  one  Rees,  as  their  agent  for  one  of  their  branches,  of 
which  G.  was  a  customer,  and  whose  account  was  considerably  over- 
drawn ;  the  bank  sent  an  inspector  once  every  quarter  to  each  of  their 
branches  to  examine  the  accounts,  and  in  order  to  prevent  the  real  na- 
ture of  O's.  account  from  being  discovered,  it  was  agreed  between  Bees 
and  him,  that  before  the  quarter  day  the  cheque  in  question  should  be 
given  and  .placed  to  his  account,  but  that  it  should  not  be  presented,  but 
should  be  returned  to  him  after  the  inspection  had  passed :  this  was 
holden  not  to  support  the  plea,  and  the  plaintiffs  recovered,  Bosanquet 
et  al.  V.  Corser,  8  Mees.  &  W.  142.(*) 
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Where  to  an  action  by  the  payee  against  the  drawer  of  a  cheque,  the 
defendant  pleaded  that  the  cheque  was  given  for  money  won  at  an  un- 
lawful game  at  dice ;  but  the  defendant  did  not  give  notice  to  produce 
the  cheque :  it  was  holden  that  under  this  issue  the  plaintiff  was  not 
bound  to  produce  the  cheque,  either  as  part  of  his  own  case,  or  (when 
called  upon  to  do  so  at  the  trial)  as  part  of  the  defendant's  evidence. 
Read  v.  Gamble,^  10  Ad.  &  El.  597,  n.  And  where,  in  an  action  by 
the  bearer  of  a  cheque  against  the  drawer,  the  defendant  pleaded  that 
he  gave  the  cheque  to  L.,  to  secure  a  sum  of  money  lent  by  him  to  de- 
fendant for  the  purpose  of  playing  at  an  illegal  game,  contrary  to  the 
statute,  &c.,  and  that  L.  delivered  it  to  the  plaintiff,  without  considen^ 
tion,  for  the  purpose  of  suing  on  it  for  him ;  to  which  the  plaintiff  re- 
plied, that  L.  delivered  the  cheque  to  him,  and  that  he  received  it,  for 
a  good  and  sufficient  consideration,  to  wit,  the  amount  of  the  cheque : 
the  court  held  that  in  this  case  the  proof  of  the  issue  lay  upon  the 
plaintiff.  Bingham  v.  Stanley,*  2  Ad.  &  El.  N.  C  117, 10  Law  J.  819, 
qb.    As  to  the  plea  of  illegality  generally,  see  ante,  vol.  i.  p.  95. 


[*187]  *CHAPTEIl  IV. 

ACTIONS  UPON  BANKERS'  CASH  NOTES. 

In  the  Queen's  Bench.  pay  to  I.  K.,  or  bearer,  on  demand, 1. : 

The  —  day  of a.  d.,  1844.  and  the  plaintiff  before  the  commence- 

Middlesex  to  wit :  A.  B.,  the  plaintiff  in  ment  of  this  suit,  to  wit,  on  the  day  and 

this  suit,  by  E.  F.,  his  attorney  [or,  in  his  year  aforesaid,  became  and  was  and  still 

proper  person]  complains  of  C.  D.,  the  is,  the  bearer  thereof,  of  which  the  said 

defendant  in  this  suit,  who  has  been  sum-  C.  D.,  had  notice  j  and  then  promised  the 

moned  to  answer  the  plaintiff  in  an  action  plaintiff  to  pay  him  the  same,  but  hath 

on  promises :   For  that  whereas  the  de-  not  paid  him  the  same  or  any  part  there- 

fendant  on ,  made  his  promissory  of:  To  the  plaintiff 's  damage  of 1.^ 

note  in  writing,  and  thereby  promised  to  and  thereupon  he  brings  suit,  &c. 

Such  a  note  being  payable  to  bearer,  is  transferable  by  delivery 
merely,  without  endorsement ;  and  if  made  in  England,  is  so  transferable 
not  only  here  but  in  any  foreign  country,  by  virtue  of  the  stat.  3  4;  4 
Anne,  c.  9,  mentioned  ante,  p.  125.  De  la  Ghaumette  v.  Bank  of  Eng- 
land,* 2  B.  &  Ad.  885.  Of  course  the  action  may  be  brought  by  any 
person  who  is  the  holder  of  the  note,  against  the  drawer.  And  it  is 
only  against  the  drawer  the  action  can  be  brought,  as  there  are  no  en- 
dorsers ;  persons  merely  writing  their  names  upon  such  a  note  are  not 
endorsers,  in  the  legal  sense  of  that  term,  and  do  not  thereby  make 
themselves  responsible  for  the  payment  of  it.    Where  such  a  note,  how- 
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ever,  ia  paid  to  a  person,  who  uses  due  diligence  in  demanding  payment 
of  it,  but  the  drawer  has  then  stopped  payment  or  failed,  the  note  as  a 
payment  is  merely  void,  and  the  party  who  received  it  may  maintain  an 
action  for  the  original  consideration.  What  shall  be  deemed  due  diligence 
on  the  one  hand,  or  laches  on  the  other,  is  not  defined  with  any  great 
degree  of  certainty.  It  is  not  necessary  to  present  it  for  payment  on 
the  very  day  the  holder  receives  it,  but  it  must  be  presented  within  a 
reasonable  time ;  otherwise  the  holder  will  be  deemed  guilty  of  laches, 
and  the  delivery  of  it  to  him  will  be  deemed  a  good  and  valid  payment. 
K  given  in  payment  and  payable  in  the  place  where  it  is  given,  the  party 
should  present  it  the  next  morning ;  or  if  payable  elsewhere,  he  should 
send  it  to  be  presented  by  the  next  post.  The  rule  is  the  same  as  in  all 
other  cases  of  bills  or  notes  payable  on  demand.  See  ante,  p.  65. 
Where  the  defendant,  at  ten  o'clock  on  Friday  morning,  at  Wantage 
(which  is  eighteen  miles  from  Newbury),  paid  to  the  plaintiff  450Z.,  in 
Newbury  bank  notes,  payable  in  Newbury  or  in  London :  the  plaintiff 
sent  them  to  the  Wantage  bank  the  same  day,  to  remit  them  to  London, 
but  the  bankers  declined  to  do  so  on  account  of  the  risk,  but  offered  to 
send  it  with  their  own  notes,  &c.,  in  their  usual  parcel  on  the  Saturday ; 
*they  accordingly  cut  the  notes  in  halves,  and  sent  the  one  i-^-.  qon 
halves  in  their  parcel,  and  the  other  by  post  on  Saturday  even- 
ing,  and  the  latter  reached  their  correspondents  in  London  at  eleven 
o'clock  on  Monday  morning,  and  the  parcel  somewhat  later :  the  New- 
bury bank  stopped  payment  on  Saturday,  but  their  notes  were  paid 
during  the  whole  of  Monday  in  London;  in  an  action  b^  the  plaintiff 
against  the  defendant,  a  case  being  stated  for  the  opinion  of  the  court, 
it  was  argued  for  the  defendant  that  the  plaintiff  should  have  sent  the 
notes  to  London  by  the  Friday's  post,  or  if  not,  they  should  have  been 
presented  for  payment  the  day  they  arrived  in  London,  in  either  of 
which  cases  they  would  have  been  paid ;  but  the  court  held  that  the 
plaintiff  had  until  the  day  after  the  notes  had  been  received,  namely, 
Sunday,  to  transmit  them  to  London,  and  that  the  banker  or  agent  in 
London  had  until  the  day  after  he  received  them,  namely,  Tuesday,  to 
present  them.  Williams  v.  Smith,  2  B.  &  A.  496.  And  see  James  v. 
Holditch,  8  Dowl.  &  R.  40.  And  where  such  notes  are  payable  at  two 
places,  and  they  have  been  presented  at  one  and  refused,  the  holder  is 
not  deemed  guilty  of  laches  in  not  presenting  them  at  the  other  place 
also,  although,  if  they  had  been  presented  there,  they  would  have  been 
paid.  Beeching  v.  Gower,**  Holt,  813.  But  where  on  Wednesday,  the 
23d  November,  the  plaintiff  purchased  goods  of  the  defendant,  and  paid 
for  them  in  country  bank  notes ;  on  Monday,  the  28th,  the  defendant 
asked  the  plaintiff's  shopman  as  a  favour  to  exchange  them  for  him, 
which  he  did ;  afterwards  on  the  same  day  the  bank  stopped  payment, 
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but  the  plaintiff  was  not  informed  of  it  until  Tuesday  night,  and  on 
Wednesday  the  30th,  he  wrote  a  letter  to  the  defendant  informing  him 
of  it,  and  requesting  to  have  the  notes  exchanged ;  but  the  notes  were 
not  produced  to  him  until  long  afterwards,  nor  were  they  ever  presented 
at  the  bank ;  in  an  action  by  the  plaintiff  for  the  amount  of  the  notes, 
the  court  held  that  he  was  not  entitled  to  recover ;  he  ought  either  to 
have  presented  them  to  the  bank  for  payment,  or  else  to  have  returned 
them  without  delay  to  the  defendant,  to  give  him  an  opportunity  of 
getting  payment  of  them,  or  of  making  the  best  of  them.  Rogers  t. 
Langford,  1  Cr.  &  M.  637.(*)  So,  where  at  York,  on  the  10th  Decem- 
ber, at  three  o'clock,  the  defendant  gave  the  plaintiff,  for  goods  pur- 
chased of  him,  four  51.  notes  of  the  Huddersfield  bank,  which  bank  had 
stopped  payment  on  that  morning  at  eleven  o'clock,  but  neither  of  the 
parties  knew  of  it ;  the  plaintiff  neither  circulated  the  notes,  nor  pre- 
sented them  for  payment,  but  on  the  17th  December,  he  required  the 
defendant  to  take  them  back,  which  was  refused:  the  court  held  that 
the  plaintiff  had  made  the  notes  his  own,  and  that  the  debt  was  dis- 
charged ;  had  he  given  the  defendant  prompt  notice,  he  might  have  re- 
sorted to  the  parties  from  whom  he  had  them.  Carnidge  v.  AUenby,^  6 
B.  &  G.  378.  If,  indeed,  the  defendant  had  known  that  the  bank  had 
stopped  payment  at  the  time  he  paid  away  the  notes,  it  would  have  been 
otherwise.    Bayley,  233. 

[*139]  *PLBADINGS  AND   BVIDBNOB. 

The  traverse  of  the  making  of  the  note,  and  the  evidence  under  it, 
are  the  same  as  stated  ante,  p.  111.  ^ 

Notes  payable  to  bearer  on  demand,  for  a  sum  of  money  under  20Z., 
must  be  payable  at  the  bank  or  place  where  the  same  are  made  or  issued ; 
but  they  may  be  made  payable  at  several  places,  if  one  of  such  places 
be  the  bank  or  place  where  the  same  shall  be  issued  as  there  directed. 
7  G.  4,  c.  6,  s.  10.  And  if  the  note  of  a  banker  be  made  in  contraven- 
tion of  this  enactment,  and  in  an  action  upon  it  the  defect  appear  upon 
the  face  of  the  declaration,  the  defendant  may  demur ;  if  it  do  not  ap* 
pear,  the  defendant,  it  should  seem,  can  only  take  advantage  of  it  by  a 
special  plea,  showing  the  illegality. 


CHAPTER  V. 

VERDICT,  INTEREST,  COSTS,  ETC. 

Ybrdigt,  for  what  amount. — The  plaintiff  is  in  general  entitled  to 
recover  the  whole  amount  of  the  bill  or  note  on  which  he  sues.    Even 
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where,  in  an  action  by  endorsee  against  the  drawer  of  a  note,  it  was 
proved  that  the  endorser  had  paid  the  endorsee  a  part  of  the  amount :  it 
was  holden  that  the  endorsee  had  a  right  to  recover  the  whole  as  against 
the  drawer,  and  he  then  became  trustee  for  the  endorser  as  to  the  part 
received  from  him.  Johnson  v.  Kennison,  2  Wils.  262.  So,  where  a 
bill  of  exchange  for  SOOL  was  sent  to  A.  to  get  discounted,  and  he  got 
a  bank  to  advance  1007.  upon  it,  on  his  giving  his  guarantee  for  the 
amount  advanced,  but  he  had  no  other  interest  in  the  bill ;  upon  the 
bill  being  dishonoured,  A.  paid  the  lOOZ.  to  the  bank,  and  then  brought 
an  action  upon  it  against  the  acceptor :  the  court  held  that  he  was  en- 
titled to  recover  the  whole  amount  from  the  acceptor,  and  he  would 
then  be  trustee  as  to  the  2007.  from  the  party  from  whom  he  received 
it.     Reid  V.  Furnival,  1  Cr.  &  M.  538.(*) 

But  there  are  exceptions  to  this  rule.  And  in  the  first  place,  where 
an  action  is  brought  upon  an  accommodation  bill  or  note,  if  the  action 
be  brought  against  the  accommodating  party  by  the  party  accommoda- 
ted, or  any  person  claiming  under  him  without  consideration,  and  the 
matter  be  pleaded,  we  have  seen  (ante,  pp.  31,  81,  90,  91,  96)  that  the 
plaintiff  cannot  recover  at  all ;  or,  if  a  less  consideration  than  the 
amount  of  the  bill  or  note  have  been  given,  the  plaintiff  can  only  t^-iaa-i 
recover  for  the  amount  of  such  *consideration.     Jones  v.  Hib-  ■■ 

bert,*  2  Stark.  804 ;  Wiffen  v.  Roberts,  1  Esp.  261.  And  therefore,  in 
an  action  by  a  second  endorsee  against  the  acceptor  of  a  bill  of  exchange, 
where  the  pleadings  admitted  that  the  acceptance  and  first  endorsement 
were  without  consideration,  and  the  issue  was  whether  the  plaintiff  gave 
value  for  the  endorsement  to  him  ;  and  he  proved  a  debt  of  577.  due  to 
him  from  the  first  endorser,  and  a  debt  of  207.  due  to  him  from  the 
second  endorser :  it  was  holden  that  he  was  entitled  to  a  verdict  of  207. 
only.  Simpson  v.  Clarke,  2  Cr.  M.  &  R.  342.(*)  So,  if  the  accommo- 
dated party  have  paid  the  holder  the  amount,  this  being  pleaded,  the 
latter  can  recover  the  residue  only,  against  the  accommodating  party. 
See  Bacon  v.  Searles,  1  H.  Bl.  88.  So,  if  a  bill  be  accepted  or  a  note 
drawn,  partly  for  value,  and  partly  for  the  accommodation  of  some  other 
party,  the  accommodated  party,  or  any  party  claiming  under  him  without 
consideration,  can  only  recover  the  amount  of  the  debt  actually  due 
from  the  accommodating  party  to  the  party  accommodated,  Darnell  v. 
Williams,^  2  Stark.  166,  if  the  matter  be  pleaded. 

Secondly,  where  the  bill  or  note  has  been  endorsed  or  transferred  to 
the  holder  after  it  became  due,  we  have  seen  (ante,  p.  55)  that  he  takes 
it  subject  to  all  the  equities  to  which  it  would  be  liable  in  the  hands  of 
the  person  who  was  holder  of  it  at  the  time  it  became  due ;  and  he  can 
recover  only  such  sum  as  that  person  could  have  recovered,  if  he  had 
brought  the  action,  provided  the  matter  be  pleaded. 
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Where  the  figures  at  the  top  of  a  bill  were  2457.,  but  the  words  in  the 
body  of  the  bill  were  "  two  hundred  pounds,"  the  court  held  that  the 
holder  was  entitled  to  recover  only  the  200Z.  mentioned  in  the  body  of 
the  bill ;  and  that  as  this  was  a  patent  ambiguity,  parol  evidence  was  not 
admissible  to  explain  what  the  parties  intended.  Saunderson  et  al.  y. 
Piper  et  al.,  8  Law  J.  227,  cp. 

Interest. — If  the  bill  or  note  purport  on  the  face  of  it  to  be  payable 
with  interest,  the  plaintiff,  if  he  recover,  is  entitled  to  interest  from  the 
date  of  the  bill  or  note ;  Doman  v.  Dibdin,*  Ry.  &  M.  381 ;  Kennerley 
V.  Nash,^  1  Stark.  452 ;  and  interest  in  the  case  being  parcel  of  the 
contract,  the  jury  are  bound  to  give  it.  Where  a  promissory  note  was 
in  this  form  :  "  I  promise  for  myself  and  my  executors,  to  pay  to  Fran- 
ces Mary  Harris  or  her  executors,  one  year  after  my  death,  3007.  with 
legal  interest,"  and  there  was  no  evidence  of  the  consideration,  or  of 
anything  to  show  whether  the  drawer  intended  the  interest  to  be  paya- 
ble from  the  date  of  the  note  or  from  his  death :  the  court  held  the  party 
to  be  entitled  to  interest  from  the  date,  as  the  instrument  should  be 
construed  most  strongly  against  the  party  making  it.  Roffey  v. 
Greenwell  et  al.,^  10  Ad.  &  El.  322,  8  Law  J.  336,  qb. 
r*iJ.n  ^^®^  where  the  bill  or  note  is  not  upon  the  face  of  it  payable 
L  J  *with  interest,  still  the  jury  are  always  directed  to  give  interest 
by  way  of  damages.  Ante,  vol.  i.  p.  153.  And  they  always  do  so,  unless  it 
appear  that  the  non-payment  has  been  occasioned  by  the  negligence  of 
the  holder.  Laing  v.  Stone,  2  Moody  &  R.  561 ;  Murray  v.  East  India 
Company,**  5  B.  &  A.  204.  If  they  do  not  give  it,  however,  the  court 
have  no  power  to  increase  the  damages  by  allowing  it.  Du  Belloix  v. 
Lord  Waterpark,  1  D.  &  R.  16.  If  the  bill  or  note  be  payable  on 
demand,  interest  is  given  from  the  time  of  the  presentment  or  demand. 
Pierce  v.  Fothergill,*  2  Ring.  N.  C.  167 ;  Blaney  v.  Bradley,  2  W.  Bl. 
761.  Where  a  bill  was  specially  accepted,  payable  at  a  particular  place, 
and  in  an  action  against  the  acceptor  there  was  no  proof  of  a  present- 
ment at  that  place :  Holroyd,  J.  held  that  the  plaintiff  was  not  entitled 
to  interest;  for  although  it  was  not  necessary  to  prove  a  presentment 
there  to  recover  the  principal,  it  was  otherwise  with  respect  to  the  inte- 
rest. Phillips  V.  Franklin,**  Gow.  196.  If,  however,  in  such  a  case  it 
were  shown  that  the  defendant  must  have  known  that  a  presentment 
there  would  be  unavailing,  it  would  be  otherwise.  Bayley,  350.  So, 
the  drawer  of  a  bill  is  not  liable  tg  pay  interest  for  the  time  that  inter- 
venes between  the  day  on  which  the  bill  becomes  due,  and  the  day  on 
which  he  receives  notice  of  dishonour.  Walker  v.  Barnes,*  5  Taunt. 
240.  In  an  action  by  the  payee  against  the  drawer  of  a  foreign  bill,  for 
non-acceptance,  where  by  the  custom  of  trade  the  plaintiff  was  entitled 
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to  10  per  cent,  as  damages ;  it  was  holden  that  he  was  entitled  to  inte- 
rest only  from  the  time  the  bill  would  have  been  due,  if  it  had  been 
accepted.  Gantt  v.  Mackenzie,  8  Camp.  51.  But  where,  in  a  similar 
case,  no  such  percentage  was  claimed,  it  was  holden  that  the  plaintiff 
was  entitled  to  interest  from  the  time  the  bill  was  refused  acceptance. 
Harrison  v.  Dickson,  8  Camp.  52,  n.  Where  a  bill  is  drawn  payable  by 
instalments,  and  upon  failure  of  payment  of  any  of  the  instalments  the 
whole  is  to  be  due,  if  there  be  such  a  failure,  the  interest  on  all  that 
then  remains  due  will  be  calculated  from  that  time,  and  not  from  the 
time  that  each  of  the  subsequent  instalments  became  due.  Blake  v. 
Lawrence,  4  Esp.  148.  And  he  is  entitled  to  interest,  although  there 
have  been  no  protest.  Windle  v.  Andrews,  2  B.  &  A.  696.  In  all 
these  cases,  the  interest  is  calculated  to  the  time  at  which  the  plaintiff 
will  be  entitled  to  final  judgment.  Robinson  v.  Bland,  Burr.  1077. 
Where,  however,  the  amount  of  a  note  was  tendered  to  the  holder,  but 
he  could  not  find  the  note  then  to  deliver  it  up,  and  payment  was 
deferred  on  that  account :  it  was  holden,  that  he  was  only  entitled  to 
interest  up  to  the  time  of  the  tender.  Dent  v.  Dunn,  3  Camp.  296 ; 
and  see  Walker  v.  Barnes,'  5  Taunt.  240.  So,  for  any  time  that  the  bill 
or  note  has  been  in  the  hands  of  an  alien  enemy,  interest  cannot  be 
legally  claimed ;  for  during  that  time  it  would  have  been  illegal  to  pay 
the  principal.     Du  Belloix  v.  Lord  Waterpark,  1  D.  &  R.  16. 

*Re-exchange,  ETC. — In  an  action  against  the  drawer  of  ^r^-iAn-i 
foreign  bill,  the  plaintiff  will  be  entitled  to  recover,  not  only  the  ^  ^ 
principal  and  interest,  but  every  other  expense  arising  from  the  non- 
acceptance  or  non-payment  of  it,  including  re-exchange ;  and  if  the  bill 
have  been  returned  through  many  hands,  the  defendant  will  be  liable 
for  the  re-exchange  upon  each  return.  Mellish  v.  Simeon,  2  H.  Bl.  378. 
And  this,  notwithstanding  the  dishonour  of  the  bill  was  expressly  ordered 
by  the  state  under  which  the  drawee  resided.  Id. ;  and  see  Pollard  v. 
Henries,  8  B.  &  P.  335;  De  Tastet  v.  Baring,  11  East,  265.  But  in 
an  action  on  a  foreign  bill  against  the  acceptor.  Lord  EUenborough  held 
that  the  defendant  was  not  liable  to  re^exchange  as  damages ;  if  the 
plaintiff  sought  to  recover  for  the  re-exchange,  he  should  sue  the  drawer. 
Woolsey  v.  Crawford,  2  Camp.  445 ;  and  see  Napier  v.  Schneider,  12 
East,  420.  In  an  action  on  a  bill,  returned  dishonoured  from  the  East 
Indies,  it  was  proved  that  the  usage  was  to  allow  at  the  rate  of  10«.  per 
pagoda,  and  5  per  cent,  thereon,  after  the  expiration  of  thirty  days  from 
the  time  of  giving  notice  of  dishonour  to  the  defendant,  which  was 
taken  to  include  re-exchange  and  all  incidental  charges ;  and  it  was 
proved  that  the  defendant  had  agreed  to  pay  the  same :  this  usage  was 
holden  to  be  legal,  and  not  usurious.  Auriol  v.  Thomas,  2  T.  R.  52. 
But  in  an  action  on  a  bill  or  note,  the  expense  of  noting  cannot  be  re- 
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covered.  See  Kendrick  v.  Lomax,  2  Cr.  &  J.  405.(*)  So,  if  the  plain- 
tiff, as  endorser  of  the  bill,  had  an  action  brought  against  him  upon  it, 
and  was  obliged  to  pay  costs,  he  cannot  recover  these  costs,  in  an  action 
by  him  upon  the  bill  against  the  acceptor.  Dawson  v.  Morgan,*"  9  B. 
&  C.  618. 
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CHAPTER    I. 
MARINE  INSURANCE. 

SECTION     I. 
THE  POLICY  OF  INSURANCE  AND  ITS  CONSTRUCTION. 

I.   THE  POLICY. 

A  Policy  of  Insurance  is  a  contract  of  indemnity,  whereby  for  a 
certain  consideration  the  insurer  contracts  to  indemnify  the  insured  from 
all  loss,  in  consequence  of  the  happening  of  a  certain  event.  The  ordi- 
nary form  of  policy  is  a  very  ancient,  but  very  imperfect  instrument ; 
but  it  has  long  since  become  well  understood,  from  the  great  number  of 
cases  of  construction  which  have  been  decided  upon  it. 

At  common  law  any  person  might  insure  ;  and  the  only  restriction 

since  created  by  statute  was  by  stat.  6  G.  1,  c.  18,  s.  12,  by  which  it 

was  enacted  that  "  no  society  of  persons  or  partnership,  other  than  the 

two  incorporated  companies  created  by  that  act,  should  insure  any  ships, 

goods  or  merchandises  at  sea,  or  going  to  sea ;  otherwise  the  policy 

should  be  void,  and  the  premium  forfeited."     But  this  statute  has  been 

repealed  by  stat.  5  G.  4,  c.  114 ;  so  that  now,  as  at  common  law,  anj 

persons  may  insure,  partners  as  well  as  others. 

The  following  is  the 

« 

FORM  OF  THl  POLICT. 

In  the  name  of  God.  Amen.  [John  Nokes]  as  well  in  [his]  own 
name,  as  for  and  in  the  name  and  names  of  all  and  every  other  person 
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or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or 
in  all,  doth  make  assurance,  and  cause  [himself]  and  them,  and  every 

of  them,  to  be  insured,  lost  or  not  lost,  at  and  from to  , 

npon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boats,  and  other  furniture, 

of  and  in  *the  good  ship  or  vessel,  called  the ,  '^^^^^^^ri^iAA-i 

is  master,  under  God,  for  this  present  voyage ,  or  '^        J 

whosoever  else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever 
other  name  or  names  the  said  ship,  or  the  master  thereof,  is  or  shall 
b^  named  or  called ;  beginning  the  adventure  upon  the  said  goods  and 

merchandises,  from  the  loading  thereof  aboard  the  said  ship  at , 

upon  the  said  ship,  &c.  [Jrom  and  immediately  following  the  day  of  the 
date  hereof\  and  so  shall  continue  and  endure  during  her  abode  there, 
npon  the  said  ship,  &c. ;  and  further,  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises  whatsoever, 

shall  be  arrived  at  ,  upon  thQ  said  ship,  &c.,  until  she  hath 

moored  at  anchor  twenty-four  hours  in  good  safety ;  and  upon  the  goods 
and  merchandises,  until  the  same  be  there  discharged,  and  safely  landed. 
And  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever, 

,  without  prejudice  to  this  insurance.     The  said  ship,  &c.,  goods 

and  merchandises,  &;c.,  for  so  much  as  concerns  the  assureds,  by  agree- 
ment between  the  assureds  and  assurers  in  this  policy,  are  and  shall  be 

valued  at .     Touching  the  adventures  and  perils  which  we  the 

assurers  are  contented  to  bear,  and  do  take  upon  us  in  this  voyage ; 
they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettizons,  letters  of  mart  and  counter  mart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  people, 
of  what  nation,  condition  or  quality  soever,  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment  or  damage  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof.  And  in  case  of  any  loss 
or  misfortune,  it  shall  be  lawful  to  the  assured,  their  factors,  servants, 
and  assigns,  to  sue,  labour,  and  travel  for,  in  and  about  the  defence, 
safeguard,  and  recovery  of  the  said  goods  and  merchandises,  and  ship^ 
&c.,  or  any  part  thereof,  without  prejudice  to  this  insurance ;  to  the 
charges  whereof  we  the  assurers  will  contribute,  each  one  according  to 
the  rate  and  quantity  of  his  sum  herein  assured.  And  it  is  agreed  by 
us  the  insurers,  that  this  writing  or  policy  of  assurance  shall  be  of  as 
much  force  and  effect,  as  the  surest  writing  or  policy  of  assurance  here- 
tofore made  in  Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere 
in  London.  And  so  we  the  assurers  are  contented,  and  do  hereby 
promise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  execu- 
tors, and  goods,  to  the  assured,  their  executors,  administrators,  and 
assigns,  for  the  true  performance  of  the  premises,  confessing  ourselves 


198  arghbold's  law  of  nisi  prius. 

paid  the  consideration  due  unto  us  for  this  assurance  by  the  assured,  at 

and  after  the  rate  of .     In  witness  whereof  we  the  assurers  have 

subscribed  our  names  and  sums  assured  in  London. 
_^  N.  B,     Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 

'-  J  free  *from  average,  unless  general,  or  the  ship  be  stranded. 
Sugar,  tobacco,  hemp,  flax,  hides  and  skins,  are  warranted  free  from 
average,  under  five  pounds  per  cent. ;  and  all  other  goods,  also  the  ship 
and  freight,  are  warranted  free  from  average,  under  three  pounds  per 
cent,  unless  general,  or  the  ship  be  stranded. 

II.   THE  CONSTRUCTiq;^  OF  THE   POLICY. 

Lord  Ellenborough,  C.  J.,  in  Robertson  v.  French,  4  East,  130,  thus 
lays  down  the  general  rule  for  construing  policies  of  insurance.  He 
says — '^  The  same  rule  of  construction,  which  applies  to  all  other  instru- 
ments, applies  equally  to  this  instrument  of  a  policy  of  insurance, 
namely,  that  it  is  to  be  construed  according  to  its  sense  and  meaning, 
as  collected,  in  the  first  place,  from  the  terms  used  in  it,  which  terms 
are  in  themselves  to  be  understood  in  their  plain,  ordinary  and  popular 
sensQ,  unless  they  have  generally,  in  respect  to  the  subject-matter,  as 
by  the  known  usage  of  trade  or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same  words,  or  unless  the  context 
evidently  points  out  that  they  must,  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties  to  that  con- 
tract, be  understood  in  some  other  special  and  peculiar  sense.  The 
only  difference  between  policies  of  insurance  and  other  instruments,  in 
this  respect,  is,  that  the  greater  part  of  the  printed  language  of  them, 
being  invariable  and  uniform,  has  acquired  from  use  and  practice  a 
known  and  definite  meaning,  and  that  the  words  superadded  in  writing 
(subject  indeed  always  to  be  governed  in  point  of  construction  by  the 
terms  and  language  with  which  they  are  accompanied)  are  entitled, 
nevertheless,  if  there  should  be  any  reasonable  doubt  upon  the  sense  and 
meaning  of  the  whole,  to  have  a  greater  effect  attributed  to  them  than 
to  the  printed  words,  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for  the  expression 
of  their  meaning,  and  the  printed  words  are  a  general  formula,  adopted 
equally  to  their  case,  and  that  of  all  other  contracting  parties  upon 
similar  occasions  and  subjects."  ^ 

To  this  may  be  added,  that  the  usages  of  the  particular  trade,  in 
which  the  ship,  the  subject  of  the  policy,  is  engaged  for  the  voyage 
insured,  is  deemed  to  be  engrafted  upon  the  policy,  and  to  form  a  part 
of  it;  and  the  policy  is  construed  accordingly.  See  1  Burr.  350; 
Noble  V.  Kennaway,  2  Doug.  500 ;  Salvador  v.  Hopkins,  3  Burr.  1712. 

We  shall  now  proceed  to  consider  the  several  parts  of  the  policy,  and 
the  construction  which  has  been  given  to  them. 
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c7.  S.y  09  well  in  his  own  name^  as  far  and  in  the  name  and  names  of 
all  and  every  other  person  or  persons  to  whom  the  same  dothy  may  or  shall 
appertain  in  q>art  or  in  ally  doth  make  assurance^  and  cause  him  and 
them  and  every  of  them  to  he  insured,"]  By  stat.  *28  G.  3,  c.  r^-i  4/5-1 
56y  it  shall  not  be  lawful  for  any  person  or  persons  to  make  or  *~  ^ 
effect,  or  cause  to  be  made  or  effected,  any  policy  of  assurance  on  any 
ship  or  vessel,  or  upon  any  goods,  merchandises,  effects,  or  other  pro- 
perty whatever,  without  first  inserting  or  causing  to  be  inserted  in  such 
policy  the  name  or  names,  or  the  usual  style  and  firm  of  dealing  of  one 
or  more  of  the  persons  interested  in  such  assurance — or  without,  instead 
thereof,  first  inserting  the  name  or  names,  or  the  usual  style  and  firm  of 
dealing  of  the  consignor  or  consignors,  consignee  or  consignees,  of  the 
goods  or  property  so  to  be  insured— or  the  name  or  names,  or  the  usual 
style  and  firm  of  dealing,  of  the  person  or  persons  residing  in  Great 
Britain,  who  shall  receive  the  order  for  and  effect  such  policy — or  of 
the  person  or  persons  who  shall  give  the  order  or  directions  to  the  agent 
or  agents  immediately  employed  to  negotiate  or  effect  such  policy ; — 
otherwise  the  policy  shall  be  null  and  void  to  all  intents  and  purposes. 

Lost  or  not  lost"]  If  these  words  be  omitted,  and  the  ship  happen  to 
be  lost  at  the  time  the  insurance  is  made,  the  policy  is  void,  even  al- 
though the  insurer  was  not  aware  of  it  at  the  time.  Jefferyes  v.  Le- 
genda,  1  Show.  824.  Earl  of  March  v.  Piggot,  5  Burr.  2803,  2804. 
But  by  introducing  these  words,  ^'  lost  or  not  lost,"  the  policy  is  good 
and  binding  although  the  vessel  be  actually  lost  at  the  time  the  insu- 
rance is  effected,  provided  the  loss  was  not  then  known  to  the  assured ; 
and  this,  even  where  the  assured  was  not  interested  in  the  vessel  or  goods 
insured  at  the  time  of  the  loss,  but  became  so  afterwards  and  before  the 
policy  was  effected.  Sutherland  v.  Pratt  et  al.,  11  Mees.  &  W.  296.(*) 
And  where  by  the  terms  of  an  insurance  association,  an  insurance  on  a 
ship  was  deemed  to  commence  on  the  day  she  was  accepted  for  insu- 
rance, and  to  continue  for  a  year ;  and  in  February  the  plaintiff's  ship 
was  accepted  for  insurance,  and'  the  premium  paid,  but  the  policy  was 
not  executed  until  October,  and  in  the  intermediate  time  an  average 
loss,  within  the  meaning  of  the  policy,  happened :  the  court  held  the 
insurers  liable  for  it,  although  it  appeared  that  both  parties  knew  of  the 
loss,  at  the  time  the  policy  was  executed.  Mead  v.  Davison,"  3  Ad.  & 
El.  303.  As  these  words  create  a  great  responsibility  and  risk,  it  is 
usual  to  restrain  them  by  a  warranty  that  the  ship  was  safe  on  a  par- 
ticular day. 

At  and  from to .]    This  is  a  description  of  the  voyage 

insured,  and  must  be  stated  with  certainty  and  truth ;  an  insurance  ^'  at 
and  from  Lyme  to  London,"  has  been  holden  not  to  protect  a  cargo 

"  £ng.  Com.  Law  R.,  vol.  30. 
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laden  at  Bridport,  within  the  port  of  Lyme,  and  eight  miles  nearer  to 
London.  Constable'v.  Noble,  2  Taunt.  403.  The  inception  of  the  risk, 
and  the  determination  of  it,  are  described  in  a  subsequent  part  of  the 
instrument,  and  shall  be  noticed  presently.     In  all  the  intermediate 

r*1471  ^^°^®'  ^^^  ^^^P  8^^^^^  ^insured,  and  the  underwriters  are  liable  for 
*-  "^  any  loss  which  may  occur,  at  sea  or  in  port,  from  any  of  the 
perils  insured  against. 

Upon  any  kinds  of  goods  and  merchandises^  and  also  upon  the  body, 
taekle^  apparel^  ordnance,  munUion,  artillery,  loots,  and  other  furniture, 

of  and  in  the  good  ship  or  vessel  called  the ,  whereof  is  master, 

under  Q-od,  for  this  present  voyage,  c7.  S*  or  whosoever  else  shall  go  for 
master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  same 
ship,  or  the  master  thereof,  is  or  shall  he  named  or  calUdJ]  This  part  of 
the  policy  is  intended  to  describe  the  matter  insured,  namely  the  ship, 
the  cargo,  the  freight,  &;c.  By  the  term  ^^  goods  and  merchandise,"  is 
meant  any  personal  goods  constituting  the  cargo,  or  part  of  the  cargo, 
of  the  ship ;  if  it  be  intended  to  insure  any  other  goods,  they  should  be 
specially  named,  such  as  the  captain's  clothes,  the  ship's  provisions,  &c. 
Ross  V.  Thwaites,  Park,  26.  So,  goods  stowed  upon  the  deck  of  the 
vessel,  will  not  be  deemed  to  be  included  in  these  words  ^^  goods  and 
merchandise,"  unless  it  be  specially  mentioned  in  the  policy  that  they 
are  to  be  so  stowed,  Ross  v.  Thwaites,  and  Backhouse  v.  Ripley,  Park, 
26,  or  unless  the  particular  kind  of  goods  be  named,  and  they  be  such 
as  are  usually  so  stowed.^  Da  Costa  v.  Edmunds,  4  Camp.  142.  See 
Milward  et  al.  v.  Hibbert  et  al.,»  3  Ad.  &  El.  N.  C.  120 ;  Gould  v. 
01iver,P  4  Bing.  N.  C.  134.  Whether  money  carried  by  a  ship,  on 
freight,  can  be  thus  described  as  '^  goods  and  merchandises,"  does  not 
seem  to  have  been  decided ;  and  it  is  better  therefore  to  describe  it  ac- 
cording to  the  truth.  If  the  insurance  be  upon  goods,  the  ship  is  gene- 
rally named,  in  order  that  the  underwriter  may  judge  from  his  know- 
ledge of  her,  what  premium  he  ought  to  charge ;  but  where  goods  are 
expected  from  abroad,  and  it  is  not  known  by  what  ship  they  will  be 
sent,  the  goods  are  usually  described  in  the  policy  as  "  on  board  ship  or 
ships,"  and  the  underwriter,  considering  this  a  greater  risk,  charges  his 
premium  accordingly.  Kewley  et  al.  v.  Ryan,  2  H.  Bl.  343.  And 
even  where  the  ship  is  named,  if  the  owners  of  the  goods,  in  a  case  of 
necessity,  and  for  the  benefit  of  all  concerned,  shift  them  on  board 
another  ship,  and  a  loss  occur  by  the  capture,  &c.,  of  the  second  ship,  the 
underwriters  will  be  liable.     Plantamour  v.  Staples,  1  T.  R.  611,  n. 

If  the  insurance  be  upon  the  ship,  she  is  described  as  above  men- 
tioned :  the  body,  tackle  and  apparel,  describe  the  hull,  masts,  rigging, 
sails,  &c. ;  the  furniture,  describes  the  fittings,  and  it  has  been  holden 

'  Lenox  v.  United  States  Ins.  Co.,  3  Johns.  Cas.  178. 
<"  £ng.  Com.  Law  R.,  vol.  43.  » Id.  33. 
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to  inclnde  even  the  ship's  provisions.  Brough  y.  Whitmore,  4  T.  R. 
206.  But  the  word  ^^  tackle"  has  heen  holden  not  to  include  the  lines 
and  tackle  for  fishing,  taken  out  hy  a  Greenland  ship  to  the  whale  fish- 
ery. Hoskins  v.  Pickersgill,  Park.  97,  8  Doug.  228.  The  ship  and 
master  are  described  by  name ;  but  if  there  be  a  variance  in  this  re- 
spect between  the  policy  and  the  proof,  at  any  trial  upon  it,  it  will  be 
holden  "^immaterial,  if  the  identity  of  the  ship  be  proved.  ^^ri^ciAo-t 
Mesurier  v.  Vaughan,  6  Bast,  882.  Hall  v.  Molyneux,  Id.  886.  L  -^^^J 
If  the  insurance  be  on  freight,  it  must  be  expressly  mentioned ;  and 
the  ship,  the  master,  the  voyage,  &;c.,  described  as  above.  The  con- 
templated profits  of  a  voyage  may  also  be  insured,  and  may  be  ingrafted 
upon  a  policy  on  ship  and  goods,  in  the  common  printed  form.  Eyre  v. 
Glover,  16  East,  218 ;  Grant  v.  Parkinson,  6  T.  R.  488.  Thus  an  in- 
surance on  the  imaginary  profits  of  a  cargo  of  indigo  from  Bordeaux,  to 
be  sold  at  Hamburgh,  has  been  holden  good.  Henrickson  v.  Margetson, 
2  East,  549,  n.  So,  the  profits  of  a  cargo  employed  in  trade  on  the 
coast  of  Africa  were  holden  insurable.  Barclay  v.  Cousins,  2  East, 
544 ;  see  Shawe  v.  Felton,  2  East,  109 ;  Hodgson  v.  Glover,  6  East, 
316 ;  Webster  v.  De  Tastet,  7  T.  R.  157.  So,  an  insurance  on  the 
^^  commission,  privileges,"  &;c.,  of  the  captain  of  a  ship  in  the  African 
trade,  has  been  holden  legal.  King  v.  Glover,  2  New  Rep.  206.  But 
where  a  party  contracted  for  a  cargo  of  oil,  which  contract  was  void  by 
the  Statute  of  Frauds  as  not  being  in  writing,  it  was  holden  that  as  the 
contract  vested  in  him  no  interest  in  the  cargo,  he  had  no  insurable  in- 
terest in  the  anticipated  profits  to  arise  from  it.  Stockdale  et  al.  v. 
Dunlop,  6  Mees.  &  W.  224.(*) 

Beginning  the  adventure  upon  the  said  goods  and  merchandises  from 
the  loading  thereof  on  board  the  said  ship^  at  and  upon  the  said  ship 
[from  and  immediately  following  the  day  of  the  date  hereof]  and  so 
shall  continue  and  endure  during  her  abode  there,  upon  the  said  ship, 
f^c. ;  and  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,  ap- 
parel,  ^c,  and  goods  and  merchandises  whatsoever,  shall  be  arrived  at 

,  upon  the  said  ship,  ^c,  until  she  has  moored  at  anchor  twenty^ 

four  hours  in  good  safety ;  and  upon  the  goods  and  merchandises  until 
the.  same  be  there  discharged  and  safely  landed."]  This  is  intended 
to  describe  the  inception  and  determination  of  the  risk,  the  underwriter 
being  liable  for  all  intermediate  losses,  or,  in  other  words,  for  all  losses 
occurring  between  the  one  and  the  other.  The  inception  of  the  risk 
upon  the  ship  is  difierently  described  in  difierent  policies  ;  some  describe 
it,  as  ^'  from  and  immediately  following  the  day  of  the  date  of  this  writ- 
ing," in  which  case  the  underwriters  would  only  be  answerable  for  a 
loss  occurring  after  that  time ;  others  describe  it  as  commencing  upon 
the  arrival  of  the  ship  at  a  particular  port,  or  upon  her  departure  from 
a  particular  port ;  others  describe  it  ^^  at  and  from"  a  particular  port  or 
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place,  which  means  from  the  ship's  first  arrival  at  the  port  or  place,  and 
continues  until  she  sails  upon  and  completes  the  voyage  insured.  Thus, 
where  a  ship  was  insured  '^at  and  from"  Jamaica  to  London,  and  it 
appeared  that  after  she  had  arrived  and  moored  in  safety  at  a  port  in 
Jamaica,  she  had  to  go  to  several  other  ports  in  the  island  to  deliver 
-  .  Q  her  outward  cargo,  during  which,  and  before  she  *could  prepare 
^  -I  for  her  homeward  voyage,  she  was  lost :  it  was  holden,  that  the 
policy  attached  as  soon  as  the  ship  was  first  moored  in  safety  in  any 
port  in  the  island,  and  that  the  underwriters  were  consequently  liable. 
Camden  v.  Cowley,  1  W.  BL  417,  and  see  Cruikshank  v.  Janson,  2 
Taunt.  801 ;  Parmeter  v.  Cousins,  2  Camp.  235.  But  if  by  the  cus- 
tom of  trade  at  a  particular  port,  a  ship  upon  her  arrival  goes  an  inter- 
mediate voyage  to  a  third  place  and  back,  before  she  prepares  for  her 
homeward  voyage,  a  policy  on  the  ship  for  such  homeward  voyage,  ^^  at 
and  from*'  the  particular  port,  will  not  attach,  until  her  arrival  from 
the  intermediate  voyage,  and  being  moored  in  safety.  See  Ongier  v. 
Jennings,  1  Camp.  505,  n.  But  if  in  such  a  case,  after  the  ship's  arri- 
val, the  voyage  insured  should  be  abandoned,  or  if  from  continued  delay 
at  the  port  it  is  to  be  presumed  that  it  was  abandoned,  the  insurer  will 
cease  to  be  liable.  Cfaitty  v.  Selwyn,  2  Atk.  859.  This  subject  shall 
be  treated  of  hereafter. 

The  inception  of  the  risk  on  an  insurance  on  freight  is  from  the  time 
the  ship  commences  to  take  in  the  cargo  by  which  the  freight  is  to  be 
earned,  or  from  the  time  that  an  actual  contract  have  been  made  to  ship 
the  goods  on  board  of  her.  If,  therefore,  any  accident  occur  to  the 
vessel  before  any  of  the  goods  be  put  on  board,  so  as  to  prevent  her 
taking  in  the  cargo,  the  insurers  are  not  liable.  Tonge  v.  Watts,  2  Str. 
1251,  unless^  a  contract  have  been  actually  made  to  ship  goods  on  board 
of  her,  or  unless  the  insured  had  goods  of  his  own  ready  for  shipment. 
Flint  V.  Flemyng,i  1  B.  &  Ad.  45.  But  where  there  is  a  contract  for  a 
cargo,  for  instance,  by  charter-party,  and  the  insurance  is  upon  freight 
^^at  and  from"  a  particular  port,  it  has  been  holden,  that  the  risk  at- 
taches even  whilst  the  ship  is  delivering  her  outward  cargo,  and  before 
she  begins  to  load  with  that  cargo  by  which  the  freight  is  to  be  earned ; 
and  if  the  ship  be  taken  or  lost  at  any  time  after  the  policy  attaches, 
the  underwriters  will  be  liable.  Horncastle  v.  Stuart,  7  East,  400.  So, 
where  the  owner  of  a  vessel  entered  into  a  contract  with  the  East  India 
Company  at  Madras,  for  freight,  and  for  the  passage  of  invalids ;  the 
ship  was  surveyed  by  their  ofBcer,  and  represented  to  be  fit  for  the  pur- 
pose after  certain  alterations  should  be  made ;  the  goods  were  thereupon 
shipped,  water  taken  in  for  the  invalids,  and  the  projected  alterations 
commenced,  but  before  they  could  be  completed,  the  voyage  was  pre- 
vented by  the  perils  of  the  sea :  in  an  action  on  the  policy  for  the  freight 
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and  passage-money,  the  court  held,  that  there  had  heen  an  inception  of 
the  risk,  and  that  the  assured  were  entitled  to  recover;  it  is  not  neces- 
sary that  the  contract  for  freight  or  passage-money  in  such  a  case  should 
be  by  charter-party.  Truscott  v.  Christie,'  2  Bro.  &  B.  320.  So, 
where  freight  is  thus  insured,  if  the  ship  be  under  contract,  by  charter- 
party  or  otherwise,  to  sail  in  ballast  to  a  particular  port,  and  there  to 
take  in  a  cargo ;  if  in  her  voyage  to  that  port  she  be  lost,  *Sellar  ri^-tcrfi 
V,  M'Vicar,  1  New  Rep.  23,  or  having  arrived  at  the  port,  if  she  ^ 
be  immediately  put  under  an  embargo,  and  be  afterwards  condemned 
and  sold,  Mackenzie  v.  Shedden,  2  Camp.  431,  the  assured  will  be  en- 
titled to  recover.^  And  where  the  owner  of  a  ship  effected  a  policy  on 
freight  '^  at  and  from"  Calcutta,  or  any  port  or  ports  on  the  Coroman- 
del  coast,  to  Bourbon ;  and  the  ship  have  been  put  into  Corinza,  upon 
the  Coromandel  coast,  for  repair,  the  captain  whilst  the  repairs  were 
going  on,  purchased  a  cargo  for  Bourbon,  on  account  of  the  owner, 
which  was  at  a  port  about  seven  miles  distant,  ready  to  be  put  on  board 
as  soon  as  the  ship's  repairs  should  be  completed ;  the  ship,  however, 
was  lost  by  an  accident  in  going  out  of  dock  :  the  court  held,  that  the 
owner's  interest  in  the  profits  to  be  derived  from  conveying  the  cargo 
to  Bourbon  was  properly  described  as  freight;  that  the  cargo  being 
ready  when  the  ship  was  about  to  leave  the  dock,  the  risk  attached,  and 
that  the  loss  was  a  loss  within  the  terms  of  the  policy.  Devaux  v.  I' An- 
son,' 5  Bing.  N.  C.  519.  As  to  the  sum  recoverable  from  the  under- 
writers, it  must  depend  entirely  upon  the  cargo  on  board,  or  which  is 
ready  or  contracted  to  be  put  on  board ;  if  it  be  an  entire  cargo,  and 
the  ship  be  lost,  &c.,  the  underwriter  will  be  entitled  to  recover  accord- 
ingly, or,  if  it  be  a  valued  policy,  he  will  be  entitled  to  recover  the  whole 
sum  insured ;  Davidson  v.  Willasey,  1  M.  &  S.  313 ;  but  if  it  be  but  a 
portion  of  a  cargo  only,  the  assured  in  that  case  can  recover  only  in  the 
proportion  of  the  goods  on  board,  or  ready  or  contracted  for,  Flint  v. 
Flemyng,^  1  B.  &  Ad.  45,  even  although  it  be  a  valued  policy.  Patrick 
V.  Eames,  3  Camp.  441 ;  Forbes  v.  Aspinall,  13  East,  323 ;  Forbes  v. 
Cowie,  1  Camp.  520.  So,  if  the  ship  be  at  liberty  to  call  at  different 
ports  on  the  voyage,  and  to  land  and  load  goods  there,  and  she  earn 
freight  for  part  of  the  way,  that  portion  of  freight  earned  must  be  de- 
ducted from  the  whole  sum  insured,  in  the  case  of  a  valued  policy.  Ro- 
bertson V.  Majoribanks,^  2  Stark.  573 ;  Barclay  v.  Stirling,  5  M.  &  S. 
6 ;  and  see  Puller  v.  Stainforth,  11  East,  232.  But  where,  in  an  action 
on  a  policy  upon  freight  of  a  ship  at  and  from  London  to  Jamaica,  with 
liberty  to  touch  at  Madeira,  and  discharge  and  take  goods  on  board 
there,  it  appeared  that  the  ship  was  chartered  to  take  in  goods  at  Lon- 
don, and  proceed  with  them  to  Madeira,  there  to  discharge  such  of  the 

'  Robinson  v.  Manufacturers'  Ids.  Co.)  1  Mete.  143. 
r  £ng.  Com.  Law  R.,  vol.  6.  "  Id.  35.  *  Id.  20.  «  Id.  3. 
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goods  as  the  shipper's  agent  should  require,  and  take  in  such  as  the 
agent  should  ship,  and  the  captain  was  there  to  he  paid  the  freight  of 
the  whole  voyage  in  wine,  at  the  rate  of  407.  per  pipe,  and  to  have 
stowage  for  his  wine  to  Jamaica  free  of  freight ;  the  ship  proceeded  to 
Madeira,  and  there  discharged  the  whole  of  the  London  cargo,  except 
thirty-three  casks  of  coals  which  the  captain  kept  on  board  to  stiffen  the 
ship,  and  she  took  on  board  part  of  the  cargo  for  Jamaica,  but  not  the 
wine  which  was  to  be  given  for  the  freight ;  a  gale  of  wind,  however, 
arising,  the  captain  was  obliged  to  cut  his  cable,  and  run  out  to  sea, 
r*l^ii^^^  there  he  was  captured:  it  was  holden,  that  the  ^assured 
^  -*  was  entitled  to  recover  as  for  a  total  loss.  Atto  v.  Lmdo,  1  N. 
B.  286. 

The  inception  of  risk  upon  goods  is,  by  the  express  words  of  the 
policy,  from  the  loading  thereof  on  board  the  ship.  And  where  the 
policy  is  upon  goods  on  board  a  certain  ship  '^  at  and  from"  A.,  ^^  begin- 
ning  the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  on  board  the  said  ship  at  A.  aforesaid,"  the  policy  will 
cover  only  such  goods  as  were  loaded  on  board  at  A.  and  not  those 
which  were  loaded  on  board  that  ship  before  she  arrived  at  A.,  Home* 
yer  v.  Lushington,  15  East,  46,  or  after  she  quitted  it.  Robertson  v. 
French,  4  East,  180 ;  Grant  v.  Paxton,  1  Taunt.  463.^  And  even 
where  the  words  ^'  at  A.  aforesaid,"  at  the  conclusion  of  the  above  stipu- 
lation, are  omitted,  that  is  to  say,  where  it  is  not  expressly  indicated 
where  the  goods  are  to  be  loaded,  but  is  merely  to  be  implied  from  the 
insurance  being  on  a  ship  ^'at  and  from"  A.,  the  policy  would  be  holden 
to  cover  such  goods  only  as  are  laden  at  A.,  Spitta  v.  Woodman,  2  Taunt. 
416,  and  not  goods  laden  on  board  of  the  ship  before  she  arrived  at  A., 
Id.,  Hellish  v.  AUnutt,  2  M.  &  S.  106 ;  Langhorn  v.  Hardy,  4  Taunt. 
628 ;  Rickman  v.  Carstairs,^  2  Nev.  &  M.  662,  6  B.  &  Ad.  651,  or  after 
she  parted  from  it,  unless  the  contrary  is  to  be  implied  from  any  custom 
of  the  trade  in  which  the  ship  is  engaged  at  the  time.  Moxon  v.  Atkins, 
8  Camp.  800 ;  Kingston  v.  Knobbs,  1  Camp.  508,  n.,  or  from  some  sti- 
pulations in  the  policy,  Bell  v.  Hodgson,  16  East,  240 ;  Gladstone  ▼. 
Clay,  1  M.  &  S.  418,  or  from  other  circumstances.  Nonnen  v.  Kettle- 
well,  16  East,  176. 

The  termination  of  the  risk  on  the  ship,  is  by  the  express  terms  of 
this  policy,  as  soon  as  she  has  arrived  at  her  place  of  destination,  men- 
tioned in  the  policy,  and  has  been  moored  there  at  anchor  twenty-four 
hours  in  good  safety.  Vide  ante,  p.  148.  In  the  case  of  an  outward 
voyage,  if  it  be  described  in  the  policy  as  to  a  country  generally  in 
which  there  are  two  or  more  ports,  as  for  instance,  the  island  of  Jamaica, 

*  The  tenns  "  at  and  from"  a  certain  port,  mean  from  the  time  when  the  goods 
are  laden  on  board  a  vesBel.    Patrick  y.  Ludlow,  3  Johns.  Cas.  10. 
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the  risk  ceases  at  the  first  port  in  the  island  at  which  she  arrives,  and 
anchors,  and  remains  twenty-four  hours  in  safety  at  anchor,  Barras  v. 
London  Ass.  Co.,  Park,  64 ;  Leigh  v.  Mather,  Id.,  and  it  does  not  con- 
tinue until  she  comes  to  her  last  port  of  delivery.  Camden  v.  Cowley, 
1 W.  Bl.  417.  Even  where  a  ship  was  insured  from  London  to  any  port 
or  ports  in  the  river  Plata,  until  her  arrival  at  her  last  port  of  discharge 
in  that  river ;  and  the  master  intended  to  have  discharged  his  cargo  at 
Buenos  Ayres,  but  upon  his  arrival  on  the  coast,  finding  that  place  to 
be  in  the  hands  of  the  enemy,  he  sailed  for  Monte  Video,  intending  to 
discharge  his  cargo  there,  if  the  market  were  favourable,  and  he  did 
accordingly  discharge  a  part  of  it  there,  still,  however,  not  abandoning 
his  intention  of  going  to  Buenos  Ayres  if  practicable ;  but  whilst  he 
was  discharging  the  cargo  at  Monte  Video,  a  damage  occurred  to  the 
ship  by  the  perils  of  the  sea ;  the  court  held  that  as  Buenos  Ayres,  the 
only  other  port  in  the  river  Plata  to  which  he  intended  *to  go,  -^^  .^^ 
was,  on  his  arrival  and  up  to  the  time  of  the  loss,  in  the  hands  o{^  -* 
*  the  enemy,  so  that  he  could  not  legally  go  there,  Monte  Video  must  be 
taken  to  be  the  ship's  last  port  of  discharge,  and  upon  her  arrival  there, 
the  policy  was  at  an  end.  Brown  v.  Vigne,  12  East,  283.  So,  upon  an 
insurance  to  Barbadoes,  and  all  or  any  of  the  West  India  colonies,  to 
continue  until  the  ship  should  be  arrived  at  her  final  port  of  discharge, 
it  was  holden,  that  the  risk  terminated  on  thef  discharge  of  the  outward 
cargo  at  any  of  the  colonies;  and  it  appearing,  in  this  particular  case, 
that  the  cargo  had  been  landed  at  Barbadoes,  with  the  exception  of 
coals  and  bricks  brought  from  England  as  ballast,  but  used  in  the  West 
Indies  also  as  merchandise,  and  that  the  vessel  was  lost  at  Barbadoes, 
whilst  about  to  proceed  with  goods  she  had  loaded  there,  and  with  the 
bricks  and  coals  which  she  had  not  unloaded,  to  another  colony :  the 
court  held  it  to  be  a  question  for  the  jury,  whether,  notwithstanding  the 
bricks  and  coals  remaining  on  board,  the  outward  cargo  had  not  been 
substantially  discharged  before  the  loss  occurred.  Moore  v.  Taylor,^  1 
Ad.  &  El.  25.^  In  homeward  voyages  the  policy  generally  mentions 
the  port  to  which  the  ship  is  to  arrive ;  but  if  instead  of  doing  so,  it 
were  to  name  the  country  in  Europe  generally,  as  England,  France,  &c., 
the  risk  would  cease  at  the  first  port  of  the  country  in  which  the  ship 
should  be  moored  at  anchor  in  safety  twenty-four  hours.  As  to  the  ship 
being  moored  at  anchor  twenty-four  hours  in  safety: — ^it  has  been 
decided  that  where  a  ship  arrived  at  the  wharf  where  she  intended  to 
unload,  and  was  laid  on  the  outside  tier,  there  being  no  room  on  the 
inside,  and  she  there  anchored  and  made  the  usual  preparations,  accord- 
ing to  her  situation,  to  unload ;  but  after  being  there  more  than  twenty- 
four  hours,  she  was  forced  adrift  by  the  ice  and  lost :  the  court  held 

'  Upton  V.  Salem  Commercial  Ins.  Co.,  8  Mete.  605. 
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that  she  was  completely  moored,  and  in  safety,  previously  to  the  acci- 
dent, and  that  the  insurers  therefore  were  not  liable.     Angerstein  v. 
Bell,  Park,  55.     So,  where  a  privateer  was  insured  for  a  cruise  of  four 
months,  but  the  crew  having  mutinied  during  the  cruise,  carried  the  ship 
into  port,  where  she  remained  in  safety  until  after  the  four  months  had 
expired ;  the  court  held  that,  as  the  ship  was  the  thing  insured,  and  as 
she  was  in  safety  at  the  end  of  the  four  months,  the  underwriters  were 
no  longer  liable.     Fitzgerald  v.  Pole,  in  error,  4  Bro.  P.  C.  439.     So, 
where  the  ship,  after  being  moored  at  anchor  more  than  twenty-four 
hours,  was  seized  by  the  officers  of  the  customs  for  the  barratry  of  the 
master  committed  during  the  voyage,  by  smuggling  casks  of  brandy  on 
shore  on  his  own  account :  the  court  held,  that  as  the  ship  had  been 
moored  at  anchor  in  safety  more  than  twenty-four  hours,  before  the 
seizure,  the  risk  had  ceased,  and  the  underwriters  were  not  liable.  Lock- 
yer  v.  Offley,  1  T.  R.  252.   But  where  a  ship  insured  from  Sierra  Leone 
to  London,  arrived  in  the  Thames  on  the  18th  of  February,  and  the 
captain,  having  orders  to  take  her  into  the  king's  dock  at  Deptford, 
-^^       moored  her  near  the  dock  gates ;  on  the  following  *morning  he 
^        J  was  informed  at  the  dock  that  there  was  no  order  for  the  ship's 
admission,  and  that  even  if  there  were,  she  could  not  be  admitted,  on 
account  of  the  quantity  of  ice  in  the  river ;  on  the  21st  the  order  for 
her  admission  was  sent  by  the  navy  board,  but  on  account  of  the  ice  she 
could  not  be  admitted  to  the  dock  until  the  27th,  and  then  in  warping  her 
towards  the  dock  a  rope  broke,  and  she  grounded  and  was  totally  lost ; 
the  jury  having  found  that  the  ship  remained  at  her  mooring  in  the 
river,  from  the  18th  to  the  27th,  on  account  of  the  ice,  and  not  for  want 
of  an  order  to  enter  the  dock,  the  court,  upon  this  finding,  held  that  as 
the  place  where  the  ship  moored  was  not  that  of  her  ultimate  destina- 
tion, and  that  she  remained  there  merely  on  account  of  the  ice,  she 
could  not  be  considered  as  moored  in  safety,  within  the  meaning  of  the 
policy.     Samuel  v.  Royal  Exchange  Ass.  Co.,"  8  B.  &  C.  119.     Also 
where,  immediately  upon  the  arrival  of  a  ship  at  Riga,  her  papers  were 
taken,  and  her  hatches  sealed  down  by  the  officers  of  government,  and 
so  kept  until  her  papers  were  sent  to  St.  Petersburgh,  to  be  examined ; 
and  on  examination,  immediate  orders  were  issued  for  the  seizure  of  the 
ship  and  cargo,  which  were  afterwards  condemned  for  her  carrying 
simulated  papers :  the  court  held,  that  this  was  not  a  mooring  in  safety, 
within  the  meaning  of  the  policy.     Horneyer  v.  Lushington,  15  East, 
46.     So,  where  the  ship  on  her  arrival  was  laid  under  embargo,  and  de- 
tained as  prize,  and  her  captain  and  crew  treated  as  prisoners  of  war,  it 
was  holden,  that  she  could  not  be  said  to  be  moored  twenty-four  hours 
in  safety,  within  the  meaning  of  the  policy.    Minett  v.  Anderson, 
Peake,  211.     So,  where  a  ship,  within  the  twenty-four  hours  after  she 
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was  moored,  was  ordered  back  to  perform  quarantine,  but  did  not  in  fact 
go  back  until  after  that  time,  and  before  her  return  to  the  place  where 
she  was  moored  she  sustained  a  loss :  the  underwriter  was  holden  liable 
for  it ;  for  although  the  ship  was  at  her  moorings  more  than  twenty-four 
hours,  she  could  not  be  said  to  be  there  in  good  safety,  that  meaning  an 
opportunity  of  loading  and  unloading,  which  this  ship,  being  ordered 
back,  had  not.    Waples  v.  Eames,  2  Str.  1248. 

The  risk  on  freight  terminates  as  soon  as  the  freight  is  earned ;  and 
therefore  as  soon  as  the  ship-owner  has  in  law  a  good  cause  of  action 
against  the  freighter  for  the  amount  of  the  freight,  the  risk  is  at  an  end, 
and  the  underwriter  ceases  to  be  liable.  Where  there  was  a  valued 
policy  on  freight  at  and  from  Riga,  and  any  ports  in  the  Baltic,  to  any 
ports  in  the  United  Kingdom,  and  the  ship  was  chartered  to  sail  with  a 
cargo  from  London  to  some  port  in  the  Baltic  not  beyond  Riga,  and 
from  thence  to  Riga,  there  to  take  in  a  homeward  cargo ;  she  sailed 
from  London  to  Riga,  was  detained  there  five  weeks  and  prevented  from 
loading  by  the  government,  and  the  freighter  in  fact  never  loaded  her ; 
a  few  days  after  the  detention  ceased  the  frost  set  in,  and  she  was  de- 
tained until  the  following  spring,  when  she  obtained  a  freight  from  other 
persons,  and  returned  with  it  to  London,  but  the  costs  of  *the  ^^^ .  .-. 
detention  exceeded  this  freight :  the  court  held,  that  although  ^  ^ 
the  policy  had  attached  at  the  time  of  the  detention,  yet  as  freight  was 
actually  earned  afterwards  in  the  voyage  insured,  the  underwriters  were 
not  liable.  Everth  v.  Smith,  2  M.  &  S.  278.  But  it  has  been  holden 
that  an  insurance  on  a  ship  engaged  in  a  fishing  advefiture  in  the  South 
Sea,  is  not  determined  by  the  arrival  of  a  part  of  the  cargo  in  another 
ship.     Phillips  v.  Champion,}^  6  Taunt.  8. 

The  risk  on  the  goods,  by  the  terms  of  the  policy  is  not  determined 
until  the  same  are  discharged  at  the  port  of  delivery,  and  there  safely 
landed.  The  risk  does  not  commence,  until  the  goods  are  put  on  board, 
and  does  not  terminate  until  they  are  safely  landed ;  so  that  if  they  are 
to  be  put  on  board,  or  taken  from  on  board,  by  means  of  boats  or 
lighters,  this  is  generally  done  at  the  risk  of  the  owner  in  the  one  case,  and 
of  the  underwriters  in  the  other.  But  where  the  goods  are  thus  landed 
by  boats  or  lighters,  a  distinction  is  taken  between  the  landing  by  the 
boats  or  lighters  belonging  to  the  ship,  or  public  boats  or  lighters,  and 
boats  or  lighters  belonging  to  the  owner ;  if  a  loss  happen  whilst  the 
goods  are  in  the  boats  and  lighters,  and  before  they  are  safely  landed, 
then,  in  the  latter  case,  the  underwriters  are  not  liable,  in  the  two  former 
they  are.  Sparrow  v.  Caruthers,  2  Str.  1236.  Rucker  v.  London  Ass. 
Co.,  3  Esp.  290,  2  B.  &  P.  432,  n.,  unless  the  policy  contain  some  stipu- 
lation to  the  contrary.  Where  ships  cannot  come  close  to  the  quay  to 
unload,  and  therefore  the  cargo  necessarily  must  be  landed  by  boats  or 
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lighters,  the  underwriters  are  supposed  to  know  this,  and  to  have  in- 
cluded it  in  the  risk  they  insured  against ;  and  if  the  owner  of  the  goods 
or  his  agent  employ  a  public  lighter  for  the  purpose,  it  is  only  a  mode 
of  landing  the  goods ;  and  therefore  putting  the  goods  from  the  ship 
into  the  lighter,  does  not  satisfy  the  words  '^safely  landed"  in  the  policy. 
Hurry  et  al.  v.  Royal  Exchange  Ass.  Co.,  2  B.  &  P.  480.  But  deliver- 
ing the  goods  into  the  owner's  own  lighter,  is  a  delivery  to  the  owner ; 
and  after  he  has  thus  taken  possession  of  them,  the  insurance  is  at  an 
end.  Sparrow  v.  Garutbers,  supra.  And  even  where  the  goods  were 
put  on  board  a  lighter,  hired  in  the  usual  way,  and  brought  to  the 
owner's  wharf  in  the  evening,  but  not  landed  on  account  of  the  weather 
being  rough,  and  the  owner  then  undertook  to  see  to  the  landing  him* 
self;  the  lighter,  however,  during  the  night  time,  was  by  unavoidable 
accident  sunk,  and  the  goods  lost :  the  court  held  that  the  underwriters 
were  discharged.  Strong  v.  Natally,  1  N.  R.  16.  So,  where  goods 
were  landed  at  the  port  of  destination  by  the  officers  of  the  government 
there,  and  put  into  government  warehouses,  which  was  the  usual  way  of 
landing  goods  at  that  port :  the  court  held  that  the  underwriters  were 
thereby  discharged,  although  the  goods  were  afterwards  confiscated  by 
the  government,  and  were  never  actually  in  the  possession  of  the  con- 
signees. Brown  v.  Oarstairs,  3  Gamp.  161.  Where  goods  on  board  a 
-  ^  -  ship  bound  "^for  the  coast  of  Labrador  were  insured  in  the  usual 
'"  ■'  way,  and  on  the  ship's  arrival  oflf  the  coast,  the  crew  were  em- 
ployed principally  in  fishing,  taking  out  none  of  the  outward  cargo  (con- 
sisting chiefly  of  salt  and  provisions)  except  occasionally  at  leisure  hours, 
as  they  were  wanted ;  when  they  had  been  thus  engaged  about  a  month, 
an  American  privateer  entered  the  harbour,  and  captured  the  ship  and 
goods ;  in  an  action  on  the  policy,  it  was  objected  by  the  underwriters 
that  there  was  unnecessary  delay  in  unloading  the  cargo ;  but  it  being 
proved  that  the  captain  and  crew  had  acted  strictly  according  to  the 
custom  of  the  trade  on  that  coast,  the  court  held  that  the  plaintiff  was 
entitled  to  recover.  Noble  et  al.  v.  Kennoway,  Doug.  492.  We  have 
been  hitherto  considering  the  effect  of  the  usual  clause,  that  the  risk 
shall  continue  until  the  goods  are  safely  landed.  But  where  there  was 
no  such  clause,  but  the  policy  was  on  goods  and  freight  from  Liverpool 
to  Monte  Video  and  Buenos  Ayres  if  open,  or  the  ship's  final  port  of 
discharge  in  the  river  Plata,  with  liberty  to  wait  two  months  at  Monte 
Video  if  needful ;  and  the  ship  arrived  at  Monte  Video,  and  finding  the 
river  blockaded  by  an  enemy's  fleet,  so  that  she  could  not  pass  on  to 
Buenos  Ayres,  she  discharged  part  of  her  cargo  at  Monto  Video,  and 
watched  her  opportunity  of  getting  on  to  Buenos  Ayres,  it  being 
rumoured  that  peace  was  about  to  take  place  between  the  beUigerent 
parties;  she  had  to  stay  at  Monte  Video,  however,  more  than  two 
months,  before  the  peace  was  concluded,  and  she  then  sailed  to  Buenos 
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Ayres  with  the  remainder  of  the  cargo,  and  some  fresh  goods  which  she 
had  loaded,  but  in  entering  the  port  she  was  lost :  the  court  held  the 
underwriters  not  liable,  as  the  policy  was  at  an  end  as  soon  as  the  ship 
had  waited  two  months  at  Monte  Video.  Doyle  y.  Powell,*  4  B.  &  Ad. 
267. 

In  the  intermediate  time  between  the  inception  of  the  risk  and  its  ter- 
mination, the  underwriters  are  liable  for  all  loss  happening  to  the  ship 
or  goods  from  any  of  the  perils  insured  against  by  the  policy.  Where 
a  ship,  bound  to  China  and  back,  was  insured  out  and  home,  and  when 
she  arrived  at  the  river  Canton,  where  she  was  to  stay  some  time  to 
clean  and  refit,  the  captain  had  her  masts,  sails,  rigging,  tackle,  and 
furniture  taken  out  of  her  and  put  into  a  storehouse  on  shore,  there  to 
be  repaired  and  be  preserved  until  the  ship  should  be  keeled,  cleaned, 
and  refitted,  these,  in  some  time  afterwards,  and  whilst  the  ship  was  un- 
dergoing repair,  were  all  consumed  by  a  fire,  originating  in  an  adjoining 
storehouse :  it  being  proved  that  it  was  the  common  usage  in  the  Chi- 
nese trade  for  captains  thus  to  take  their  masts,  rigging,  &c.,  out  and 
place  them  in  a  storehouse  on  shore  whilst  the  ships  are  cleaning,  refit- 
ting, &c.,  the  court  held  the  insurers  liable  for  the  ship's  loss  by  this 
fire.  Pelly  v.  Royal  Exchange  Ass.  Co.,  1  Burr.  841.  So  if  goods  be 
insured  on  board  one  ship  to  a  certain  port,  and  from  thence  on  board 
another  ship,  the  first  that  can  be  procured,  to  another  port,  the  insu- 
rance extends  through  all  the  "^intermediate  steps  of  removing  ^  _. 
the  goods  from  one  ship  to  another  according  to  usage ;  for  the  ^  ^ 
means  must  be  considered  as  insured  as  well  as  the  end.  Tiernay  v. 
Etherington,  1  Burr.  348,  cit. 

At  and  after  the  rate  of  Three  Q^uineas  per  Oent.y  with  a  return  of 
One  Q-uinea  per  Cent^  if  ^c.J  It  very  frequently  happens  that  the 
policy  is  made  upon  condition  to  return  a  certain  portion  of  the  premium 
if  a  certain  contingency  happen — as,  if  the  ship  arrive  safely  at  the 
place  of  her  destination  ;  if  she  sail  with  convoy  ;  if  the  voyage  termi- 
nate at  such  a  place,  or  at  such  a  time,  &c.,  &c. :  in  all  these  cases,  if  the 
contingency  happen,  the  insured  will  be  entitled  to  a  return  of  the  pro- 
portion of  the  premium  stipulated  for ;  and  if  the  underwriter  refuse  to 
repay  it,  the  assured  may  maintain  an  action  against  him  for  the  amount, 
in  which  action  the  policy  will  be  conclusive  evidence  of  the  defendant's 
receipt  of  the  premium.  Dalzell  v.  Mair,  1  Camp.  532.  Where  it  was 
stipulated  that  there  should  be  a  return  of  the  premium,  if  the  ship  sailed 
with  convoy  and  arrived,  it  was  holden  that  the  assured  was  entitled  to  a 
return  of  premium,  the  ship  having  sailed  with  convoy  and  arrived,  al- 
though she  had  been  captured  and  recaptured,  and  had  paid  salvage  to  the 
recaptors ;  Aguilar  v.  Bodgers,  7  T.  R.  421 ;  the  meaning  of  the  words  ^^  sail 
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with  convoy  and  arrive  "  being,  not  that  the  ship  shall  arrive  with  convoy, 
but  that  she  shall  sail  with  convoy,  and  that  she  herself  shall  arrive  at 
the  port  of  her  destination.  Simond  et  al.  v.  Boydell,  1  Dong.  255. 
And  where  a  ship  was  insured  at  and  from  Oporto  to  Lyme,  with  liberty 
to  touch  at  any  port  on  the  coast  of  Portugal,  particularly  Lisbon,  to 
join  convoy,  at  twelve  guineas  per  cent.,  to  return  6L  if  she  sailed  with 
convoy  from  the  coast  of  Portugal  and  arrived ;  the  ship  sailed  from 
Oporto  with  a  sloop  and  a  cutter  appointed  to  protect  the  trade  from 
that  place  to  Lisbon,  from  whence  she  was  to  proceed  with  the  Lisbon 
trade  to  England  with  a  larger  convoy ;  but  in  the  way  from  Oporto  to 
Lisbon,  the  fleet  were  dispersed  by  a  storm,  and  this  ship,  judging  it 
best,  ran  for  England,  and  arrived  :  it  was  holden  that  the  insured  were 
entitled  to  a  return  of  premium.  Audley  v.  Duff,  2  B.  &;  P.  111.  But 
where  a  ship  was  insured  at  and  from  Lisbon  to  Cadiz,  and  at  and  from 
thence  to  Flashing,  at  a  premium  of  20L  per  cent.,  to  return  82.  per 
cent,  if  the  ship  sailed  with  convoy  from  Cadiz  for  England,  and  22.  per 
cent,  more  for  convoy  from  England  to  Flushing,  at  102.  per  cent,  if 
with  convoy  for  the  voyage  and  arrived ;  the  ship  arrived  in  England 
with  convoy  from  Cadiz,  but  in  going  hence  to  Flushing,  she  was  cap- 
tured :  it  was  holden  that  the  owners  were  not  entitled,  under  this  policy, 
for  a  return  of  the  8Z.  per  cent,  premium,  on  the  ground  of  the  ship 
having  sailed  from  Cadiz  with  convoy,  for  the  word  ^^  arrived  "  meant  an 
arrival  at  the  port  of  her  ultimate  destination,  namely,  Flushing,  and 
she  never  arrived  there.    Eellner  v.  Le  Mesurier,  4  East,  396.    But  if 

r*i  i^7^  *'^®  ®^^P  ®*^^  ^^^^  convoy  and  ^arrive,  so  as  to  be  entitled  to  the 
^  -I  stipulated  return  of  premiums,  and  afterwards  before  she  is 
moored  twenty-four  hours  in  safety  she  be  lost,  the  assured  will  be  enti- 
tled to  the  return  of  premium  as  well  as  the  total  loss,  Horncastle  y. 
Haworth,  2  Marsh.  Ins.  681,  unless  the  total  loss  include  the  entire 
premium  paid,  over  and  above  the  value  of  the  ship  or  goods  insured. 
Langhorne  v.  Allnutt,  4  Taunt.  511;  see  also  Dalgleish  v.  Brooke,  15 
East,  295. 

There  are  some  cases,  in  which  the  insured  is  entitled  to  the  whole  of 
the  premiums  paid  by  him,  without  any  stipulation  to  that  effect  in  the 
policy.  These  have  in  strictness  no  relation  to  this  part  of  our  subject, 
but  we  may  as  well,  for  convenience  sake,  discuss  the  subject  here.  If 
the  risk  have  never  been  run,  in  law  or  in  fact,  the  assured  is  entitled  to 
recover  back  the  premium,  in  an  action  for  money  had  and  received,  as 
in  ordinary  cases  upon  a  failure  of  consideration.  Vide  ante,  vol.  i.  p. 
184.  As  for  instance,  if  a  man,  imagining  that  he  will  have  goods  on 
board  a  ship  from  a  certain  port,  effect  a  policy  on  them,  and  it  turn 
out  afterwards  that  he  had  no  goods  on  board,  he  will  be  entitled  to  a 
return  of  the  premium.  Martin  v.  Sitwell,  1  Show.  156.  So,  if  a  man, 
imagining  that  he  has  10002.  worth  of  goods  on  board  a  certain  ship 
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insure  to  that  amoant,  and  it  turn  out  that  he  has  to  the  value  of  5007. 
only,  he  shall  have  a  return  of  premium  as  to  the  goods  not  shipped. 
See  Fisk  v.  Masterman  et  al.,  8  Mees.  &  W.  165.(*)    But  if  a  inan  in- 
sure goods  in  which  he  imagines  he  has  an  interest, — ^as  if  the  captors 
of  a  ship  insure  it,  and  it  be  adjudged  afterwards  to  be  no  prize,  and  res- 
titution be  awarded,  Boehm  v.  Bell,  8  T.  B.  154,  or  if  a  man  as  part 
owner  of  a  ship  insure  his  interest,  and  it  turn  out  that  there  was  a  de- 
fect in  his  title,  M'Cullock  v.  Boyal  Exchange  Ass.  Co.,  3  Camp.  406, 
— the  assured  are  not  entitled  to  a  return  of  the  premium.     And  not 
only  where  the  assured  has  no  goods  on  board,  but  in  all  other  cases 
where  the  risk  has  not  been  run,  whether  it  be  owing  to  the  fault,  or 
the  pleasure,  or  the  will  of  the  insured,  or  to  any  other  cause,  the  insured 
are  entitled  to  a  return  of  the  premium.     Cowp.  668,  per  Ld.  Mansfield, 
C.  J. ;  Benson  y.  Lee,  2  B.  &  P.  380.    But  if  the  risk  has  once  com- 
menced, there  shall  be  no  return  of  premium  afterwards.  Id.,'  that  is, 
if  it  be  one  continued  risk  and  indivisible  f  Berman  v.  Woodbridge,  2 
Doug.  781 ;  even  upon  a  policy  on  a  ship  for  twelve  months,  if  the  ship 
be  lost  in  two  months  afterwards  by  a  peril  not  insured  against,  the  as- 
sured is  not  entitled  to  be  repaid  any  proportion  of  the  premium.   Tyrie 
V.  Fletcher,  Cowp.  666 ;  Loraine  v.  Thomlinson,  2  Doug.  585.    But  if 
the  risk  be  divisible  into  two  or  more,  as  if  a  ship  be  insured  at  or  from 
London  to  a  foreign  port,  warranted  to  sail  with  convoy  from  Ports- 
mouth, and  she  sail  for  Portsmouth,  but  when  she  arrives  she  finds  that 
the  convoy  has  departed,  Stephenson  v.  Snow,  3  Burr.  1237,  1  W.  Bl. 
318,  or  if  in  such  a  case  she  were  to  sail  from  Portsmouth  without 
*convoy,  and  be  lost  or  taken,  so  that  the  underwriters  would  not 
be  liable,  see  Rothwell  v.  Cooke,  1  B.  &  B.  172, — ^the  underwri-  ^        J 
ter  would  be  entitled  only  to  a  proportionate  part  of  the  premium,  as 
from  London  to  Portsmouth,  and  the  assured  would  be  entitled  to  have 
the  remainder  of  the  premium  returned.    But  where  a  ship  was  insured 
at  and  from  Honfleur  to  the  coast  of  Angola,  during  her  stay  there,  at 
and  from  thence  to  her  port  or  ports  of  discharge  in  St.  Domingo,  and 
at  and  from  St.  Domingo  back  to  Honfleur;  and  on  her  way  to  St.  Do- 
mingo, she  was  guilty  of  a  deviation ;  as  the  underwriters  were  not  liable 
after  that,  it  was  contended  that  the  assured  was  entitled  to  a  return  of 
a  proportionate  part  of  the  premium  for  that  part  of  the  voyage  from 
St.  Domingo  to  Honfleur;  but  the  court  held  that  he  was  not,  and  that 
the  whole  voyage  was  one  entire  risk,  and  not  divisible.     Bermon  v. 
Woodbridge,  2  Doug.  781.     If  the  voyage  be  illegal,  so  that  the  assured 
could  have  no  remedy  upon  the  policy, — as  where  an  assurance  was  ef- 
fected, to  cover  a  trading  with  an  enemy,  Yandyck  v.  Hewitt,  1  East, 

'  Hendricks  v.  Commercial  Ins.  Co.,  8  Johns.  1 ;  Cleveland  v.  Fettyplaoe,  3  Mass. 
392 ;  Taylor  v.  Lowell,  3  Mass.  331 ;  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  56;  Ho* 
mer  y.  Dorr,  10  Mass.  26. 

'  Donath  v.  Ins.  Co.  N.  America,  4  Dall.  471. 
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96 ;  Nesbitt  v.  Whitmore,  1  East,  97,  n. ;  Palyart  v.  Leckie,  6  M.  &  S. 
290,  or  on  a  foreign  ship  on  a  voyage  from  Calcutta  to  Copenhagen, 
Morck  v.  Abel,  S  B.  &  P.  35,  or  on  colonial  produce  from  the  British 
West  Indies  to  Gibraltar,  Lubbock  v.  Potts,  7  East,  449,  or  the  like, — 
the  assured  is  not  entitled  to  a  return  of  the  premium.     But  where  the 
voyage  was  illegal,  because  the  license  was  not  obtained  for  it  until  after 
the  ship  had  sailed,  it  was  holden  that  the  assured  might  recover  back 
the  premium.     Hentig  v.  Staniforth,  5  M.  &  S.  122.     So  where  an  in- 
surance was  effected  by  an  agent  in  this  country  for  a  Russian  subject 
abroad,  after  hostilities  had  commenced  between  this  country  and  Rus- 
sia, but  before  this  was  known  to  the  agent,  it  was  holden  that  the  agent 
might  recover  back  the  premium  paid  by  him.     Oom  v.  Bruce,  12  East, 
225.     If  the  voyage  be  illegal,  as  being  a  wagering  policy,  contrary  to 
Stat.  19  Geo.  2,  c.  89,  Lowry  et  al.  v.  Bourdieu,  Doug.  468,  or  as  being 
a  reassurance  contrary  to  the  same  statute,  sect.  4,  Andree  v.  Fletcher, 
— ^altbough  the  underwriter  be  not  liable  on  the  policy,  the  assured  is 
not  entitled  to  a  return  of  premium.     So  if  the  policy  be  void  for  fraud 
on  the  part  of  the  assured,  Tyler  v.  Home,  Park,  329,  or  his  agent, 
Chapman  et  al.  v.  Eraser,  Id.,  he  is  not  entitled  to  a  return  of  the  pre- 
mium.'    But  if  a  policy  be  avoided  for  a  misrepresentation,  without 
fraud,  the  assured  is  entitled  to  a  return  of  the  premium.     Feise  v.  Park- 
inson, 4  Taunt.  640.     Where  a  policy  contained  a  warranty  that  the 
ship  was  in  port  on  a  certain  day,  and  in  an  action  on  the  policy  this 
was  holden  to  mean  the  port  from  whence  she  commenced  her  voyage, 
whereas  she  was  not  in  that  port,  but  safe  in  another,  on  the  day  in 
question,  and  the  plaintiff  accordingly  failed  in  his  count  on  the  policy, 
— ^it  was  holden  that  he  had  a  right  to  recover  the  amount  of  the  pre- 
mium paid  by  him,  on  the  count  for  money  had  and  received.     Col- 
r*1591  ^^  ^'  Hunter,'  Moody  &  M.  81,  3  Car.  &  P.  7.*"    *Where  a  ship 
was  insured  at  and  from  Jamaica  to  London,  warranted  to  sail 
with  convoy,  and  she  sailed  without  it,  the  jury  found  a  usage  in  this 
case  to  return  the  premium,  except  half  per  cent.,  and  there  was  a  ver- 
dict accordingly,   which   the  court  afterwards  confirmed.      Long  v. 
Allen,  Park,  589.     The  jury  also  found  the  same  usage,  in  cases  of  in- 
surance upon  such  a  voyage,  where  the  ship  is  warranted  to  sail  on  or 
before  a  certaih  day,  and  she  sails  after  it.  Id. ;  but  see  Meyer  v.  Greg- 
son,  Park,  588.     But  if  a  ship  sail,  when  she  is  not  seaworthy,  Annen 
V.  Woodman,  3  Taunt.  299,^  or  be  guilty  of  a  deviation  after  sailing, 

'  Schwartz  v.  U.  States  Ins.  Co.,  3  Wash.  C.  C.  170 ;  Hoyt  v.  Gihnan,  8  Mass.  336 ; 
Himely  t.  S.  C.  Ins.  Co.,  1  Rep.  Con.  Ct.  154. 

'  Contra.  Penniman  v.  Tacker,  11  Mass.  66;  Porter  v.  Bassey,  1  Mass.  435; 
Scriba  v.  Ins.  Co.  N.  America,  2  Wash.  C.  C.  107. 

The  point  decided  in  Atmen  v.  Woodman^  was  that  if  a  ship  seaworthy  to  lie  in  port 
sails  without  being  rendered  seaworthy  for  the  voyage,  upon  a  policy  "at^nd  from" 
there  can  be  no  return  of  premium. 

•  Eng.  Com.  Law  R.,  vol.  22.  *  Id.  14. 
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Bermon  v.  Woodbridge,  2  Dong.  781 ;  Moses  v.  Pratt,  4  Camp.  297, 
the  assured  is  not  entitled  to  a  return  of  premium. 

And  it  sAaU  be  lawful  for  the  said  ship^  ^c.y  in  this  voyage^  to  proceed 

and  sail  to  and  touch  and  stay  at  any  ports  and  places  whatsoever y 

wiihout  prejudice  to  the  insurance,"]  This  clause  is  introduced,  in  order 
that  the  ship's  touching  at  the  ports  or  places  here  mentioned  (the 
blank  being  filled  up),  shall  not  be  deemed  a  deviation.  Her  touching 
at  other  places  may  or  may  not  be  a  deviation,  according  to  circum- 
stances ;  but  her  touching  at  the  places  here  mentioned  or  described 
cannot  be  deemed  so.  Where  the  clause  is  general,  however,  without  the 
name  of  any  particular  place  being  stated,  it  means  ports  or  places  in 
the  course  of  the  voyage  merely,  unless  it  is  to  be  otherwise  interpreted 
by  the  usage  of  the  particular  trade  in  which  the  ship  is  engaged  at  the 
time.  For  instance,  in  the  East  India  trade,  a  general  clause  of  this 
nature  is  holden  to  extend  to  cover  the  intermediate  voyages  which  the 
Company's  ships  are  sometimes  ordered  to  take  by  the  council  at  the 
different  presidencies,  before  they  proceed  to  their  final  destination ; 
these  intermediate  voyages  being  sanctioned  by  the  usage  of  the  trade, 
which  is  well  known,  and  is  presumed  to  be  so  by  the  underwriters,  this 
usage  is  deemed  to  be  engrafted  on  the  policy.  Salvador  v.  Hopkins, 
3  Burr.  1707  ;  Gregory  v.  Christie,  3  Doug.  416,  Park,  83 ;  Farquhar- 
son  V.  Hunter,  Park,  84.  But  in  other  respects  this  clause,  if  general, 
must  be  deemed  to  have  reference  only  to  ports  and  places  in  the  course 
of  the  voyage.     Lavabre  v.  Wilson,  1  Doug.  284. 

Where  an  insurance  was  effected  upon  a  letter  of  marque,  on  a  voyage 
from  Liverpool  to  Antigua,  with  liberty  to  cruise  six  weeks,  this  was 
holden  to  mean  one  period  of  six  weeks  continuously,  and  not  several 
periods,  at  intervals,  amounting  altogether  to  six  weeks.  Syers  et  al. 
V.  Bridge,  Doug.  509. 

The  shipj  ^<7.,  goodsy  and  merchandises^  S^c.yfor  so  much  as  concerns 
the  assuredSy  by  agreement  between  the  assured  and  assurers  in  this 

policyy  are  and  shall  be  valued  at .]     Policies  of  insurance  are 

valued  or  open : — ^valued,  when  a  value  is  thus  put  upon  a  ship,  freight 
or  goods  in  the  policy ;  open,  when  the  value  is  not  thus  mentioned. 
The  effect  of  a  valued  policy  *is,  that  in  case  of  a  total  loss,  it  r>iti  ca-i 
is  not  necessary  for  the  plaintiff  to  prove  the  value  of  ship,  ^  -' 
freight,  or  goods,  respectively  insured ;  it  is  for  the  defendant  to  im- 
peach it,  and  to  show,  if  he  can,  that  the  value  was  so  trifling,  as  to 
make  the  policy,  in  law,  a  mere  wagering  policy  within  stat.  19  C.  2,  c. 
37.  And  in  an  action  on  such  a  policy,  if  the  defendant  allow  judgment 
to  go  by  default,  he  will  thereby  admit  the  plaintiff's  title  to  recover, 
and  the  amount  of  the  damages  being  fixed  by  the  policy,  the  jury,  upon 
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execution  of  a  writ  of  inquiry,  must  assess  the  damages  at  the  full 
amount  of  the  defendant's  subscription.  Thellerson  v.  Fletcher,  1  Doug. 
815.  But  in  open  policies,  on  the  other  hand,  the  plaintiff,  besides  his 
other  evidence,  must  prove  the  value  of  the  thing  insured,  as  well  upon 
a  writ  of  inquiry  as  at  the  trial. 

But  in  the  case  of  a  partial  loss,  whether  the  policy  be  valued  or  open, 
the  plaintiff  must  prove  his  loss,  and  the  extent  and  amount  of  it. 

Touching  the  adventurer  and  periU  which  we  the  assurers  are  content 
to  hear^  and  do  take  upon  us  in  this  voyage^  they  arcy — of  the  seas.'] 
The  clause,  part  of  which  is  here  given,  specifies  the  different  perils 
against  which  the  underwriters  agree  to  indemnify  the  assured ;  and 
first,  of  the  seas.  This  includes  all  loss  or  damage  by  tempest  or  ship- 
wreck, Pickering  v.  Barkley,  2  Ro.  Abr.  248,  pi.  10 ;  Jefferyes  v.  Le- 
gendra,  4  Mod.  60,  although  occasioned  by  the  mismanagement,  negli- 
gence, misconduct,  or  barratry  of  the  captain  or  seamen,^  Walker  v. 
Maitland,*^  5  B.  &  A.  171 ;  Bishop  v.  Pentland,*  1  B.  &  C.  214 ;  Hay- 
man  v.  Parish,  2  Camp.  149  ;  Dixon  v.  Saddler,  5  Mees.  &  W.  405  ;(*) 
affirmed  on  error,  8  Mees.  &  W.  895  ;(*)  and  where  a  vessel  was  wrecked, 
and  some  of  her  cargo  was  lost,  and  the  rest,  upon  being  brought  on 
shore,  was  destroyed  and  plundered  by  the  inhabitants  of  the  coast,  so 
that  no  portion  of  them  came  again  into  possession  of  the  assured:  this 
was  holden  to  be  a  loss  by  the  perils  of  the  sea,  as  well  of  the  cargo  as 
the  ship.  Bondrett  v.  Hentig,'  Holt,  149.  So,  if  loss  or  damage  arise 
from  a  leak  in  the  ship,  or  from  the  loss  of  her  mast,  cable  or  rigging, 
it  is  a  loss  by  the  perils  of  the  sea.  Park,  103.  Even  a  loss  by  piracy 
is  said  to  be  a  loss  by  the  perils  of  the  sea;  Pickering  v.  Barkley, 
Jefferyes  v.  Legendra,  supra ;  but  in  practice  it  is  never  laid  to  be  so, 
as  piracy  is  expressly  provided  against  by  the  policy.  So,  if  a  ship  be 
run  down  at  sea,  it  is  a  loss  by  the  perils  of  the  sea.  Smith  v.  Scott, 
4  Taunt.  126.  So,  a  loss  or  damage  caused  by  the  ship  stranding  (see 
post,  p.  170),  is  a  loss  by  the  perils  of  the  sea,  Barrow  v.  Bell,*"  4  B.  & 
C.  736 ;  Wells  v.  Hopwood,«  3  B.  &  Ad.  20  ;  Phillips  v.  Headlam,*'  2 
B.  &  Ad.  380,  although  occasioned  by  the  negligence  of  the  crew. 
Bishop  V.  Pentland|>  7  B.  &  C.  219.  So,  where  in  moving  a  ship  from 
one  part  of  a  harbour  to  another,  it  became  necessary  to  send  two  of  the 
r:iei gi-|  crow  ashore  to  make  fast  a  new  line,  *and  tp  cast  off  the  rope 
by  which  the  ship  was  made  fast ;  these  two  men,  on  going  on 
shore,  were  impressed  and  carried  off,  and  the  press-gang  not  allowing 

'  Waters  v.  Merchants'  Ins.  Co.,  11  Pet.  213;  Georgia  Ins.  and  Trast  Co.  v.  Daw- 
son, 2  Gill.  365;  American  Ins.  Co.  y.  Inslee,  7  Penn.  State  R.  223;  Williams  v. 
Suffolk  Ins.  Co.,  3  Sumner,  270. 
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them  to  cast  off  the  rope,  the  ship  in  consequence  thereof,  went  on  shore 
and  was  lost ;  this  was  holden  to  be  a  loss  bj  the  perils  of  the  sea. 
Hodgson  y.  Malcolm,  2  New  Bep.  336.  So,  where  a  transport,  in  the 
goYernment  service,  was  insured  for  twelve  months,  during  which  she 
was  ordered  into  a  dry  harbour,  and  on  the  tide  leaving  her,  she  received 
damage  in  taking  the  ground :  this  was  holden  to  be  a  loss  by  the  perils 
of  the  sea.  Fletcher  v.  Inglis,  2  B.  &;  A.  315 ;  but  see  Thompson  v. 
Whitmore,  3  Taunt.  227. 

But  where  a  ship  was  driven  by  a  gale  of  wind  near  to  the  coast  of 
France,  and  there  captured,  but  not  otherwise  injured  by  the  storm,  this 
was  holden  not  to  be  a  loss  by  the  perils  of  the  sea,  but  by  capture. 
Green  v.  Elmslie,  Peake,  212.  So,  where  a  ship  warranted  free  from 
American  condemnation,  was  driven  on  the  American  shore,  and  there 
seized  and  condemned,  it  was  holden  not  to  be  a  loss  by  the  perils  of  the 
sea^  and  that  the  underwriters  were  not  liable.  Lion  v.  Janson,  12 
East,  648.  So,  where  a  ship,  on  a  voyage  to  the  coast  of  Africa  was 
destroyed  by  worms  which  infest  the  rivers  on  that  coast,  it  was  holden 
not  to  be  a  loss  by  a  peril  of  the  sea.  Bohl  v.  Parr,  1  Esp.  445.  So, 
where  in  a  voyage  from  the  coast  of  Africa  to  Jamaica  with  slaves,  the 
captain  and  crew  missed  Jamaica,  and  were  thereby  detained  so  long  on 
the  voyage  that  their  water  ran  short,  and  they  were  obliged  to  throw 
some  of  the  slaves  overboard,  to  preserve  the  lives  of  the  remainder : 
the  court  held  that  this  was  not  a  loss  by  the  peril  of  the  sea.  Gregson 
y.  Gilbert,  3  Doug.  232.  And  in  another  case  of  an  insurance  upon 
slaves,  it  was  holden  that  their  death,  by  failure  of  sufficient  and  suitable 
provision,  occasioned  by  an  extraordinary  delay  in  the  voyage  by  bad 
weather,  was  not  a  loss  by  peril  of  the  sea,  but  by  natural  death  merely. 
Tatham  y.  Hodgson,  6  T.  B.  656. 

The  loss  must  be  the  direct  and  immediate,  and  not  merely  a  remote, 
consequence  of  the  peril  insured  against.  Jones  v.  Schmoll,  1  T.  B. 
130,  n.  And  therefore  where  an  insurance  was  effected  on  goods  on 
board  a  ship  from  London  to  Naples,  warranted  free  of  average,  unless 
general  or  the  ship  stranded,  and  the  ship  upon  approaching  Naples, 
learned  that  all  English  ships  were  excluded  from  the  ports  of  Naples 
and  Sicily,  and  all  vessels  in  the  convoy  bound  to  those  ports  were  or- 
dered by  the  master  of  the  convoy  to  proceed  to  Port  Mahon,  the  ship 
accordingly  proceeded  there,  and  finding  the  account  of  the  exclusion 
true,  the  cargo  was  surveyed,  and  sold  for  a  small  sum  of  money ;  and 
upon  this,  the  owners  abandoned  to  the  underwriters,  but  the  latter  re- 
fused to  accept  it :  the  court  held  that  the  owners  were  not  entitled  to 
recover :  the  loss  did  not  arise  immediately  from  any  of  the  perils  in- 
sured against,  and  the  owners  therefore  could  not  abandon.  Hadkinson 
V.  Bobinson,  3  B.  &  P.  388.  But  *where  a  policy  was  effected  r»-i^oT 
on  mules  and  other  animals,  warranted  free  from  mortality  or 
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jettison,  and  in  the  course  of  the  voyage  some  of  them  were  killed  in 
consequence  of  the  agitation  of  the  ship  in  a  storm,  and  others  died  be- 
fore the  termination  of  the  voyage  from  the  effects  of  the  injuries  they 
received :  the  court  held  that  this  was  a  loss  by  the  perils  of  the  sea,  and 
that  the  underwriters  were  liable:  Lawrence  v.  Aberdein,''  5  B.  &  A. 
107.  So,  where  horses  were  insured,  warranted  free  from  mortality, 
and  it  appeared  that  during  the  voyage,  in  consequence  of  a  storm,  the 
horses  broke  down  the  partitions  between  them,  and  bruised  each  other 
so  much  by  kicking  that  they  died :  the  court  held  this  to  be  a  loss  by 
the  perils  of  the  sea,  notwithstanding  the  warranty.  Gaby  v.  Lloyd,*  3 
B.  &  C.  793. 

If  the  ship  insured  be  missing,  that  is  to  say,  if  she  have  sailed  for 
her  place  of  destination,  but  have  not  arrived  there,  and  there  be  no 
recent  intelligence  of  her  which  can  account  for  her  absence,  after  the 
lapse  of  such  a  reasonable  time  from  the  time  of  her  expected  arrival, 
within  which  she  most  probably  would  have  arrived  if  she  were  in  ex- 
istence, a  jury  will  be  warranted  in  presuming  that  she  has  been  lost  by 
the  perils  of  the  sea,  and  in  finding  accordingly.  In  practice,  in  such 
a  case,  the  assured  brings  his  action  against  the  underwriters,  as  for  a 
loss  by  the  perils  of  the  sea,  describing  the  loss  in  his  declaration  to 
have  been  by  sinking  at  sea ;  and  upon  proving  that  upon  leaving  her 
port  of  outfit  she  was  bound  upon  the  voyage  insured,  Eoster  v.  Jones,"* 
By.  &;  M.  333  ;  Cohen  v.  Hinckley,  2  Camp.  51,  and  proving  by  some 
witness  from  her  port  of  destination,  that  she  never  arrived  there, 
Twemlow  v.  Oswin,  2  Camp.  85,  and  that  such  a  time  had  elapsed  after 
the  period  when  she  ought  to  have  arrived,  if  she  had  not  been  lost,  as 
will  enable  the  jury  reasonably  to  presume  her  loss, — ^this,  together  with 
the  other  ordinary  evidence  in  the  cause,  will  entitle  the  assured  to  a 
verdict.  There  is  no  fixed  rule,  however,  as  to  the  time  after  which  a 
mbsing  ship  shall  be  reputed  to  be  lost ;  it  is  in  all  cases  a  question  of 
presumption  for  the  jury,  to  be  governed  by  the  circumstances  of  the 
particular  case.  Houstman  v.  Thornton,'*  Holt,  242.  Where  a  ship  was 
insured,  warranted  free  from  all  captures  and  seizures,  and  in  an  action 
on  the  policy,  where  the  loss  was  laid  to  be  by  sinking  at  sea,  all  the 
evidence  given  of  the  loss  was  that  she  had  sailed  out  of  port  upon  her 
intended  voyage,  and  had  never  since  been  heard  of:  and  several 
witnesses  proved  that  in  such  a  case  the  presumption  was  that  she 
foundered  at  sea,  all  other  losses  being  generally  heard  of:  it  was  in- 
sisted, however,  for  the  defendant,  that  as  captures  and  seizures  were 
expected,  it  lay  upon  the  assured  to  prove  that  the  loss  happened  in  the 
particular  manner  declared  upon ;  but  Lee,  C.  J.  said  that  it  would  be 
unreasonable  to  expect  certain  evidence  of  such  a  loss,  where  all  who 
were  present  at  it  were  presumed  to  have  been  drowned ;  all  that  could 
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be  expected  was  the  best  proof  the  nature  of  the  case  *admitted  r-^^r*o-% 
of,  and  that  had  been  given ;  he  therefore  left  it  to  the  jury,  who  ^  J 
found  the  loss  as  stated  in  the  declaration.  Green  v.  Brown,  2  Str. 
1199.  Where  in  an  action  upon  an  insurance  on  goods,  it  was  proved 
that  the  ship  sailed  upon  the  voyage  with  the  goods  on  board,  and  never 
arrived  at  her  port  of  destination,  and  that  a  few  days  after  her  de- 
parture a  report  was  heard  at  the  place  from  which  she  sailed,  that  she 
had  foundered  at  sea,  but  that  the  crew  had  been  saved  ;  this  was  holden 
to  be  good  primd  fade  evidence  of  a  loss  by  the  perils  of  the  sea,  and 
that  the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or  to  show  that 
he  was  unable  to  procure  their  attendance.  Koster  v.  Read,*^  6  B.  &  C. 
19.  If  upon  a  demand  made  for  the  sum  insured  upon  a  missing  ship, 
or  the  goods  on  board  of  her,  the  underwriters  pay  it,  and  it  afterwards 
turn  out  that  the  ship  is  not  lost,  and  she  arrive  at  her  port  of  destina- 
tion in  safety,  it  seems  that  the  underwriters  are  not  obliged  to  give  up 
the  ship  or  goods  to  the  assured,  nor  the  assured  to  refund  the  sum  paid 
to  them,  the  case  being  deemed  one  of  abandonment,  made  by  the 
assured  and  accepted  by  the  underwriter,  and  is  treated  accordingly. 
Houston  V.  Thomton,^  Holt,  242 ;  and  see  Da  Costa  v.  Firth,  4  Burr. 
1966. 

Men  of  War  J — Unemies, — Letters  of  Mart  and  Countermart^ — Sur- 
prisahj — Takings  at  Sea."]  All  these  mean  nearly  the  same  thing, 
namely,  a  loss  by  a  capture  at  sea,  or  a  seizure  by  an  enemy  on  land, 
after  the  inception  and  before  the  termination  of  the  risk.  And  if  a 
ship,  during  a  storm,  be  blown  to  the  enemy's  coast,  and  there  captured, 
this  is  a  loss  by  capture,  and  not  by  the  perils  of  the  sea.  Green  v. 
Emslie,  Peake,  212.  It  is  immaterial  whether  the  seizure  be  right  or 
wrong,  or  whether  the  property  be  afterwards  condemned  or  not,  or 
whether  it  be  carried  into  an  enemy's  port  or  not ;  per  Lord  Mansfield, 
C.  J.,  in  Goss  V.  Withers,  2  Burr.  694 ;  even  where  the  capture  was 
made  by  collusion  between  the  captain  of  the  ship  insured  and  the  com- 
mander of  the  privateer  that  took  her,  this  was  holden  to  be  well  laid 
as  a  loss  by  capture,  although  the  plaintiff  might,  if  he  wished,  have 
laid  it  as  a  loss  by  the  barratry  of  the  captain.  Arcaugelo  v.  Thomp- 
son, 2  Camp.  620.  There  can  be  no  insurance,  however,  in  this  country, 
against  British  capture,  and  such  a  policy  would  be  void  as  to  that  por- 
tion of  it,  although  good  as  to  the  residue.  Lubbock  v.  Potts,  7  East, 
449;  Glover  v.  Cowie,  1  M.  &  S.  52.  Even  where  a  policy  was 
effected  here  upon  a  French  ship,  before  the  commencement  of  hostili- 
ties between  this  country  and  France,  it  was  holden  not  to  cover  a  loss 
by  British  capture  afterwards.  Furtado  v.  Rodgers,  3  B.  &  P.  191; 
Gamba  v.  Le  Mesurier,  4  East,  407.  But  where  a  Dutch  ship,  with  a 
cargo  of  the  value  of  12,0002.,  was  wrongfully  taken  by  a  British  cruiser 
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and  sent  into  Portsmouth ;  and  the  captors  duly  entered  their  claim  in 
the  Admiralty  court,  but  afterwards  *making  several  defaults,  an 
^  ^  interlocutory  judgment  was  given  against  them;  against  this 
they  appealed  to  the  Lords  Commissioners  of  Prizes,  and  there  being  no 
likelihood  of  this  appeal  being  heard  for  a  considerable  length  of  time, 
and  the  cargo  being  of  a  perishable  nature,  the  agent  for  the  owners, 
who  had  insured  the  property,  compromised  the  matter  with  the  captors 
for  8002.,  and  to  entitle  the  captors  to  costs,  consented  to  give  them 
judgment  in  the  appeal :  in  an  action  on  the  policy,  to  recover  this  8002., 
and  the  expenses,  the  court  held  the  underwriters  liable.  Berens  v. 
Bucker,  1  W.  Bl.  813.  Where,  however,  a  British  ship,  insured,  was 
captured  by  an  enemy's  ship  of  war,  and  carried  to  Copenhagen,  and, 
upon  being  there  sold,  she  was  purchased  for  the  owner  by  an  agent,  it 
was  holden,  that  as  the  money  paid  for  this  purchase  was  in  the  nature 
of  a  ransom,  and  the  transaction  therefore  illegal,  the  assured  could  not 
recover  it  from  the  underwriters  in  an  action  on  the  policy.  Havelock 
V.  Rockwood,  8  T.  E.  26^,  277. 

A  sentence  of  condemnation  of  a  foreign  court  of  admiralty  is  not 
evidence  of  the  capture ;  proof  must  first  be  given  of  the  ship  being 
captured,  before  such  sentence  can  be  received  in  evidence.  Marshall 
V.  Parker,  2  Camp.  69;  Visger  v.  Prescott,  5  Esp.  184.  How  far 
Lloyd's  books  are  evidence  of  a  capture,  see  Abel  v.  Potts,  3  Esp. 
242.  If  in  an  action  on  a  policy,  the  defendant  would  impugn  the 
right  of  the  plaintiff  to  recover  for  a  loss  by  capture,  on  the  ground 
that  the  condemnation  appears,  by  the  sentence  of  a  foreign  court,  to 
have  been  for  the  want  of  certain  documents,  not  required  by  the  law 
of  nations,  which  the  plaintiff  ought  to  have  provided, — it  is  for  the  de- 
fendant to  show  by  evidence  the  foreign  law  or  treaty,  which  renders 
such  documents  necessary.     Le  Cheminant  v.  Pearson,  4  Taunt.  367. 

The  capture  gives  the  assured  the  right  of  action,  and  he  may  bring 
his  action  immediately,  without  waiting  for  the  ship  to  be  carried  into 
an  enemy's  port,  or  for  her  being  condemned  by  any  foreign  court  of 
admiralty.  Per  Lord  Mansfield,  C.  J.,  2  Burr.  694.  But  if  the  vessel 
be  afterwards  recaptured  before  action  brought,  and  be  in  a  state  to 
continue  her  voyage,  and  the  underwriters  offer  to  pay  the  salvage  and 
all  other  expenses,  and  a  full  indemnity  given  or  offered  to  the  assured, 
the  latter  cannot  treat  the  capture  as  a  total  loss,  or  sue  the  underwriter 
for  any  more  than  an  average  loss.  This  subject  we  shall  treat  of, 
under  the  title  of  ^'  Abandonment." 

Arrests  J  Restraints^  and  Detentions  ofallKingSj  Princes^  and  People  j 
of  what  Nation^  Condition^  or  Quality  soever."]  The  word  people  here 
must  be  understood  to  mean,  not  the  individual  inhabitants  of  a  coun- 
try, but  the  governing  power  of  the  country,  in  cases  where  the  terms 
kings  and  princes  are  inapplicable.     And  therefore  where,  in   an 
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action  on  a  policy  of  insurance,  it  appeared  that  the  ship,  laden  with 
com  and  coals,  was  by  tempest  obliged  *to  enter  EUy  harbour,  pj,E^/»;;-| 
and  there  being  a  scarcity  of  com  there  at  the  time,  the  people  ^  -^ 
came  on  board  the  ship  in  a  tumultuous  manner,  took  the  government 
of  her  from  the  captain  and  crew,  and  would  not  leave  her  until  they 
compelled  the  captain  to  sell  all  the  corn  at  a  certain  rate,  being  about 
three-fourths  of  the  invoice  cost ;  and  it  was  contended  that  the  word 
<^  people"  must  be  understood  as  contradistinguished  from  the  magis- 
tracy of  the  country,  which  were  denominated  by  the  words  ^^  kings" 
and  ^'  princes ;"  and  this  being  an  arrest  and  detention  by  the  people, 
the  underwriters  were  liable :  but  the  court  held  that  the  word  ^'  people" 
here  meant  the  ruling  power  of  the  country,  whatever  it  might  be,  and, 
as  well  as  ^^  kings"  and  ^^  princes,"  applied  to  nations  in  their  collective 
capacity.  Nesbitt  v.  Lushington,  4  T.  B.  783.  An  embargo  is  an 
arrest,  restraint,  or  detention,  within  the  meaning  of  this  clause  of  the 
policy;  Park,  154;  and,  where  the  policy  is  on  the  ship  ^^ at  and 
from"  a  port,  extends  to  an  embargo  laid  on  the  ship  at  that  port  by 
the  government  of  the  country;  and  if  the  embargo  continue,  the 
assured  may  abandon  and  recover  as  for  a  total  loss.  Botch  v.  Edie,  6 
T.  B.  413 ;  Green  v.  Young,  2  Ld.  Baym.  840,  2  Salk.  444.  So,  if 
there  happen  to  be  an  embargo  at  the  port  of  her  destination  at  the 
time  the  ship  arrives,  and  she  be  detained  under  it  immediately  upon 
her  entering  the  port,  and  before  she  has  been  twenty-four  hours  moored 
in  safety,  the  assured  are  entitled  to  recover.  Minett  v.  Anderson, 
Peake,  211 ;  Oarruthers  v.  Gray,  3  Gamp.  142.  So,  where  a  Spanish 
ship  of  war  wrongfully  stopped  a  Tuscan  ship,  in  the  Mediterranean, 
to  search  her,  Spain  and  Tuscany  being  in  amity  at  the  time,  and 
because  the  Tuscan  ship  resisted,  took  her,  carried  her  into  port,  and 
had  her  condemned :  the  court  held  this  to  be  an  arrest  and  detention 
within  the  mention  of  the  policy,  and  that  the  assured  were  entitled  to 
recover.  Saloucie  v.  Johnson,  Park,  125.  But  if  the  arrest  or  deten- 
tion have  been  for  non-payment  of  customs,  or  because  the  assured  was 
navigating  contrary  to  the  laws  of  the  country,  the  underwriters  would 
not  be  liable,  unless  for  acts  by  the  captain  without  the  knowledge  of 
the  assured.  Park,  126,  2  Yem.  176  ;  and  see  Matthie  v.  Potts,  3  B. 
&;  P.  23 ;  Everth  v.  Hannam,^  6  Taunt.  375 ;  Schroder  v.  Thompson,' 
7  Taunt.  462 ;  Sewell  v.  Boyal  Exchange  Ass.  Co.,  4  Taunt.  856.  If, 
in  these  cases,  the  detention  be  likely  to  be  of  such  continuance  that  the 
voyage  will  be  thereby  lost,  the  assured,  if  he  would  claim  as  for  a  total 
loss,  should  abandon,  and  give  notice  of  abandonment  to  the  under- 
writers.    See  post,  tit.  ^^Abandonment." 

Fire.']    By  this,  the  ship  or  cargo  are  insured  from  all  loss  or  damage 
by  fire,  from  the  inception  of  the  risk  to  its  termination.    Even  where 
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a  ship,  insured  from  London  to  China  and  back,  upon  her  arrival  in  the 
r*iftfn  ^^^^^  Canton,  according  to  *the  custom  of  the  trade  there,  had 
I-  J  her  masts,  sails,  rigging,  furniture,  &;c.,  taken  out,  and  placed  in 
a  storehouse  on  shore,  to  be  repaired  and  preserved  until  the  ship  should 
be  heeled,  cleaned,  and  refitted,  and  whilst  they  were  in  this  storehouse 
they  were  accidentally  destroyed  by  fire,  which  originated  in  a  store- 
house adjoining  :  the  court  held  the  underwriters  to  be  liable.  Pelly  v. 
Royal  Exchange  Ass.  Co.,  1  Burr.  841.  And  the  underwriters  are  liable 
for  a  loss  by  fire,  although  it  be  occasioned  by  the  negligence  of  the 
captain  or  crew.  Bush  v.  Royal  Exchange  Ass.  Co.,  2  B.  &  A.  78.  So, 
if  the  captain  burn  the  ship,  to  prevent  her  falling  into  the  hands  of  an 
enemy,  this  will  be  a  loss  by  fire,  within  the  meaning  of  the  policy. 
Gordon  v.  Rimmington,  1  Camp.  128.  And  a  general  policy  covers  the 
risk  of  fire  at  sea  on  board  a  steamboat,  as  well  as  in  any  other  vessel. 
Pattison  v.  Mills,  1  Dow.  k  Clark,  842,  2  Bligh,  N.  S.  519.  If  the  fire 
arise  from  the  damaged  quality  of  the  goods  on  board,  the  underwriters 
are  not  liable  in  a  policy  on  the  goods ;  but  if  the  fire  do  not  in  fact 
arise  from  that  cause,  the  policy  is  not  vitiated  by  not  disclosing  to  the 
underwriter  the  fact  of  the  goods  being  damaged,  although  it  have  a 
tendency  to  increase  the  risk.     Boyd  v.  Dubois,  8  Camp.  188. 

PirateSy  Rovers^  Thieves.']  This  extends  to  all  robberies  from  with- 
out, whether  in  or  out  of  port ;  and  in  a  policy  made  in  this  country,  it 
should  seem  that  it  would  extend  to  losses  from  all  ofiences  made  piracy 
by  statute. 

Jettisons.']  Where  the  captain  of  a  ship,  in  order  to  prevent  a  quan- 
tity of  dollars  which  he  had  on  board  from  being  taken  by  an  enemy,  by 
whom  he  was  about  to  be  attacked,  threw  them  into  the  sea,  and  was 
immediately  captured :  it  was  holden  that  this  was  a  loss  by  jettison, 
that  term  in  a  policy  meaning  any  throwing  overboard  of  a  cargo,  or 
part  of  it,  for  a  justifiable  cause ;  even  if  this  were  not  jettison,  it  would 
be  a  loss  by  enemies ;  or  if  not  jettison,  it  was  ^'usdem  generis  in  the 
strictest  sense,  and  came  within  the  meaning  of  the  words  in  the  policy, 
"  all  other  losses  and  misfortunes."  Butler  v.  Wildman,"  8  B.  &  A.  398. 
But  where  part  of  the  cargo  is  thrown  overboard  in  a  storm,  to  lighten 
the  ship,  for  the  purpose  of  saving  ship  and  cargo,  the  value  is  made  up 
to  the  owners  by  a  general  average  from  the  owners  of  the  rest  of  the 
cargo,  the  ship,  and  the  freight  (as  we  shall  see  hereafter),  who  shall  be 
reimbursed  the  sums  they  thus  pay  by  their  respective  underwriters. 

Barratry  of  the  Masters  and  Mariners.]  Barratry  is  any  fraudulent 
or  wrongful  act  of  the  captain  or  mariners  of  a  ship,  voluntarily  com- 
mitted, without  the  consent  or  privity  of  the  owner,  whereby  the  ship 
er  cargo  may  be  endangered,  or  the  voyage  defeated  or  delayed ;  as  by 
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smuggling:  *HaYelock  v.  HanciU,  8  T.  R.  277;  by  deviating  pj^^/.^-, 
from  the  due  course  of  the  yessel  upon  the  voyage, — what  is  L  J 
deemed  deviation  if  done  with  the  assent  or  privity  of  the  owners,  being 
barratry  if  done  without  it ;  Vallejo  et  al.  v.  Wheeler,  Cowp.  148 ;  Nutt 
et  al.  V.  Bourdieu,  1  T.  B.  323 ;  Boss  v.  Hunter,  4  T.  B.  33 ;  Boscow 
V.  Corson,*  8  Taunt.  684 ;  by  breach  of  an  embargo ;  semb.  see  Bo- 
bertson  v.  Ewer,  1  T.  B.  127 ;  by  breach  of  a  blockade,  Goldschmidt  v. 
Whitmore,  3  Taunt.  508,  if  done  without  the  privity  or  consent  of  the 
owner ;  see  Everth  v.  Hannam,^  6  Taunt.  375 ;  by  cruising  for  prizes, 
Moss  V.  Byrom,  6  T.  B.  879 ;  by  trading  with  the  enemy ;  Earle  v. 
Bowcroft,  8  East,  126 ;  by  any  of  the  crew  joining  with  prisoners  of 
war  on  board,  to  take  the  ship ;  Hucks  v.  Thornton,^  Holt,  30 ;  by  sell- 
ing the  ship  or  any  part  of  the  cargo,  where  they  have  no  authority  to 
do  it ;  Dixon  v.  Beid,^  5  B.  &  A.  547 ;  by  delaying  the  ship  for  a  pur- 
pose or  object  not  connected  with  the  voyage ;  Bradford  v.  Levy,*  By. 
k  M.  331,  2  Car.  &  P.  137  ;7  or  the  like.  And  this,  although  the  act 
be  done  by  the  captain  for  the  sole  benefit  of  the  owner,  Earle  v.  Bow- 
croft, 8  East,  126,  or  for  the  benefit  of  himself  and  the  owner.  Moss  v. 
Byrom,  6  T.  B.  379,  but  without  the  privity  or  consent  of  the  latter* 
Where  the  loss  was  stated  in  the  declaration  to  have  occurred  '^  by  the 
fraud  and  negligence"  of  the  master,  the  court  held  it  to  be  a  sufficient 
statement  that  it  occurred  by  barratry,  and  that  it  was  not  necessary  to 
call  it  so  by  name.  Knight  v.  Cambridge,  1  Str.  581,  2  Ld.  Baym. 
1349.  But  where  a  ship  was  advertised  to  proceed  from  Falmouth  to 
Marseilles,  and  the  plaintifi*  shipped  goods  on  board  of  her,  and  insured 
them  accordingly ;  but  afterwards,  and  before  the  ship  sailed,  he  was 
apprised  that  the  ship  was  to  go  to  Genoa,  Leghorn,  and  Naples  first, 
before  she  could  go  to  Marseilles,  and  he  had  an  opportunity  to  get  the 
policy  altered,  but  he  insisted  upon  the  ship's  proceeding  first  to  Mar- 
seilles ;  the  ship  sailed,  however,  first  to  Genoa,  Leghorn,  and  Naples, 
and  upon  proceeding  thence  to  Marseilles  she  was  lost :  the  court  held 
this  not  to  be  barratry,  because  the  captain  had  acted  in  obedience 
to  the  orders  of  his  owners.  Stamma  v.  Brown,  2  Str.  1173.  And  the 
same  in  all  other  cases  of  deviation,  where  it  is  with  the  consent  or 
privity  of  the  owner.  Nutt  et  al.  v.  Bourdieu,  1  T.  B.  823.  Even 
where,  through  the  negligence  of  the  owner,  the  mariners  carried  smug- 
gled goods  on  board,  by  reason  of  which  the  ship  was  seized  as  forfeited, 
the  underwriters  were  holden  not  to  be  liable  for  the  loss.  Pipon  v. 
Cope,  1  Camp.  434.  But  where  the  owner  of  a  ship  let  it  by  charter- 
party  to  J.  S.  for  a  voyage,  and  the  master,  in  collusion  with  the  owner, 
but  without  the  privity  or  consent  of  J.  S.,  was  guilty  of  smuggling  and 
deviation,  the  court  held  it  to  be  barratry  ;  for  J.  S.,  the  charterer,  was 
in  law  the  owner  of  the  ship  for  the  time.     Vallejo  et  al.  v.  Wheeler, 
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Cowp.  148.  Even  where,  by  the  terms  of  the  charter-party,  the  owner 
was  at  liberty  to  put  goods  on  ♦board  during  the  first  part  of  the 
L  ^^^J  voyage,  and  he  colluded  with  the  captain  to  run  the  ship  on 
shore,  this  was  holden  to  be  barratry,  as  it  was  not  done  with  the  con* 
sent  or  privity  of  the  charterer.  Scares  v.  Thornton,"  1  Moore,  878, 
On  the  other  hand,  however,  if  the  ship-owner  insure  his  ship,  and  the 
captain  be  guilty  of  barratry  in  collusion  with  the  freighter,  but  with- 
out the  privity  or  consent  of  the  ship-owner,  the  underwriters  will  be 
liable.  Boutflower  v.  Wilmer,  2  Selw.  958.  It  follows,  from  all  this, 
that  if  the  master  be  owner,  he  cannot  be  guilty  of  barratry,  Lewin  v. 
Suasso,  Park,  94,  unless  he  have  chartered  his  ship  to  another ;  but  in 
an  action  on  a  policy,  on  the  ground  of  barratry,  it  is  not  necessary  for 
the  plaintiff  to  negative  by  his  evidence  that  the  master  is  owner ;  it  is 
for  the  defendant  to  prove  it,  if  it  be  the  fact.  Boss  v.  Hunter,  4  T.  R. 
88.^ 

The  act,  to  be  barratry,  must  be  voluntarily  committed;  and,  there- 
fore, where  a  captain  was  compelled  by  his  crew  to  deviate,  it  was 
holden  to  be  no  barratry  in  the  master.  Elton  v.  Brogd^n,  2  Str.  1264. 
So,  if  there  be  a  deviation  through  ignorance  of  the  master  or  crew,  it 
is  not  barratry.  Phyn  v.  Royal  Exchange  Ass.  Co.,  7  T.  R.  605.  So, 
if  the  master  and  crew  abandon  the  ship,  under  a  band  fide  but  mis- 
taken idea  that  she  is  about  to  sink,  it  is  not  barratry.  See  Holdsworth 
V.  Wise,'  7  B.  &  C.  794.  But  where  a  ship,  insured,  was  lost,  and  in 
an  action  on  the  policy  the  defendant  pleaded  that  the  loss  was  occa- 
sioned wholly  by  the  wrongful,  negligent,  and  improper  conduct  (the 
same  not  being  barratrous)  of  the  master  and  mariners,  in  wilfully, 
wrongfully,  negligently  (but  not  barratrously)  throwing  overboard  so 
much  of  the  ballast  that  the  vessel  became  unseaworthy,  and  was  lost 
by  the  perils  of  the  sea,  which  she  would  otherwise  have  encountered 
and  overcome :  the  plea  was  holden  bad,  because  the  underwriters  were 
liable  for  the  loss,  although  it  was  occasioned  by  the  negligence  or 
ignorance  of,  or  want  of  discretion  in,  the  master  or  mariners.  Dixon 
V.  Sadler,  5  Mees.  &  W.  405,(*)  aflSrmed  in  error,  8  Id.  895. 

The  loss  by  reason  of  the  barratry  must  accrue  during  the  voyage 
insured.  And,  therefore,  where  a  ship  was  insured  from  A.  to  B.,  and 
until  she  should  be  moored  twenty-four  hours  in  safety  at  the  latter ; 
and  she  arrived  at  B.,  and  was  moored  there  in  safety  for  more  than 
twenty-four  hours,  but  was  then  seized  by  reason  of  smuggling  by  the 
captain  during  the  voyage :  the  court  held  that,  as  the  risk  had 
determined  at  the  time  of  the  loss,  the  underwriters  were  not  liable. 
Lockyer  v.  Offley,  1  T.  R.  252. 

A  loss  may  be  stated  to  be  by  barratry,  although  it  have  happened 

'  Steinbach  v.  Ogden,  3  CaineS;  1. 
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by  barratry  and  the  act  of  the  enemy  jointly.  Toulmin  v.  Anderson, 
1  Taunt.  227.  On  the  other  hand,  a  loss  may  be  stated  to  have  been 
by  capture,  although  the  capture  was  by  collusion  between  the  captain 
of  the  ship  taken  and  the  captain  of  the  privateer  which  captured  her. 
Arcangelo  v.  Thompson,  *2  Camp.  620.  So,  it  should  seem  that  p^^^Q-i 
a  declaration  stating  the  loss  to  have  been  by  the  peril  of  the  ^  -^ 
seas,  will  be  sustained  by  proof  that  the  ship  was  wrecked,  although 
this  may  appear  to  have  been  occasioned  by  the  barratry  of  the  master 
and  mariners.     Heyman  v.  Parish,  2  Camp.  149. 

And  all  other  perilSj  losses^  and  misfortunes  that  have  or  shall  come 
to  the  hurty  detriment,  or  damage  of  the  said  goods  and  merchandise, 
and  ship,  ^c,  or  any  part  thereof.  ]  This  clause  seems  to  include  all 
other  perils  of  the  same  nature  with  those  previously  enumerated. 
Where  in  an  action  on  a  policy  upon  a  ship  for  twelve  months,  at  sea 
and  in  port,  the  declaration  described  the  loss  thus :  that  the  ship  having 
arrived  at  the  harbour  of  A.,  it  was  necessary  to  place  her,  and  she 
was  accordingly  placed  in  a  graving-dock,  there  to  be  repaired,  and 
that  whilst  there  she  was  by  the  violence  of  the  wind  and  weather 
blown  over  on  her  side,  whereby  she  struck  the  ground  with  great 
violence,  was  bilged,  and  greatly  injured  and  damaged :  this  was  holden 
to  be  a  loss  within  the  above  clause.  Phillips  v.  Barber,^  5  B.  &  A., 
161.  So,  where  a  ship  was  sunk  at  sea,  in  consequence  of  another 
ship  firing  into  her,  mistaking  her  for  an  enemy's  ship :  this  was  holden 
to  be  a  loss  within  the  above  clause.  Cullen  v.  Butler,  5  M.  &  S.  461, 
4  Camp.  289.  And  where  the  captain  of  a  ship  had  a  quantity  of  dol- 
lars on  board,  and  in  order  to  prevent  their  falling  into  the  hands  of  an 
enemy  by  whom  he  was  about  to  be  attacked,  he  threw  them  into  the 
sea,  and  was  immediately  afterwards  captured :  the  court  held  this  to 
be  either  a  loss  by  jettison,  or  if  not,  that  it  was  a  loss  ejusdem  generis 
in  the  strictest  sense,  and  came  within  the  clause  of  ^'all  other  perils," 
&c.  Butler  v.  Wildman,"  3  B.  &  A.  898.  But  where  a  ship,  insured, 
came  in  collision  with  another  at  sea,  and  both  were  thereby  damaged, 
and  the  insured  ship  was  obliged  to  pay  to  the  other  a  certain  sum  as 
damages :  this  was  holden  not  to  be  a  loss  within  the  above  clause,  nor 
a  loss  for  which  the  underwriters  were  at  all  liable ;  De  Yaux  v.  Salva 
dor,^  4  Ad.  &  El.  420;  but  that  for  the  damage  done  to  the  ship 
insured,  the  underwriters  were  liable,  as  being  a  loss  by  the  perils  of 
the  sea.  Id.,*  but  not  for  extra  wages  or  for  provisions  for  the  crew 
whilst  the  ship  was  repairing.     Id.  Fletcher  et  al.  v.  Poole,  Park,  58. 

'  Where  a  collision  between  two  ships  accidentally  took  place,  within  the 
dominions  of  a  foreign  power,  and  by  the  laws  of  that  foreign  power,  all  damages 
occasioned  thereby  were  to  be  borne  equally  by  the  two  vessels ;  it  was  held  that 
such  a  collision  was  a  peril  of  the  seas,  within  the  meaning  of  the  common  policy 
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If.  B.  Qomy  fishy  salty  fruit,  floury  and  seed,  are  warranted  free 
from  average,  unless  general,  or  the  ship  be  stranded.^  Average  means 
loss ;  particalar  average  means  a  partial  loss ;  general  average  means 
the  general  loss  sustained  by  all  parties, — the  owners  of  the  ship, 
freight,  and  cargo, — by  contributing  to  make  good  the  loss  of  those 
whose  goods  have  been  thrown  overboard,  from  necessity,  in  time  of 
danger.  The  words  "warranted  free  from,"  means  that  the  under- 
writers  are  not  to  be  liable  to,  &c.  *The  meaning,  therefore,  of 
L  ^  this  memorandum  is,  that  the  underwriters  are  not  to  be  liable 
for  any  partial  loss,  unless  the  ship  be  stranded.  Therefore,  where  a 
cargo  of  fruit  was  nearly  all  spoiled,  the  loss  being  eighty  per  cent., 
owing  to  length  of  the  voyage,  the  ship  having  been  captured  and 
recaptured :  the  court  held  that  the  underwriters  were  not  liable,  by 
reason  of  this  memorandum,  the  ship  not  having  stranded.  M'Andrews 
V.  Vaughan,  Park,  115.  So,  where  a  cargo  of  wheat  was  damaged,  by 
detention  of  the  ship  from  storms  and,  other  causes,  to  the  extent  of 
nearly  57  per  cent.,  the  underwriters  were  holden  not  liable,  because 
the  ship  had  not  stranded.  Wilson  v.  Smith,  3  Burr.  1550.  So,  where 
a  ship,  laden  with  fish,  from  Newfoundland  to  Figara,  met  with  very  bad 
weather,  and  was  thereby  detained  so  long  on  the  voyage,  that  when 
she  arrived  at  Lisbon  on  her  way  to  Figara,  the  cargo  was  in  such  a 
state  that  it  was  of  no  value  whatever,  and  she  proceeded  no  further : 
the  court  held  that  the  underwriters  were  not  liable,  as  the  ship  had  not 
stranded.  Cocking  v.  Frazer,  4  Doug.  295,  Park.  114.  And  in  all 
cases  within  this  memorandum,  the  loss  will  be  deemed  partial,  whilst 
the  corn,  &c.,  insured  specifically  remains,  though  so  much  damaged  as  to 
be  wholly  unfit  for  use;  there  cannot  in  these  cases  be  said  to  be  a  total 
loss,  unless  the  thing  insured  be  absolutely  destroyed.  Park,  112.^ 
Even  where  a  ship,  laden  with  wheat  in  bulk,  met  with  very  tempestu- 
ous weather,  and  made  considerable  water,  and,  in  pumping  the  water 
out,  wheat  to  the  value  of  75?.  was  pumped  out  along  with  it :  although 
the  wheat  thus  pumped  out  was  wholly  lost,  yet  inasmuch  as  it  was  but 
an  average  loss  upon  the  whole  cargo,  the  court  held  that  the  under- 
writers were  not  liable  for  it.  Hills  et  al.  v.  London  Assurance  Com- 
pany, 5  Mees.  &  W.  569.(*)  Corn,  in  this  memorandum,  is  deemed  a 
generic  term,  and  to  include  malt,  and  even  peas  and  beans.     Mason  v. 

of  insurance,  and  that  the  underwriters  were  liable,  not  only  for  the  direct  damage 
done  to  the  ship  insured  by  them,  but  also  for  the  charge  apportioned  on  such  ship 
as  her  contributory  share  towards  the  common  loss^  not  as  a  general  average,  bat  as 
properly  a  part  of  the  partial  loss  occasioned  by  the  collision.  Peters  v.  Warren 
Ins.  Co.,  3  Sumner,  389. 

'  Maggrath  v.  Church,  1  Caines,  196;  Neilson  v.  Columbia  Ins.  Co.,  3  Caine?, 
108;  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  138;  Morean  v.  U.  S.  Ins.  Co.,  1  Wheat. 
219;  see  3  Kent.  Comm.  295,  296,  297;  Cologan  v.  London  Assurance  Co.,  5  Maule 
&  Sel.  447. 
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Skurrajy  Park,  116  ;  Moody  y.  Surridge,  Id.  112.     Bat  the  term  salt 
does  not  inclade  saltpetre.     Joamu  v.  Bourdieu,  Park,  113. 

Bat  if  the  ship  have  been  stranded,  the  underwriters  are  liable  for  all 
loss,  whether  it  be  particular  average,  Bowring  v.  Elmslie,  7  T.  R.  216, 
n.,  general  average,  or  total  loss,  although  no  part  of  the  loss  have  in 
fact  arisen  from  the  act  of  stranding.  Burnett  v.  Kensington,  7  T.  R. 
210.  It  is  necessary,  therefore,  to  consider  what  amounts  to  a  strand- 
ing. Stranding  is,  where  a  ship,  by  an  accident  and  out  of  the 
ordinary  course  of  her  voyage,  gets  upon  the  strand  or  a  bank,  and 
thereby  receives  injury.  Bishop  v.  Pentland,*  7  B.  &  C.  219.  And 
where  wooden  piles  had  been  driven  in  a  river,  nine  feet  from  the  shore, 
and  four  feet  under  water,  for  the  purpose  of  keeping  up  the  banks,  and 
a  ship  by  accident  ran  upon  it,  and  lay  there  for  some  time,  this  was 
holden  to  be  a  stranding,  and  the  underwriters  liable.  Dobson  v.  Lon- 
don Ass.  Co.,  Park,  77.  So,  where  a  ship  was  driven  by  stress  of 
weather  into  a  harbour,  at  the  mouth  of  which  she  struck  upoh  an 
anchor,  and  was  in  danger  of  sinking;  but  to  prevent  this,  she 
♦was  warped  up  higher  in  the  harbour,  where  she  took  the  i-^^,^-.-, 
ground,  and  remained  fast  for  half  an  hour :  the  court  held,  ^  -■ 
that  the  ship  was  stranded,  within  the  meaning  of  the  policy.  Barrow 
V.  Bell,*'  4  B.  &  C.  736.  See  Burnett  v.  Kensington,  7  T.  R.  20,  semb. 
cent.  So,  where  a  ship,  insured  from  Liverpool  to  Sierra  Leone, 
arrived  off  the  river  Sierra  Leone  about  three  o'clock  in  the  afternoon ; 
and  there  being  a  regular  establishment  of  pilots  there,  the  captain 
made  a  signal  for  one,  but  none  coming  on  board,  he  about  ten  o'clock 
at  night  attempted  to  enter  the  river  without  one,  and  in  doing  so  the 
ship  took  the  ground,  and  was  lost :  the  jury  found  that  the  captain,  in 
entering  without  a  pilot,  had  done  what  a  prudent  man  ought  to  have 
done  under  the  circumstances,  and  gave  a  verdict  accordingly  for  the 
plaintiff;  and  the  court  held  that  they  were  right,  and  that  the  under- 
writers would  have  been  equally  liable,  although  the  captain  were 
wrong  in  entering  the  port  without  a  pilot,  he  being  a  person  of  com- 
petent skill,  and  having  used  reasonable  diligence  to  obtain  a  pilot,  and 
having  exercised  his  discretion  bon&  fide  under  the  circumstances. 
Phillips  V.  Headlam,s  2  B.  &  Ad.  380.  So  it  has  been  holden  that  the 
underwriters  are  liable,  although  the  stranding  have  been  occasioned 
remotely  by  the  negligence  of  the  crew.  Bishop  v.  Pentland,**  7  B.  & 
C.  219.  Even  where  a  ship,  laden  with  corn,  having  put  into  a  harbour 
in  stress  of  weather,  and  there  being  a  great  scarcity  of  corn  there  at 
the  time,  a  mob  took  forcible  possession  of  the  ship,  ran  her  ashore,  and 
forced  the  captain  to  sell  the  cargo  much  under  its  value :  the  court 
held  this  to  be  a  stranding,  and  that  the  underwriters  were  liable  for 
the  value  of  such  part  of  the  cargo  as  was  damaged  or  thrown  over- 
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board  in  consequence  of  the  ship  going  ashore,  but  not  for  the  loss 
occasioned  by  the  forced  sale.    Nesbitt  y«  Lushington,  4  T.  B.  783. 
But  a  ship  merely  taking  the  ground,  in  a  tide-harbour  is  not  a  strand- 
ing, even  although  she  be  thrown  on  her  broadside  by  the  receding  tide, 
Hearn  y.  Edmunds,'  1  Bro.  &  B.  388,  or  although  in  taking  the  ground 
upon  the  ebbing  of  the  tide  she  strike  against  some  hard  substance, 
which  makes  holes  in  her  bottom,  and  her  cargo  be  thereby  damaged. 
Eingsford  y.  Marshal^  8  Bing.  458.     But  where  a  ship,  moored  in  the 
usual  way  in  a  tide-harbour,  was  obliged  also  to  be  lashed  to  the  side 
by  a  rope,  which  broke,  and  the  ship  fell  oyer  on  her  side,  this  was 
holden  to  be  a  stranding,  and  the  underwriters  liable,  although  it  was 
remotely  caused  by  the  negligence  of  the  crew.    Bishop  y.  Pentland,^ 
7  B.  &  C.  219.     So,  where  a  ship,  upon  her  arriyal  in  a  tide-harbour, 
proceeded  to  a  quay  on  the  side  of  it  to  discharge  her  cargo  ;  this  could 
be  done  at  high  water  only,  and  could  not  be  completed  in  one  tide ;  at 
the  first  low  tide  the  ship  grounded  on  the  mud  ;  on  a  subsequent  ebb, 
the  rope,  by  which  her  head  was  moored  to  the  opposite  side  of  the 
harbour,  stretched,  and  the  wind  blowing  from  a  particular  quarter  at 
the  same  time,  she  did  not  ground  on  the  mud,  as  intended,  but  her  fore- 
r*i79i  P^^^  ^^^  *^^  ^  hvkvk  of  stones,  rubbish,  and  sand,  near  to  the 
L         J  quay,  by  which  she  was  strained,  and  some  damage  thereby  done 
to  the  cargo,  but  no  lasting  damage  to  the  ship  :  the  court  (Parke,  J., 
dis.)  held,  that  this  was  a  stranding  within  the  meaning  of  that  word  in 
the  policy.     Wells  y.  Hopwood,*  3  B.  &;  Ad.  20.     So,  where  a  ship, 
being  under  the  conduct  of  a  pilot  in  her  course  up  the  riyer  to  Liyer- 
pool,  was,  against  the  adyice  of  the  master,  fastened  at  the  pier  of  the 
dock  basin  by  a  rope  to  the  shore,  and  left  there ;  she  took  the  ground, 
but  when  the  tide  left  her,  she  fell  oyer  on  her  side  and  bilged ;  in  con- 
sequence of  which,  when  the  tide  rose,  she  filled  with  water,  and  her 
cargo  was  wetted  and  damaged,  this  was  holden  to  be  a  stranding  within 
the  meaning  of  that  term  in  a  policy.     Carruthers  y.  Sydebotham,  4 
M.  &  S.  77.     But  where  a  ship  struck  upon  a  rock,  although  she 
remained  there,  laid  on  her  beam  ends,  for  a  minute  and  a  half,  it  was 
holden  not  to  be  a  stranding  within  the  meaning  of  that  term  in  a 
policy.     M'Dougle  y.  Royal  Exchange  Ass.   Co.,  4  M.  &    S.   508. 
Where,  howeyer,  a  ship  struck  upon  a  rock,  and  remained  fixed  there 
for  fifteen  or  twenty  minutes,  in  consequence  of  which  she  sustained  a 
material  injury,  Lord  EUcnborough,  C.  J.,  held  it  to  be  a  stranding. 
Baker  y.  Towry,'^  1  Stark.  436.     But  the  stranding  of  a  lighter,  by 
which  a  part  of  the  cargo  of  a  ship  is  loaded,  will  not  be  deemed  a 
stranding  within  the  meaning  of  the  aboye  memorandum,  although  the 
policy  include  ^'  risk  of  craft  to  and  from  the  ship.*'     Hofiman  y.  Mar- 
shall," 2  Bing.  N.  0.  383. 
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Sugar  J  tobaeeOj  flaXy  hides  and  shins  j  are  warranted  free  from  average 
under  five  pounds  per  cent.y  and  all  other  goods,  also  the  ship  and 
freight,  are  warranted  free  from  average  under  three  pounds  per  cent, 
unless  general,  or  the  ship  be  stranded."]  The  meaniDg  of  this  clause  is, 
that  the  underwriters  shall  be  liable  in  this  case  for  a  total  loss,  or  for 
general  average;  but,  unless  the  ship  be  stranded,  thej  shall  not  be 
liable  for  a  partial  loss  or  mere  damage  not  amounting  to  five  or  three 
per  cent,  on  the  goods  respectively,  according  to  their  declared  value  in 
the  case  of  a  valued  policy,  and  according  to  their  proved  value  in  other 
cases.  It  may  be  necessary  to  mention,  that  in  many  of  the  printed 
forms  of  policies  of  insurance  this  clause  is  divided,  and  there  is  a  full 
stop  after  the  words  "  five  pounds  per  cent.,"  so  as  to  prevent  the  word 
"  unless  general  or  the  ship  be  stranded*'  from  overriding  the  first  part 
of  the  clause.  This,  when  necessary,  should  be  rectified  in  all  insu- 
rances on  sugar,  tobacco,  flax,  hides,  and  skins,  so  as  to  preclude  a 
doubt  of  the  underwriters  being  liable  for  general  average,  or  for  a 
partial  loss  in  case  of  the  ship  stranding. 

Warranties. — ^A  warranty  is  an  engagement  on  the  part  of  the  in- 
sured, that  the  underwriter  shall  not  be  liable  to  a  loss  in  the  particular 
case  mentioned,  or  if  the  warranty  be  not  ^complied  with.  And  ^  ^^^ 
if  it  be  a  warranty  of  a  thing  to  be  done,  it  is  little  matter  ^  -^ 
whether  a  loss,  which  afterwards  occurs,  arise  from  the  breach  of  the 
warranty  or  not ;  the  risk  ceases  altogether  upon  the  non-compliance 
with  the  warranty.  Woolmer  v.  Muilman,  3  Burr.  1419, 1  W.  Bl.  427. 
The  following  are  the  warranties  which  usually  occur  in  practice: 

Warranty  op  goods  free  op  avbraqe. — ^In  a  policy  on  goods, 
where  they  are  of  a  delicate  nature,  easily  damaged,  it  is  very  usual  to 
warrant  them  free  from  average,  unless  general,  or  the  ship  be  stranded, 
in  the  same  manner  as  in  the  general  memorandum  mentioned,  ante,  p. 
169,  and  of  which  we  have  just  now  treated.  In  such  a  case,  if  the  ship 
be  driven  on  shore  by  the  wind,  or  if  she  take  the  ground  upon  a  bank, 
and  remain  fast  there  for  any  time,  this  will  be  a  stranding  within  the 
meaning  of  the  warranty,  and  do  away  with  the  effect  of  it,  although 
the  ship  do  not  thereby  receive  any  particular  damage.  Harman  v. 
Yauz,  3  Camp.  429.  But  where  hides  were  insured  ^'  free  of  particular 
average,  unless  the  ship  be  stranded,"  and  in  the  course  of  the  voyage 
they  were  so  much  damaged  by  salt  water  that  they  were  obliged  to  be 
sold  at  an  intermediate  port,  and  the  ship  afterwards,  in  proceeding  on 
her  voyage  was  stranded ;  this  was  holden  not  to  be  a  stranding  within 
the  meaning  of  the  warranty,  for  the  rights  and  liabilities  of  the  parties 
must  be  considered  with  reference  to  the  time  of  the  sale  of  the  hides ; 
and  as  no  stranding  had  taken  place  at  that  time,  they  were  then  war- 
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ranted  free  of  particular  average.  Roux  v.  Salvador,^  1  Bing.  N.  G. 
526.  In  other  respects,  the  cases  decided  apon  the  memorandam,  ante, 
p.  169,  are  equally  applicable  to  this  kind  of  warranty. 

Warranty  as  to  thb  time  op  sailing. — A  warranty  to  sail  or  de- 
part on  or  before  a  particular  day,  must,  like  all  other  warranties,  be 
strictly  complied  with :  and  if  the  ship  do  not  sail  on  or  before  the  day, 
the  policy  is  of  no  effect,  although  she  be  prevented  from  sailing  by  an 
embargo,  Hore  v.  Whitmore,  Cowp.  784,  or  by  stress  of  weather,  Nelson 
V.  Salvador,"*  Moody  &  M.  309,  or  other  cause.  See  Cowp.  607.  But 
where  an  insurance  was  effected  upon  a  ship  from  Jamaica,  warranted 
to  sail  on  or  before  a  particular  day,  and  the  ship  departed  from  her 
port  on  that  day,  with  all  her  cargo  and  clearances  on  board,  and  pro- 
ceeded to  another  part  of  the  island,  which  was  the  place  of  rendezvous 
for  convoy,  expecting  there  to  find  the  convoy,  and  to  proceed  to  her 
destination ;  she  was  there,  however,  detained  by  an  embargo  until  after 
the  day  of  sailing  mentioned  in  the  policy :  this  was  holden  to  be  a 
compliance  with  the  warranty,  although  the  captain  when  he  sailed  knew 
of  the  embargo,  but  as  it  was  an  embargo  merely  until  the  convoy 
should  be  ready,  he  expected  that  he  should  not  have  been  detained. 
Earle  v.  Harris,  1  Doug.  857 ;  S.  P.  Thelluson  v.  Ferguson,  ibid.  361. 
V*\14'}  ^^^  ^^  another  *and  similar  case,  the  same  point  was  decided, 
^  although  the  place  of  rendezvous  for  convoy  was  out  of  the  direct 

course  of  the  voyage.  Bond  v.  Nutt,  Cowp.  601.  So,  where  a  ship 
was  insured  at  and  from  Surinam,  and  all  or  any  of  the  West  India 
Islands,  warranted  to  sail  on  or  before  the  first  of  August,  and  she  sailed 
on  that  day  from  Surinam,  her  port  of  loading,  and  went  to  Tortola, 
one  of  the  West  India  Islands,  to  seek  convoy,  and  did  not  leave  that 
until  the  4th:  it  was  holden,  that  her  sailing  from  Surinam  on  the  day 
was  a  compliance  with  the  warranty.  Wright  v.  Schiffner,  11  East, 
515.  So,  where  a  small  ship  was  insured  at  and  from  Demerara,  war- 
ranted to  sail  on  or  before  the  1st  August,  and  it  was  proved  to  be  the 
custom  for  small  ships  to  load  in  the  river,  large  ships  outside  a  shoal  at 
the  distance  of  ten  miles  at  sea ;  this  ship  loaded  in  the  river,  and  hav- 
ing obtained  her  clearances  sailed  down  the  river  on  the  1st  August, 
but  before  she  came  to  the  shoal  she  anchored  at  low  water  by  the  ad- 
vice of  her  pilot,  and  on  the  3d  passed  over  the  shoal  in  safety,  and 
proceeded  on  her  voyage,  but  was  lost  in  the  course  of  it :  this  was 
holden  to  be  a  compliance  with  the  warranty.  Lang  v.  Anderton,"!  3  B. 
&  C.  495.  But  it  is  not  sufficient  for  the  ship  merely  to  break  ground, 
but  she  must  fairly  set  forward  upon  the  voyage,  in  order  to  comply 
with  such  a  warranty.  Moir  v.  Royal  Exchange  Ass.  Co.,'  6  Taunt. 
241 ;  Cockrane  v.  Fisher,  1  Cr.  M.  &  R.  809,(*)  reversing  S.  C,  2  Cr. 
&  M.  581.  (*)    And  where  a  ship  insured  at  and  from  Portneuf  to  Lon- 
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doDy  and  warranted  to  sail  on  or  before  the  28th  October,  sailed  from 
Portneuf  on  the  26th,  bat  with  an  insufiScient  crew,  and  arrived  at  Que- 
bec, her  nearest  place  of  clearance,  on  the  28th,  where  she  completed  her 
crew,  and  sailed  thence  on  the  29th :  it  was  holden,  that  dropping  down 
from  Portneuf  to  Quebec  on  the  26th  was  not  a  compliance  with  the 
warranty.  Ridsdale  v.  Newham,  3  M.  &  S.  456.  S.  P.  upon  a  time 
'policy,  Graham  v.  Sarras,'  5  B.  &  Ad.  1011.  So,  where  a  vessel  was 
to  sail  from  Sligo  on  or  before  the  first  September,  and  she  dropped 
down  the  river  before  the  day,  but  with  a  part  of  her  ballast  only,  there 
being  a  bar  at  the  mouth  of  the  river  which  she  could  not  pass  with  her 
full  complement  of  ballast ;  on  the  1st  September  she  passed  the  bar, 
where  boats  were  waiting  with  the  remainder  of  the  ballast,  but  in  doing 
80  she  struck,  and  the  master,  fearing  that  she  had  received  injury,  put 
into  an  adjoining  port,  without  taking  in  the  ballast,  which  was  not  in 
fact  taken  in  until  the  4th,  when  the  ship  proceeded  on  her  voyage :  this 
was  holden  not  to  be  sufficient.  Pittigrew  v.  Pringle,*  8  S.  &  Ad.  514. 
In  the  same  manner,  if  there  be  a  warranty  to  sail  after  a  particular 
day,  it  is  broken,  and  the  policy  avoided,  by  sailing  before  the  day.  Ye- 
zian  V.  Grant,  Park.  326. 

Warranty  as  to  the  safety  of  the  ship  at  a  particular  time. — 
In  a  policy  upon  a  ship  from  A.  to  B.,  warranted  in  port  on  a  previous 
day,  this  seems  the  port  of  A. ;  and  if  she  were  not  in  that  port  on  the 
*day,  although  then  safe  in  some  other  port,  it  is  not  sufficient-^  .. 
to  satisfy  the  warranty,  and  the  underwriters  are  discharged. '-  ^ 
Colby  V.  Hunter,"  Moody  &  M.  81.  But  if  in  a  policy  on  a  ship,  lost 
or  not  lost,  warranted  safe  on  a  certain  day,  and  she  were  safe  on  any 
part  of  that  day,  although  she  was  afterwards,  on  the  same  day,  and 
before  the  hour  at  which  the  policy  was  effected,  lost,  the  underwriters 
will  be  holden  liable.     Blackhurst  v.  Cockel,  3  T.  R.  360. 

Warranty  to  depart  with  convoy. — ^A  convoy  is  a  naval  force, 
under  the  command  of  an  officer  appointed  for  the  purpose  by  the 
government,  or  by  the  admiral  in  chief  on  the  station,  for  the  protec- 
tion of  trading  ships  on  their  voyages ;  and  if  a  man-of-war,  not  ap- 
pointed for  the  purpose,  take  charge  of  a  trading  ship,  and  act  as  convoy 
to  her,  still  this  will  not  be  a  compliance  with  a  warranty  to  sail  with 
convoy.  Hibbert  v.  Pigou,  3  Doug.  224.  A  warranty  to  sail  with 
convoy  therefore  means,  with  such  a  convoy  as  government  pleases  to 
appoint ;  and  whether  it  consists  of  the  same  set  of  ships  for  the  whole 
voyage,  or  of  separate  ships  at  different  stations,  or  otherwise,  it  is  a 
convoy  for  the  voyage.  Per  Ld.  Mansfield,  C.  J.  in  Smith  v.  Read- 
shaw.  Park.  349.  And  therefore  where  a  ship  on  a  voyage  from  Cadiz 
to  Amsterdam  was  warranted  to  sail  with  convoy,  and  the  convoy  ap- 
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pointed  was  from  Cadiz  to  the  Downs^  and  from  the  Downs  to  Amster- 
dam, and  the  ship  sailed  with  the  conyoj  from  Cadiz,  but  before  she 
reached  the  Downs  she  was  lost ;  the  coart  held  this  to  be  a  sufficient 
compliance  with  the  warranty,  and  that  it  was  not  necessary  that  there 
should  be  the  same  convoy  all  the  way  from  Cadiz  to  Amsterdam.  De 
Gray  v.  Claggett,  Park,  349.  So,  where  a  ship  was  insured  at  and 
from  London  to  St.  Sebastian,  and  after  she  had  proceeded  to  a  certain 
latitude  with  the  convoy,  one  of  the  men-of-war  was  detached  with  those 
ships  which  were  for  St.  Sebastian,  but  with  orders  not  to  proceed 
further  than  Bilboa,  which  was  near  it,  and  which  was  accordingly  done : 
this  was  holden  a  good  compliance  with  the  warranty ;  and  BuIIer,  J. 
said,  that  if  government  thought  a  convoy  to  the  Cape  a  sufficient  con- 
voy to  the  East  Indies,  and  no  other  was  appointed,  and  that  the  usage 
was  to  consider  that  as  an  East  India  convoy,  he  should  hold  that  going 
with  such  a  convoy  was  a  compliance  with  the  warranty ;  the  captain 
of  a  merchant  ship  has  nothing  to  do  with,  nor  can  he  know,  the  instruc- 
tions from  the  Admiralty  to  the  king's  officers,  but  he  must  take  such 
convoy  as  he  finds.  D'Eguino  v.  Bewicke,  2  H.  BL  551.  But  if  he 
take  a  convoy  appointed  for  another  voyage  than  his  own,  although 
bound  on  the  same  course  for  a  great  portion  of  the  way,  it  will  not  be 
deemed  a  compliance  with  the  warranty ;  Cohen  v.  Hinckley,  1  Taunt. 
249 ;  it  must  be  a  convoy  for  the  voyage.  Id.  Lethulier's  case,  2 
Salk.  448;  Jeffreys  v.  Legendra,  8  Lev.  820,  per  Holt,  C.  J;  Lilly  v. 
Ewer,  1  Doug.  72,  74,  n* 

A  ship,  however,  is  not  bound  to  sail  with  convoy  from  the 
L  J  *very  port  where  she  is  loaded,  and  from  whence  she  takes  her 
first  departure :  and  if  she  sail  from  her  port  without  convoy  to  the  place 
of  rendezvous,  and  there  take  convoy  for  her  voyage,  it  will  be  sufficient; 
and  this,  even  although  there  may  happen  to  be  convoy  for  ships  on 
other  destinations  between  her  loading  port  and  the  place  of  rendezvous. 
Warwick  v.  Scott,  4  Camp.  62.  And  if  she  be  taken  or  lost  in  this 
passage  between  her  loading  port  and  the  place  of  rendezvous,  the  under- 
writers will  be  liable.  Gordon  v.  Morley,  2  Str.  1265 ;  Campbell  v. 
Bordieu,  Id.  But  if  she  arrive  safely  at  the  place  of  rendezvous,  and 
find  that  the  convoy  has  sailed,  she  cannot  legally  sail  from  thence  for 
the  purpose  of  overtaking  it.  Cohen  v.  Hinckley,  1  Taunt.  249.  On 
the  other  hand,  where  a  ship  sailed  from  her  port  of  loading  to  the 
place  of  rendezvous  under  the  convoy  of  a  frigate,  with  instructions  in 
a  certain  case  to  proceed  on  her  voyage ;  and  having  parted  convoy  of 
the  frigate  from  stress  of  weather,  she  instead  of  proceeding  to  the  ren- 
dezvous, bore  away  to  her  port  of  destination :  this  was  holden  to  be  a 
sailing  with  convoy,  sufficient  to  satisfy  the  warranty.  Manning  v. 
Gist,  3  Doug.  74.  For  although  it  is  not  sufficient  to  sail  with  convoy, 
or  depart  with  convoy,  which  mean  the  same  thing,  2  Salk.  448,  but  the 
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8hip,  if  she  can,  must  remain  under  the  protection  of  the  conyo j  daring 
the  whole  of  the  voyage,  88  G.  3,  c.  76,  s.  2,  yet  if  she  be  separated 
from  it  by  stress  of  weather,  and  proceed  on  the  remainder  of  her  voyage 
without  it,  she  is  thereby  excused,  and  the  warranty  will  be  deemed  to 
be  complied  with.  Per  Ld.  Mansfield,  C.  J.,  in  Lilly  v.  Ewer,  1  Doug. 
73;  Jeffrey  v.  Legendra,  3  Lev.  320,  2  Salk.  443.  But  even  in  such  a 
case,  if  she  put  in,  for  the  purpose  of  refitting,  to  a  port  from  whence 
convoy  usually  sail  for  her  place  of  destination,  and  she  afterwards  sail 
without  convoy,  this  will  not  be  a  compliance  with  the  warranty,  and  the 
underwriters  will  not  be  liable.  Morrice  v.  Dillon,  2  Selw.  N.  P.  992 ; 
but  see  Laing  v.  Glover,^  5  Taunt.  49,  semb.  cont.  So,  if  the  master 
or  crew,  from  negligence,  fail  to  get  the  ship  under  way  in  time  for  con- 
voy, so  that  she  loses  it,  Taylor  v.  Woodness,  Park,  849,  or  if,  after 
getting  under  way,  the  ship  wait  some  time  for  the  master  to  come  on 
board,  so  that  she  loses  her  position  in  the  convoy,  Waltham  v.  Thomp- 
son, 1  March.  Ins.  381,  it  will  be  a  breach  of  the  warranty,  and  the  un- 
derwriters will  be  discharged.  And  in  all  cases  of  breach  of  warranty 
in  this  respect,  if  a  loss  happen,  it  is  perfectly  immaterial  whether  it 
happen  frooa  the  want  of  convoy  or  not ;  the  instant  the  warranty  is 
broken,  the  insurance  is  at  an  end.     Hibbert  v.  Pigou,  3  Doug.  224. 

In  order  to  comply  with  a  warranty  to  sail  with  convoy,  it  is  also 
necessary  that  the  captain  of  the  ship  should  obtain  sailing  instructions 
from  the  commander  of  the  convoy.  Webb  v.  Thompson,  1 B.  &  P.  6, 
per  BuUer,  J. ;  Anderson  v.  Pitcher,  2  B.  &;  P.  164.  But  where  a  ship 
put  into  the  port  of  rendezvous,  and  waited  there  two  months  for  con- 
voy;  at  last  the  *convoy  came,  and  in  passing  the  port  made  ^^-,-,--1 
signal  for  this  and  other  ships  to  join,  and  she  came  out  accord-  ^  -^ 
ingly,  and  in  a  short  time  afterwards  joined  the  convoy,  which  had 
sailed  gently  on ;  but  it  was  blowing  so  hard,  and  the  sea  so  rough,  that 
she  could  not  put  out  a  boat  to  communicate  with  the  commander  of 
the  convoy,  and  before  she  had  an  opportunity  of  getting  sailing  in- 
structions from  him,  she  was  captured  by  an  enemy's  privateer :  the 
court  held  that,  under  these  circumstances,  the  want  of  sailing  instruc- 
tions was  not  a  failure  of  compliance  with  the  warranty  to  sail  with 
convoy.     Victorin  v.  Cleeve,  2  Str.  1250. 

Warranty  that  the  property  is  neutral. — In  war  time,  this  is  a 
very  common  and  ordinary  warranty ;  it  is  a  warranty  upon  the  part  of 
the  assured  that  the  ship  or  other  matter  insured  is  the  property  of  a 
subject  of  a  state  in  peace  with  both  of  the  belligerent  powers.  And 
where  pending  a  war  between  this  country  and  France,  a  ship  was 
insured,  warranted  American,  and  proteoted  by  the  American  flag,  and 
it  appeared  that  she  had  American  papers  and  belonged  to  a  person 
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who  was  born  in  America,  bat  who  at  the  time  was  permanently  resident 
in  this  country :  it  was  holden  that  the  ship  was  not  sufficiently  neutral 
to  satisfy  the  warranty.  Tabbs  v.  Bendelack,  8  B.  &  P,  207,  n.,  4  Esp. 
108.  However,  a  warranty  that  the  ship  is  American,  does  not  mean 
that  she  is  American  built,  but  merely  that  she  belongs  to  an  American 
subject.  Wilson  v.  Buckhouse.  Peake,  Add.  Ca.  119.  And  this  war- 
ranty is  deemed  to  have  relation,  not  to  the  time  of  the  loss,  but  merely 
to  the  time  of  the  inception  of  the  risk;  and,  therefore,  if  the  thing  in- 
sured were  neutral  at  the  time  the  risk  commenced,  it  is  little  matter 
whether  it  be  so  or  not  at  the  time  of  the  loss.  Tyson  v.  Gurney,  3  T. 
B.  477.  And  therefore  where  a  Dutch  ship  was  insured  warranted 
neutral,  and  sailed  at  a  time  when  Holland  and  this  country  were  at  peace, 
but  hostilities  commenced  between  them  whilst  the  ship  was  on  her 
voyage,  after  which  a  loss  occurred :  it  was  holden  that  the  underwriters 
were  liable.  Eden  et  al.  v.  Parkinson,  2  Doug.  732.  Where,  however, 
a  ship  was  condemned  by  a  foreign  court  of  admiralty,  for  a  breach  of 
neutrality  during  the  voyage,  by  the  captain  and  crew  forcibly  rescuing 
the  ship  when  seized  and  carried  into  port  by  a  belligerent  power  for  the 
purpose  of  search :  this  was  holden  to  be  a  breach  of  warranty  of  neu- 
trality. Garrels  v.  Kensington,  8  T.  R.  230.  On  the  other  hand,  if 
it  turn  out  that  the  thing  insured  was  not  neutral  property  at  the  time 
the  risk  commenced,  it  is  little  matter  whether  a  subsequent  loss  were 
occasiotied  by  a  defect  of  neutrality  or  not ;  if,  for  instance,  the  loss  be 
by  perils  of  the  sea,  and  not  by  capture,  still  the  underwriters  are  not 
liable.     Woolmer  v.  Muilman,  3  Burr.  1419,  1  W.  Bl.  427. 

But  it  is  not  a  sufficient  compliance  with  this  warranty  that  the  ship  be 

r*i»7ftl  ^^^^^'''^  ^^  ^*^^  J  ^^^  ™^^*  ^^^^  ^®  provided,  at  the  time  *of  her 
^  -I  sailing,  with  all  documents  necessary  to  entitle  her  to  the  pri- 
vileges of  such  neutral  flag.  Barzillay  v.  Lewis,  3  Doug.  126.^  And 
therefore  where  a  ship,  warranted  American,  sailed  without  a  certain 
passport,  which  was  required  by  a  treaty,  then  existing  between  France 
and  America :  it  was  holden  that  the  warranty  was  not  complied  with, 
and  that  the  owners  were  discharged,  although,  the  ship  suffered  no  in- 
convenience from  the  want  of  it.     Lich  v.  Parker,  7  T.  R.  705. 

To  prove  that  a  ship  is  of  a  particular  nation,  it  is  sufficient  prmd 
facie  evidence  that  the  ship  carried  the  flag  of  that  nation  at  times  when 
she  was  free  from  all  danger  of  capture,  and  that  the  captain  addressed 
himself  to  the  council  of  that  nation  at  a  foreign  port.  Archangel  v. 
Thompson,  2  Camp.  620.  On  the  other  hand,  to  prove  that  the  ship  or 
goods  were  not  neutral,  a  sentence  of  condemnation,  by  a  foreign  court 
of  admiralty,  either  expressly  stating  as  the  ground  of  it  that  they  were 
not  neutral,  Fernandez  v.  Da 'Costa,  Park,  687;  Barzillay  v.  Lewis,  3 
Doug.  126 ;  Lothian  v.  Henderson,  3  B.  &  P.  409,  or  that  she  did  not 
possess  the  documents  necessary  to  entitle  her  to  the  privilege  of  a  neu- 

*  Coolidge  T.  Fireman's  Ins.  Co.;  14  Johns,  308. 
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tral  flag,  De  Souza  v.  Ewer,  Park,  861 ;  Geyer  v.  Aguilar,  7  T.  R.  681 ; 
Baring  v.  Royal  Exchange  Ass.  Co.,  5  East,  89,  or  not  expressing  any 
ground  of  the  decision  on  the  face  of  it,  Saloucci  v.  Woodmar,  8  Doug. 
845 ;  Kindersley  v.  Chase,  Park,  544,  is  conclusive  eyidence.  But  if 
the  sentence  be  ambiguous,  it  is  not  conclusive ;  Bernardi  v.  Motteaux, 
2  Doug.  575 ;  or  if  it  show  a  different  ground  upon  the  face  of  it,  it  is 
no  evidence  of  the  want  of  neutrality.  Id.  Pollard  v.  Bell,  8  T.  R. 
484 ;  Bird  v.  Appleton,  Id.  562.  But  condemnation  as  prize,  by  a 
consul,  is  of  no  effect.  Havelock  v.  Lockwood,  8  T.  R.  268.  So  if 
there  be  no  warranty  in  fact,  the  sentence  of  a  foreign  court  of  admi- 
ralty, condemning  the  ship  or  goods  as  "  belonging  to  the  enemies  of  the 
Republic,"  is  of  no  effect,  as  it  negatives  no  fact  which  the  plaintiff  is 
bound  to  prove.  Christie  v.  Secretan,  8  T.  R.  192 ;  Dawson  v.  Atty, 
7  East,  367. 

Warranty,  free  op  capture,  etc.,  in  port. — This  is  an  engage- 
ment upon  the  part  of  the  assured,  that  the  insurers  shall  not  be  liable 
for  a  loss  by  capture,  seizure,  or  confiscation  in  port.  A  warranty 
against  capture  in  port  does  not,  however,  protect  the  underwriters  from 
a  loss  by  capture  in  a  place  which  is  not  within  the  limits  of  any  port, 
although  it  may  be  within  the  headlands  at  the  mouth  of  a  river;  and 
therefore,  where  a  ship  insured  from  Rotterdam  to  London,  and  war- 
ranted free*  from  capture  in  port,  was  captured  whilst  lying  at.  anchor 
near  Ghoree  in  the  river  Maes, — the  underwriters  were  holden  liable. 
Baring  v.  Yauz,  2  Camp.  541.  So,  where  a  ship  was  captured  at  her 
moorings,  being  neither  within  the  cajmt  portHs,  nor  within  that  part  of 
the  haven  where  ships  unloaded,  it  was  holden  that  the  underwriters 
were  liable,  although  the  ship  was  warranted  free  of  capture  in  her  port 
of  '^'destination.  Keyser  v.  Scott,  4  Taunt.  606.  So,  a  warranty  p^^i^Q-. 
against  capture  in  the  ship's  port  of  discharge,  does  not  include  ^  -^ 
a  capture  in  the  open  sea,  outside  a  port,  by  a  force  issuing  from  the 
port  of  discharge.  Mellish  v.  Staniforth,  3  Taunt.  499.  So,  where  a 
ship  is  warranted  free  from  capture  or  seizure  in  port  or  ports,  a  cap- 
ture by  an  enemy's  ship,  whilst  the  vessel  insured  is  lying  in  an  open 
road,  outside  of  a  harbour,  has  been  holden  not  to  be  within  the  war- 
ranty.   Brown  v.  Tiemey,  1  Taunt.  517. 

A  warranty  from  seizure  in  port,  means  a  seizure  by  the  governing 
power  of  the  country ;  a  warranty  against  confiscation  means  something 
more,  namely,  not  only  the  seizure,  but  some  act  done  by  the  govern- 
ment of  the  country  after  the  seizure,  and  both  done  in  the  port.  And 
therefore,  where  a  ship  was  insured  to  Pillau  in  Prussia,  warranted  free 
of  confiscation  by  the  government  in  her  port  of  discharge,  and  upon 
her  arrival  in  the  roads  of  Pillau,  she  was  boarded  by  two  different 
parties,  one  a  party  of  Prussian  soldiers,  the  other  the  crew  of  a  French 
privateer,  who  disputed  the  possession  of  her,  but  agreed  to  take  her 
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into  PiUau,  in  order  to  settle  their  claims ;  the  Prussian  government 
thereupon  referred  the  matter  to  the  French  government  at  Paris,  "where 
the  ship  was  condemned  as  prize  to  the  French  captors,  and  was  after- 
wards given  up  to  them :  this  was  holden  not  to  be  a  confiscation  within 
the  warranty,  for  the  warranty  imported  something  more  to  be  done  on 
behalf  of  the  local  government,  at  the  port  of  discharge,  than  the  mere 
act  of  seizure.  Levi  v.  Allnutt,  15  East,  267.  Sut  where  a  ship,  war- 
ranted free  of  seizure  in  port,  and  bound  for  Pillau,  was  seized  whilst 
lying  at  anchor  in  Pillau  roads,  where  vessels  partly  unloaded  to  enable 
them  to  come  over  the  bar  into  the  inner  harbour ;  this  was  holden  to 
be  a  seizure  in  port,  so  as  to  come  within  the  meaning  of  the  warranty. 
Maydhew  v.  Scott,  8  Camp.  205.  So  where  goods  on  board  a  ship 
bound  to  the  Baltic  were  insured  from  London  to  any  ports  or  places 
in  the  Baltic,  with  warranty  of  the  goods  being  free  of  capture  or 
seizure  in  the  ship's  port  or  ports  of  discharge,  and  the  ship  having  ar- 
rived in  the  outer  roads  of  Pillau,  where  large  ships  like  this  were 
obliged  to  discharge  part  of  their  cargo  above  mentioned,  the  master 
went  on  shore  to  report  his  ship  and  cargo,  and  get  permission  to 
unload,  and  to  give  directions  for  that  purpose ;  but  in  five  or  six  days 
afterwards,  when  he  returned,  a  guard  of  Prussian  soldiers  and  a  pilot 
also  came,  took  possession  of  the  ship,  discharged  part  of  the  cargo  into 
a  lighter,  and  took  the  ship  with  the  remainder  of  the  cargo  over  the 
bar  into  the  inner  harbour,  where  both  ship  and  cargo  were  confiscated  : 
this  was  holden  to  be  a  seizure  in  the  port  of  discharge  (the  captain 
having  elected  it  as  such)  within  the  meaning  of  the  warranty,  and  the 
underwriters  were  holden  not  liable.  Dalgleish  v.  Brooke,  15  East,  295. 
So  where  British  goods  on  board  a  neutral  ship  were  warranted  free 
of  capture  or  seizure  in  her  port  or  ports  of  discharge;  and  the 
P^-^^-*ship,  according  to  instructions,  proceeded  to  the  river  Jahde 
^  J  with  a  supercargo,  who  there  left  her,  and  went  to  Varel,  thirty- 
nine  miles  up  the  river,  to  give  notice  to  a  correspondent,  of  the  ship's 
arrival,  and  to  ascertain  the  best  place  for  landing  the  cargo ;  in  the 
mean  time  the  ship,  whilst  lying  on  and  off  about  fifteen  miles  up  the 
river,  where  it  is  two  miles  wide,  was  attacked  from  the  shore  by  the 
enemy,  who  was  in  possession  of  the  country,  and  seized :  this  was 
holden  to  be  a  seizure  in  the  ship's  port  of  discharge,  the  meaning  of 
the  warranty  being  to  discharge  the  underwriters  of  all  land  risks,  and 
leave  them  liable  for  sea  risks  only ;  and  the  word  ^^port"  must  in  such 
a  case  be  understood  in  its  general  and  most  extensive  sense,  as  contra- 
distinguished from  the  high  seas.  Jarman  v.  Coape,  13  East,  394 ;  and 
see  Oom  v.  Taylor,  8  Camp.  204.  But  where  a  ship,  warranted  free  of 
confiscation  by  the  government  in  her  port  of  discharge,  sailed  for  Pil- 
lau, and  anchored  two  German  miles  from  that  place,  and  three  English 
miles  outside  the  outer  roadstead;  she  was,  however,  captured  by  Prus- 
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Bian  soldiers  who  came  off  in  a  boat  from  Pillau  for  that  parpose :  this 
was  holden  not  to  be  within  the  meaning  of  the  warranty.  Levy  v. 
Yanghan,  4  Taunt.  387.  Whether  the  ship  were  in  port  or  not  at  the 
time  of  the  seizure^  however,  is  always  a  qnestion  of  fact  for  the  jury. 
Reyner  y.  Pearson,  4  Tannt.  662 ;  Levin  v.  Newnham,  Id.  722.  So,  if 
a  ship,  insured  against  the  perils  of  the  seas,  and  also  warranted  free  of 
capture  and  seizure,  be  wrecked  upon  the  enemy's  coast  and  wholly 
lost,  and  the  ship  whilst  lying  upon  the  strand  be  seized  by  the  enemy, 
this  is  not  within  the  warranty,  for  the  wreck  of  the  ship  was  the  proxi- 
mate cause  of  the  loss.  Hehn  v.  Corbett,^  2  Sing.  205.  But  if  the 
ship  in  such  a  case  had  met  with  an  average  loss  only,  there  being  ulti- 
mately a  total  loss,  the  assured  could  not  recover,  except  for  actual  dis- 
bursements made  for  the  repair  of  the  damage.  Livie  v.  Janson,  12 
East,  648.  Where  in  such  a  case,  the  assured  declared  generally  as  for 
a  loss  by  hostile  seizure,  without  negativing  its  being  a  seizure  in  port, 
this  was  holden  to  be  no  cause  for  arresting  the  judgment  after  verdict. 
Rucker  v.  Green,  15  East,  288. 

Warranty  as  to  thb  means  of  bbfence. — In  war  time,  the  policy 
frequently  warrants  that  the  ship  shall  carry  a  certain  number  of  guns, 
a  certain  complement  of  men,  &c. ;  and  the  insurance  is  on  this  account 
effected  at  a  proportionately  cheaper  rate.  But  a  warranty  that  a  ship 
shall  have  a  certain  number  of  guns,  does  not  necessarily  imply  that 
she  shall  carry  a  complement  of  men  sufficient  to  work  them  all.  Hyde 
V.  Bruce,  3  Doug.  213.  So  a  warranty  that  the  ship  shall  carry  thirty 
seamen  besides  passengers,  has  been  holden  to  mean  a  ship's  company 
of  thirty,  including  cook,  surgeon,  boys,  &c.  Bean  v.  Stupart,  1  Doug. 
11. 

Warranty,  how  made. — ^A  warranty  may  be  either  embodied  in  the 
policy  or  witten  in  the  margin,  or  even  written  across  it.  *Ken-  pj^^Q^-, 
yon  V.  Berthon,  1  Doug.  12,  n.  "In  port,  20th  July,  1776,"  L  1«^1J 
written  across  it  has  been  deemed  a  good  warranty.  Id.  "Six  six- 
pounders  on  her  upper  decks,  thirty  seamen  besides  passengers,"  writ- 
ten in  the  margin,  was  holden  a  good  warranty.  Bean  v.  Stupart,  1 
^  Doug.  11.    But  it  must  appear  upon  the  face  of  the  policy,  and  not 

wrapped  up  in  or  wafered  to  it,  or  the  like.  Pawson  v.  Watson,  Cowp. 
790.  And  no  representation  not  appearing  on  the  face  of  the  policy 
can  be  deemed  to  be  a  warranty.     Id. ;  and  see  1  Doug.  12,  n. 

A  warranty,  as  we  have  seen,  must  be  strictly  complied  with.  But  in 
construing  it,  it  will  not  be  holden  to  include  anything  not  necessarily 
implied  in  it.  A  warranty  that  a  ship  shall  carry  a  certain  number  of 
guns,  is  not  a  warranty  that  she  shall  carry  a  sufficient  number  of  men 
to  work  them.     Hyde  v.  Bruce,  3  Doug.  213.    An  insurance  on  "  the 
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cargo,"  being  1031  hogsheads  of  wine,  does  not  amount  to  a  warranty 
that  this  is  the  whole  of  the  cargo.     MuUer  v.  Thompson,  2  Camp.  610. 

Date. — It  is  prudent  at  least  that  the  policy  shall  in  all  cases  be 
dated  on  the  day,  month,  and  year  on  which  it  is  signed.  This  is  not 
perhaps  necessary  to  the  validity  of  the  instrument,  but  it  is  exceed- 
ingly convenient,  as  primd  facie  evidence  of  the  time  when  the  insurance 
was  effected. 

Stamp. — By  stat.  7  &  8  Vict.  c.  21,  s.  1,  the  stamps  formerly  re- 
quired on  policies  or  other  instruments  of  sea  assurance  in  Great  Britain 
and  Ireland,  were  repealed,  and  the  following  duties,  in  the  schedule 
annexed  to  the  Act,  substituted  for  them. 

I.  For  and  in  respect  of  every  policy  of  assurance  or  insurance,  or 
other  instrument,  by  whatsoever  name  the  same  shall  be  called,  whereby 
any  insurance  shall  be  made  upon  any  Mp  or  vessely  or  upon  any  gooda, 
merchandise,  or  other  property  on  board  of  any  ship  or  vessel,  or  upon 
the  freight  of  any  ship  or  vessel,  or  upon  any  other  interest  in  or  relat- 
ing to  any  ship  or  vessel,  which  may  lawfully  be  insured  for  or  upon 
any  voyage  whatever,  the  following  duties,  where  the  whole  sum  insured 
shall  not  exceed  lOOZ.,  and  where  the  whole  sum  insured  shall  exceed 
lOOZ.,  then  for  every  lOOZ.,  and  also  for  any  fractional  part  of  lOOt, 
whereof  the  same  shall  consist :  that  is  to  say, — 

Where  the  premium  or  consideration  for  such  insurance,  actually 

and  bond  fide  paid,  given  or  contracted  for,  shall  not  exceed  9.  d. 

the  rate  of  10«.  per  cent,  on  the  sum  insured 0  3 

Exceeding  lOd.  and  not  exceeding  20«.      .     « 0  6 

"        208.        "  "  808 10 

"        30«.         "          "          408 2  0 

"        408.        "          "          508 8  0 

"        508 4  0 

But  if  the  separate  intereats  of  two  or  more  distinct  persona  shall 
be  insured  by  one  policy  or  instrument,  then   the  said    respective 

r*l  891  *^^^^®^  *^  ^^.®  ^**®  ™*y  require,  shall  be  charged  thereon,  in  re- 
*-  -^  spect  of  each  and  every  fractional  part  of  lOOZ,,  as  well  as  in 
respect  of  every  full  sum  of  lOOZ.,  which  Aall  be  thereby  insured  upon 
any  separate  and  distinct  interest. 

II.  And  for  and  in  respect  of  every  policy  of  assurance  or  insurance, 
or  other  instrument,  whereby  any  such  insurance  as  aforesaid  shall  be 
made,  for  any  certain  time  or  period  of  time^  the  following  rates  or  sums 
for  every  lOOZ.,  and  also  for  any  fractional  part  of  lOOZ.,  whereof  the 
same  shall  consist :  that  is  to  say, — 

Where  any  such  insurance  shall  be  made  for  any  term  or  period  not 
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exceeding  six  calendar  months, — 2«.  6d,  Exceeding  six  calendar 
months, — ia. 

III.  And  for  and  in  respect  of  every  policy  of  assurance  or  insurance, 
or  other  instrument,  by  whatever  name  the  same  shall  be  called,  where- 
by any  insurance,  commonly  called  Mutual  Inturanee^  shall  be  made, 
or  whereby  divers  persons  shall  insure  or  agree  to  insure  one  another, 
without  any  premium  or  pecuniary  consideration,  from  any  loss,  damage, 
or  misfortune  that  may  happen  of  or  to  any  ship  or  vessel,  or  any  g^ods, 
merchandise,  or  other  property  on  board  of  any  ship  or  vessel,  or  the 
freight  of  any  ship  or  vessel,  or  any  other  interest  in  or  relating  to  any 
ship  or  vessel,  which  may  lawfully  be  insured  upon  any  voyage  what- 
ever,  and  not  for  any  period  of  time : — 

For  every  sum  of  lOOZ.,  and  also  for  each  and  every  fractional  part 
of  lOOZ.,  thereby  insured  to  any  person  or  persons, — 2s.  6d. 

Effect  of  alteration. — ^An  alteration  of  the  policy,  in  an  immaterial 
part,  after  being  executed,  does  not  affect  its  validity.  As,  for  instance, 
a  policy  on  a  ship  ^^  at  and  from  A.  and  B.,"  has  been  holden  not  to  be 
vitiated  by  adding,  without  the  consent  of  the  underwriters,  the  words 
"both  or  either."  Clapham  v.  Cologan,  3  Camp.  882.  So,  where  in  a 
policy  on  a  ship,  &c.,  from  Liverpool  to  the  coast  of  Africa,  with  liberty 
to  sell,  barter,  and  exchange  goods,  the  words  ^^and  to  trade"  were 
added  by  the  assured :  the  court  held  the  alteration  to  be  immaterial,  as 
he  had  a  liberty  to  trade  by  the  other  words  of  the  policy.  Sanderson 
v.  Symons,*  1  Brod.  &  B.  426 ;  4  Moore,  42  ;^  Sanderson  v.  M'Cullom,^ 
4  Moore,  6. 

But  if  a  policy  be  altered  in  a  material  part,  after  it  is  executed,  it  is 
no  longer  binding  on  those  of  the  underwriters  who  do  not  consent  to  it. 
And  therefore  where  a  policy  was  executed  in  the  common  printed  form, 
without  any  specific  subject  of  insurance  being  inserted  in  writing,  and 
the  thing  insured  was  afterwards  inserted  in  writing,  and  the  addition 
signed  by  some  only  of  the  underwriters,  but  not  by  others :  the  court 
held  that  no  action  could  be  maintained  upon  the  policy  against  any  of 
those  underwriters  who  had  not  signed  the  *alteration.  Langhorn  pj^^  J^Q^ 
V.  Cologan,  4  Taunton,  830.  So,  where,  after  execution  of  a  ^  J 
policy  on  goods  from  Batavia  to  London,  the  time  of  sailing  was  en- 
larged from  October  to  December  by  the  assured,  and  acquiesced  in  by 
all  the  underwriters  except  the  defendant ;  the  court  held  that,  as  this 
was  a  material  alteration,  the  defendant  was  no  longer  liable,  although 
it  appeared  that  subsequently  to  this  he  had  signed  three  different 
memoranda  which  had  been  added  to  the  policy.  Fairlie  v.  Christie,^ 
7  Taunt.  412.  So,  where  a  policy  was  effected  on  a  ship  and  goods  at 
and  from  Cuba  to  Liverpool,  ''with  liberty  in  that  voyage  to  proceed 
and  sail  to,  and  tonch  and  stay  at,  any  ports  or  places  whatsoever,  and 
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with  leave  to  discharge  and  take  in  at  any  ports  or  places  she  might 
call  at,  T?ithout  prejudice  to  that  insurance ;"  and  after  the  subscription 
of  the  policy,  the  assured  added  '^  with  leave  to  call  off  Jamaica,"  which 
was  acquiesced  in  bj  all  the  underwriters  except  the  defendant,  without 
increase  of  premium ;  the  court  held  that  this  was  a  material  alteration, 
and  avoided  the  policy  as  against  the  defendant.  Forshaw  v.  Chabert,* 
3  Brod.  &  B.  158.  So,  where  a  policy  from  Culmar  to  Portsmouth, 
was  altered  with  the  consent  of  some  of  the  underwriters,  by  inserting 
the  words  '^or  Weymouth"  after  Portsmouth:  the  court  held  that  by 
this  alteration  the  policy  was  avoided,  as  against  an  underwriter  who 
was  ignorant  of  the  alteration  at  tl^e  time  it  was  made,  but  who,  upon 
being  informed  of  it  afterwards,  said  he  would  not  take  advantage  of  it. 
Campbell  v.  Christie,**  2  Stark.  64.  But  with  the  consent  of  the  parties, 
a  policy  may  be  altered,  even  in  a  material  point,  without  affecting  its 
validity.  And  therefore  it  was  holden  that  a  policy  containing  a  warranty 
that  the  ship  would  sail  on  or  before  a  particular  day,  might  be  altered 
pending  the  risk,  by  a  memorandum,  whereby  the  underwriters,  in  con- 
sideration of  a  further  premium,  agreed  to  cancel  the  warranty,  and 
to  make  a  return  of  premium  if  the  ship  should  sail  with  convoy.  Rids- 
dale  v.  Shedden,  4  Camp.  107. 

But  if  the  alteration,  by  consent,  be  made  after  the  inception  of  the 
risk,  and  be  such  as  to  make  the  policy  a  new  instrument,  it  will  require 
a  fresh  stamp.  See  R.  v.  Gillson,''  R.  &  Ry.  Cr.  C.  138.  And  where 
a  policy  at  first  was  on  ^^  ship  and  outfit,"  but  after  the  ship  sailed,  it 
was  declared  by  the  consent  of  all  parties  to  be  on  "ship  and  goods,"  by 
a  memorandum  written  on  a  blank  space  in  the  body  of  the  policy,  but 
without  a  new  stamp  ;  the  policy  being  declared  upon  as  on  ship  and 
goods,  it  was  holden  that  the  assured  could  not  recover  upon  it  for  want 
of  a  fresh  stamp ;  and  it  being  afterwards  declared  on  as  upon  ship  and 
outfit,  it  was  holden  that  he  could  not  recover  upon  it,  by  reason  of  the 
alteration  appearing  upon  the  face  of  the  instrument.  French  v.  Pat- 
ten, 9  East,  351 ;  and  see  Hill  v.  Patten,  8  East,  373. 


[*184]  *SECTION    II. 

TOTAL  LOSS,  AND  ABANDONMENT. 

I.   TOTAL    LOBt. 

What. — A  total  loss  is  of  two  kinds :  first,  an  actual  loss,  by  any 
of  the  perils  insured  against,  where  the  thing  insured  perishes,  and  is 
wholly  lost  to  the  owner, — as  where  the  ship  and  her  cargo  are  bamt, 
or  sink  and  are  lost  in  the  sea ;  secondly,  a  constructive  total  loss,  where 
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the  thing  insured  still  exists  in  specie,  but  from  some  of  the  perils  in- 
sured against,  the  voyage  becomes  wholly  lost,  or  the  ship  so  damaged 
that  it  is  not  worth  the  assured's  while  to  have  her  repaired,  or  if  cap- 
tured and  recaptured,  and  the  salvage  and  expenses  would,  if  paid  by  the 
insured,  amount  to  more  than  half  of  the  sum  insured, — in  which  cases 
the  insured  may  abandon  the  thing  insured  to  the  underwriters,  and 
claim  as  for  a  total  loss. 

The  meaning  of  a  total  loss,  however,  is  not  that  the  whole  of  the 
goods  insured  by  any  one  party  are  lost,  but  that  those  which  are  lost, 
are  wholly  lost.  And  therefore  where,  in  the  case  of  a  valued  policy 
on  flax,  warranted  free  of  particular  average,  the  ship  was  wrecked,  and 
the  assured  did  not  abandon,  but  laboured  all  he  eouldto  save  the  cargo, 
and  in  fact  saved  about  a  sixteenth,  though  m\ich  damaged :  it  was  holden 
that  he  was  entitled  to  recover  as  for  a  total  loss  of  that  part  which  was 
totally  lost,  but  not  for  the  rest,  which  was  saved  for  him  in  specie,  though 
deteriorated.    Davy  v.  Milford,  15  East,  559. 

How  ESTIMATED. — In  the  case  of  a  valued  policy,  as  the  parties  have 
already  agreed  upon  the  value  of  the  thing  insured,  the  underwriter  or 
underwriters,  in  case  of  a  total  loss,  must  pay  the  full  amount  of  it, — 
each,  the  amount  of  his  subscription.  But  if  it  be  an  open  policy,  then, 
in  the  case  of  an  insurance  upon  goods,  the  amount  of  the  invoice  price 
of  the  goods,  with  the  charges  of  shipping,  premium,  commission  (if 
any),  &c.,  are  taken  to  be  the  value,  and  the  underwriters  are  holden 
answerable  for  that  amount,  each  in  proportion  to  the  amount  of  his 
subscription,  but  not  beyond  it ;  they  are  not  chargeable  with  money 
paid  by  the  plaintiff,  in  pursuance  of  any  charter-party,  for  port-charges 
or  expenses  of  the  ship.     Winter  v.  Haldimand,''  2  B.  &  Ad.  649. 

U.   ABAKDONMKZVT. 

What  and  in  what  cases. — ^Where  the  thing  insured  is  not  actually 
lost,  but,  by  means  of  some  of  the  perils  insured  against,  it  becomes  of 
little  value  to  the  assured,  he  is  entitled  to  call  on  the  underwriter  to 
accept  of  what  is  saved,  and  to  pay  the  full  ^amount  of  his  in-  r^in/--! 
surance,  in  the  satae  manner  as  if  a  total  loss  had  actually  hap-  "-  -^ 
pened.  But  in  general,  before  he  can  do  this,  he  must  cede  or  abandon 
the  thing  insured  for  the  benefit  of  the  insurer ;  for  otherwise,  if  he  were 
allowed  to  recover  for  a  total  loss,  and  also  retain  the  property,  instead 
of  being  merely  indemnified,  which  is  the  true  nature  and  object  of  the 
contract  of  insurance,  he  would  be  a  gainer  by  it.  Therefore  if,  by  any 
of  the  perils  mentioned  in  the  policy,  the  voyage  be  so  defeated,  as  not 
to  be  worth  the  further  pursuit,-— or  if  the  ship  be  captured  and  recap- 
tured, and  the  salvage  be  so  high  that  with  the  expenses  it  would  equal 
a  moiety  of  the  value  of  the  thing  insured, — or  if  the  underwriter,  upon 
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being  applied  to,  refase  to  bear  these  expenses, — in  these  and  the  Iik6 
cases,  which  we  shall  consider  more  minutely  presently,  the  assured  may 
sue  as  for  a  total  loss,  having  first  abandoned  all  right  to  the  thing  in- 
sured to  the  uuderwriters,  to  fleal  with  as  they  may  think  proper.  And 
where  a  ship  insured  was  driven  by  stress  of  weather  into  a  port  ^here 
there  was  no  dock  to  receive  her,  and  it  appeared  that  she  had  suffered 
so  much  from  perils  of  the  sea  that  upon  examination  and  survey  it  was 
judged  expedient  to  break  her  up  and  sell  her  for  old  timber :  it  was 
holden  that  a3  the  ship  was  not  a  wreck,  but  existed  still  in  specie  as  a 
ship,  the  assured  could  not  maintain  an  action  against  the  underwriters, 
as  for  a  total  loss,  without  first  giving  notice  of  abandonment.  Bell  v. 
Nixon,*  Holt,  423.  But  where  a  ship  was  captured,  and  sold  by  the 
captors,  it  was  holden  the  owners  might  claim  for  a  total  loss,  without 
abandoning.  MuUett  v.  Shedden,  18  East,  804.  So,  where  the  cargo 
was  seized  and  unladen  by  orders  of  the  foreign  government  in  whose 
port  the  ship  was,  and  notice  of  abandonment  was  given  too  late,  the 
court  held  the  lateness  of  the  notice  to  be  immaterial,  as  the  assured 
might  in  such  a  case  sue  as  for  a  total  loss,  although  no  notice  of  aban- 
donment had  been  given.  Mellish  v.  Andrews,  15  East,  13.  So,  where 
hides  were  insured  on  board  a  ship  from  Valparaiso  to  Bordeaux,  and  in 
the  course  of  the  voyage  the  ship  met  with  bad  weather,  sprung  a  leak, 
and  the  damp  and  wet  had  such  an  effect  upon  the  hides,  in  heating  and 
causing  fermentation  in  them,  that,  when  the  ship  put  into  Buenos  Ayres 
to  refit,  and  the  hides  were  landed,  they  were  found  to  be  in  such  a  state 
of  putridity  they  could  not  be  carried  further,  and  the  captain  accord- 
ingly sold  them  there :  the  court  held  that  notwithstanding  the  hides 
were  warranted  free  of  particular  average,  this  loss  was  a  total  loss,  and 
the  assured  might  sue  for  it  as  such,  without  abandoning.  Roux  v.  Sal- 
vador, in  error,^  3  Bing.  N.  G.  266.^  So  in  all  cases  where  the  insurance 
is  upon  freight  only,  it  is  not  necessary  to  abandon.  Mount  v.  Harri- 
son,>^  4  Bing.  388 ;  Idle  v.  Royal  Exchange  Insurance  Company,^  3 
Moore,  115  ;  Green  v.  Same,*  6  Taunt.  68 ;  overruling  Parmeter  v.  Tod- 
hunter,  1  Gamp.  541. 

fi'lRBI  '^^^  assured,  however,  in  cases  where  he  may  thus  abandon, 
"'and  sue  for  a  total  loss,  is  not  bound  to  do  so ;  but  may,  if  he 
will,  elect  to  claim  for  an  average  loss  only ;  in  which  case  the  under- 
writers must  make  good  the  loss  he  shall  have  sustained,  and  the  ex- 
penses he  may  have  incurred,  in  the  proportion  of  their  respective  sub- 
scriptions to  the  policy,  as  we  shall  see  in  the  next  section. 
We  shall  now  consider  this  subject  a  little  more  in  detail. 

Where  the  voyage  is  lost. — If  from  any  of  the  perils  insured 

*  Hogg  v.  Augusta  Ins.  &  Banking  Co.,  7  Howard  U.  S.  595. 
•  Eng.  Com.  Uw  R.,  vol.  3.        '  Id.  32.        •  Id.  15.        »» Id.  4.        » Id.  1. 


MABINB    IKSURAKGB.  241 

against,  the  voyage  be  lost,  or  be  not  worth  pursuing,  by  reason  that 
the  expense  of  pursuing  it  will  exceed  the  benefit  to  be  derived  from  it, 
in  these  cases  the  owner  may  abandon.     Mitchell  v.  Edie,  1  T.  R.  615. 
Where  a  Dutch  ship,  laden  with  sugar,  was  captured  as  prize,  and  con- 
demned in  the  West  Indies,  and  was  then  insured  by  the  captors  on  a 
voyage  to  England ;  she  sailed  from  Tortola,  but  meeting  with  bad 
weather  she  became  so  leaky  that  she  was  in  peril  of  foundering,  and 
she  was  obliged  to  put  back  to  Tortola ;  and  upon  survey  she  was  found 
to  be  so  much  damaged  that  she  could  not  proceed  upon  her  voyage,  nor 
were  there  any  means  of  repairing  her  in  the  West  Indies ;  and  as  to 
the  sugar,  much  of  it  was  washed  out,  and  the  rest  damaged,  and  the 
casks  broken  and  in  bad  order,  and  there  were  no  ships  then  at  Tortola 
to  bring  it  to  this  country:  under  these  circumstances  it  was  thought  best 
to  sell  both  ship  and  cargo ;  the  assured  having  abandoned  and  claimed 
as  for  a  total  loss,  the  court  held  they  were  entitled  to  do  so,  as  the 
voyage  was  wholly  lost ;  and  this,  even  as  to  the  sugars,  although  they 
were  warranted  free  of  particular  average.     Manning  v.  Newnham,  3 
Doug.  180.     So,  where  a  ship,  by  stress  of  weather,  was  obliged  to  put 
back,  and  the  damage  she  had  sustained  was  of  such  a  nature  that  she 
could  not  pursue  the  voyage,  and  other  ships  could  not  be  procured  to 
take  the  cargo ;  this  was  holden  to  be  a  total  loss  of  ship,  cargo  and 
freight,  as  the  voyage  contemplated  was  lost.     Wilson  v.  Royal  Ex- 
change Ass.  Co.,  2  Gamp.  623.  So,  where  hides  were  shipped  at  Valparaiso 
for  Bourdeaux,  and  insured  warranted  free  from  average,  unless  general 
or  the  ship  should  be  stranded ;  the  ship  sailed  on  her  voyage,  but,  en- 
countering bad  weather,  she  sprung  a  leak,  and  was  obliged  to  put  into 
Bio  Janeiro  to  repair,  and  the  hides,  on  being  landed,  were  found  to 
have  heated  and  fermented,  by  reason  of  the  wet  and  damp,  to  such  a 
degree  that  they  were  in  a  putrid  state,  and  it  was  impossible  to  carry 
them  to  Bourdeaux ;  they  were  therefore  sold  at  Rio  by  auction  for  a 
comparatively  small  sum :   the   assured  claiming  as  for  a  total  loss, 
brought  an  action  to  recover  it :  and  the  court  held  that  they  were  en- 
titled to  do  BO,  as  the  hides  could  not  have  arrived  at  their  destination ; 
and  this,  although  they  were  warranted  free  of  particular  average,  and 
although  the  assured  had  not  given  notice  of  abandonment  before  action 
brought.     Roux  v.  Salvador,''  in  error,  3  Bing.  N.  C.  266.     So,  where 
a  *policy  was  effected  on  fruit  from  Cadiz  to  London,  with  the,.,^^^  - 
usual  memorandum,  and  in  the  course  of  the  voyage  the  fruit  was  ^        -■ 
80  much  damaged  with  sea-water  that  it  became  rotten  and  stunk ;  and 
on  the  ship's  arrival  at  an  intermediate  port,  into  which  she  was  driven 
by  stress  of  weather,  the  government  of  the  place  prohibited  the  land- 
ing of  the  cargo ;  the  ship  also,  being  too  much  damaged  to  proceed  on 
the  voyage  was  sold,  and  the  cargo  necessarily  thrown  overboard :  the 
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court  held  that  the  assured  were  entitled  to  recoYor  as  for  a  total  loss. 
Dyson  y.  Rowcroft,  8  B.  &  P.  474.  So,  where  a  ship  at  sea  was  in 
such  a  state  that  she  was  deserted  by  her  crew  for  the  preservation  of 
their  lives,  and  the  assured  thereupon  abandoned ;  she  was  afterwards,  how- 
ever, towed  into  a  place  of  safety,  but  her  cargo  was  so  much  damaged 
that  it  was  not  worth  sending  to  its  place  of  destination :  the  court  held 
that  the  assured  (the  owners  of  the  cargo)  might  abandon,  and  recover 
as  for  a  total  loss.  Parry  v.  Aberdeen,*  9  B.  &;  C.  411.  So  where  a 
ship,  insured,  was  deserted  at  sea  by  her  crew,  under  a  bond  fide  belief 
that  she  was  sinking ;  but  she  was  afterwards  taken  possession  of  by 
another  crew,  and  brought  into  port,  and  she  was  there  repaired,  but  at 
an  expense  equal  to  her  value :  the  court  held  that  this  might  be  deemed 
a  total  loss,  and  the  assured  (the  owners  of  the  ship)  might  abandon. 
Holdsworth  v.  Wise,"*  7  B.  &  C.  794.  So,  where  a  neutral  ship,  bound 
from  America  to  Havre,  was  detained  and  brought  into  a  British  port, 
and  pending  proceedings  in  the  Admiralty,  the  king  declared  Havre  in 
a  state  of  blockade,  by  which  the  further  prosecution  of  the  voyage  was 
prohibited ;  this  was  holden  to  be  a  total  loss  of  the  voyage,  which  en- 
titled the  neutral  assured  to  abandon.  Barker  v.  Blakes,  9  East,  288. 
So,  where  a  slave  ship  and  cargo  were  insured  at  and  from  Liverpool  to 
the  coast  of  Africa,  and  from  thence  to  the  West  Indies  and  America ; 
and  upon  the  arrival  of  the  ship  on  the  coast  of  Africa,  the  crew,  whilst 
the  captain  was  on  shore,  ran  away  with  the  ship  and  cargo ;  but  the 
boatswain,  to  whom  the  management  of  her  was  confided,  steered  her 
for  Barbadoes,  where  the  ringleaders  were  seized,  and  some  of  them  exe- 
cuted ;  part  of  the  stores  and  cargo  had  been  embezzled  by  the  crew, 
and  the  rest  were  sold  by  the  government  agent  at  Barbadoes  for  the 
benefit  of  all  concerned :  under  these  circumstances,  the  voyage  being 
utterly  lost,  it  was  holden  that  the  assured  had  a  right  to  abandon,  and 
recover  as  for  a  total  loss.     Brown  v.  Smith,  1  Dow.  849. 

But  where  in  an  action  on  a  policy  of  insurance  on  a  ship,  upon  her 
homeward  voyage  to  England,  it  appeared  that  whilst  she  was  loading, 
her  crew  seized  and  carried  her  away  to  a  distant  country,  and  after 
plundering  the  cargo,  deserted  her  ;  she  was  afterwards  taken  possession 
of  by  another  vessel,  and  brought,  with  a  small  remaining  part  of  her 
cargo,  to  an  English  port,  though  not  her  port  of  destination ;  and  al- 
though part  of  her  rigging  was  gone,  and  she  could  not  be  made  fit  for  a 
r'*'lR81  ^^7^S^  ^without  considerable  expense  in  providing  a  new  crew 
and  stores,  the  court  held  that  this  could  not  be  treated  as  a  total 
loss,  so  as  to  entitle  the  assured  to  abandon,  after  notice  of  the  recap- 
ture. Falkner  v.  Ritchie,  2  M.  &  S.  290.  So,  where  in  such  a  case 
the  ship,  by  a  decree  of  the  Admiralty  Court,  was  sold  to  pay  the  sal- 
vage, and  the  assured  adopted  no  means  to  prevent  the  sale ;  the  court 
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held  it  to  be  a  case  of  partial  loss  only,  and  that  the  assured  had  no 
right  to  abandon.  Thornley  v.  Hebson,  2  B.  &  A.  513.  So^  in  the 
case  of  a  policy  upon  goods,  warranted  free  of  average,  a  loss  of  the 
voyage  for  the  season,  by  perils  of  the  seas,  is  not  a  ground  of  aban- 
donment, if  the  goods  be  in  safety,  and  not  of  such  a  perishable  nature 
as  to  make  a  loss  of  the  voyage  a  loss  of  the  commodity ;  and  this,  al- 
though the  ship  be  rendered  incapable  of  continuing  the  voyage.  Hunt 
V.  Royal  Exchange  Assurance  Company,  5  M.  &  S.  47.  So,  where 
goods  (copper  and  iron)  were  insured  from  London  to  Quebec,  warranted 
free  of  particular  average,  and  the  ship,  owing  to  the  sea  damage  in  the 
course  of  her  voyage,  was  obliged  to  run  into  port  and  to  undergo  repair, 
and  some  part  of  the  goods  were  damaged ;  the  repair,  however,  de- 
tained the  ship  so  long  that  she  was  prevented  from  reaching  Quebec 
that  season,  and  no  other  ship  could  be  procured  at  that  or  a  neighbour- 
ing port  to  forward  the  cargo  in  time,  so  that  the  voyage  was  abandoned, 
and  the  ship  sailed  upon  another;  this  was  holden  not  to  be  a  total  loss 
of  goods,  and  that  the  assured  could  not  abandon.  Anderson  v.  Wallis, 
2  M.  &  S.  240.  So,  where  goods  are  insured,  consigned  to  a  particular 
port,  and  on  the  arrival  of  the  ship  there  it  is  found  to  be  in  the  hands  of 
the  enemy ;  the  assured  cannot  on  that  ground  abandon  and  claim  for  a 
total  loss.  Lubbock  v.  Rowcroft,  5  Esp.  50.  Even  where  goods  of  a 
perishable  nature  were  insured  from  A.  to  B.,  with  the  usual  memoran- 
dum, and  in  the  course  of  the  voyage  information  was  received  by  the 
master  that  the  port  of  B.  was  shut  against  ships  of  his  nation,  in  con- 
sequence of  which  the  commander  of  the  convoy  ordered  the  ship  to 
proceed  to  another  port ;  the  ship  proceeded  accordingly,  and  arrived, 
and  the  cargo  was  sold  there,  by  orders  of  the  Vice  Admiralty  Court, 
for  a  very  small  sum  :  it  was  holden  that  the  assured  could  not  abandon 
and  claim  for  a  total  loss,  for  the  port  of  destination  being  shut  against 
the  ship  was  not  one  of  the  perils  insured  against  by  the  policy,  and  the 
underwriters  consequently  were  not  liable  for  a  loss  occasioned  by  it. 
Hadkinson  v.  Robinson,  8  B.  &  P.  888.  But  it  is  otherwise  of  course 
where  this  is  one  of  the  perils  expressly  insured  against.  Puller  v. 
Glover,  12  East,  124.  And  where  a  ship  was  wrecke^,  but  the  goods 
insured,  and  which  were  warranted  free  of  particular  average,  were  all 
landed,  but  so  damaged  that  they  became  unprofitable  to  the  assured : 
it  was  holden  that  the  underwriters  could  not  be  made  liable  as  for  a 
total  loss,  by  a  notice  of  abandonment.  Thompson  v.  Royal  Exchange 
Ass.  Co.,  16  East,  214, 1  M.  &  S.  80.  So,  where  fish  '*'insured,  r«i  goi 
with  the  usual  memorandum,  arrived,  but  so  much  damaged  by 
perils  of  the  sea  that  upon  a  survey  had  by  the  board  of  health,  it  was 
declared  to  be,  and  in  fact  was  of  no  value :  the  court  held  that  the  un- 
derwriter was  not  liable — not  as  for  a  total  loss,  because  the  fish  had 
arrived — and  not  for  a  partial  loss,  for  by  the  memorandum  the  fish  was 
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free  of  particular  average.  Cocking  v.  Fraser,  4  Doug.  295.  So,  if  a 
thing  insured  be  lost  by  any  of  the  perils  insured  against,  although  the 
assured  may  then  abandon,  and  maintain  his  action  as  for  a  total  loss, 
yet  if  a  thing  be  recovered,  and  offered  to  be  restored  to  its  place  of  des- 
tination, at  any  time  before  action  brought,  upon  payment  of  a  moderate 
salvage,  the  owner  cannot  afterwards  maintain  an  action  as  for  a  total 
loss ;  he  can  recover  only  an  indemnity  according  to  the  nature  of  his 
case.     See  Da  Costa  v.  Firth,  4  Burr.  1966. 

Where  the  damage  or  salvage  exceeds  one- half. — If  the  damage 
exceed  one-half  the  value ;  or  a  further  expense  be  necessary,  and  the 
insurer  will  not  at  all  events  undertake  to  pay  that  expense ;  or  if  the 
salvage  be  high,  and  exceed  a  half  or  more :  the  assured  may  abandon. 
2  Saund.  203,  e.  Therefore  where  it  appeared  that  a  ship,  insured, 
was  so  much  damaged  by  the  perils  of  the  sea,  that  to  render  her  sea- 
worthy it  would  cost  more  to  repair  her  than  she  would  afterwards  be 
worth ;  and  the  captain  sold  her  to  a  purchaser,  who  partially  repaired 
her,  and  sent  her  on  a  voyage,  which  she  never  completed :  the  court 
held  that  the  assured  was  entitled  as  for  a  total  loss,  and  that  it  was 
not  even  necessary  to  give  notice  of  abandonment.  Cambridge  v.  An- 
derton,"  2  B.  &  C.  691.  So,  T?here  a  ship  was  insured  in  a  valued 
policy  for  2000Z.,  and  being  damaged  by  perils  of  the  sea,  she  might 
have  been  repaired  for  14002.,  but  she  was  not  worth  repairing :  the 
court  held  this  to  be  a  total  loss.  Allen  v.  Sugrue,®  8  B.  &  C.  561.  So, 
where  a  ship,  after  encountering  severe  weather,  was  driven  into  a  port 
where  there  was  no  dock  to  receive  her ;  and  it  was  found  that  she  had 
received  so  much  damage  from  sea  perils,  that,  upon  examination  and 
survey,  it  was  judged  expedient  to  break  her  up  and  sell  her  for  old 
timber :  this  was  seemingly  a  total  loss ;  but  it  was  holden  that,  as  the 
ship  was  not  a  wreck,  but  still  existed  in  specie,  however  maimed  and 
damaged  she  might  be,  the  assured  could  not  recover  as  for  a  total  loss, 
without  first  giving  notice  of  abandonment.  Bell  v.  Nixon,i*  Holt,  423.^ 
So,  where  a  ship  was  abandoned  by  her  crew,  under  a  bon&  fide  belief 
that  she  was  sinking :  it  was  holden  that  this  might  be  deemed  a  total 
loss,  and  that  the  right  of  the  assured  to  recover  as  for  a  total  loss  was 
not  affected  by  the  ship  being  afterwards  repaired  at  an  expense  equal 
to  her  value.  Holdsworth  v.  Wise,**  7  B.  &  C.  794.  So,  where  a 
Dutch  ship  was  insured  at  and  from  Rotterdam  and  Java,  and  valued 
at  8000Z. ;  after  commencing  her  voyage  she  stranded  on  the  Goodwin 
Sands,  and  received  great  damage  ;  being  got  off,  however,  *she 
^  ^  was  brought  round  to  London,  and  there  the  assured  abandoned 
her :  in  an  action  on  the  policy  it  was  proved  that  at  the  time  she 
stranded  she  was  worth  5800Z.,  and  as  she  lay  she  was  worth  but  ^OOL, 

>  American  Ins.  Co.  v.  Francia,  9  Penn.  State  R.  390. 
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and  the  salvage  was  4202. ;  it  would  cost  in  England  to  repair  her  4600!., 
and  in  Holland  much  more ;  and  after  being  repaired  she  would  be 
worth  in  England  45007.,  and  in  Holland  not  8000^. :  for  the  defendant 
it  was  urged  that  the  sum  it  would  take  to  repair  her  must  be  considered 
with  reference  to  the  value  in  the  policy,  and  not  to  any  value  esta- 
blished by  evidence ;  and  as  she  could  be  repaired,  so  as  to  make  her 
as  good  for  the  voyage  as  she  was  before,  it  must  be  deemed  a  partial 
and  not  a  total  loss ;  but  the  judge  told  the  jury  that,  in  considering 
whether  this  was  a  total  or  partial  loss,  they  were  not  to  notice  the  value 
set  upon  the  ship  in  the  policy ;  but  if,  upon  comparing  the  cost  of  re- 
pairing with  the  value  of  the  ship  afterwards,  they  should  be  of  opinion 
that  a  prudent  owner,  if  uninsured,  would  not  have  repaired  the  ship, 
they  ought  to  find  it  a  case  of  total  loss ;  and  upon  a  bill  of  exceptions, 
this  direction  was  holden  right.  Young  v.  Turning  et  al.,'  2  Man.  & 
Gr.  598.  So,  in  the  case  of  an  insurance  upon  goods,  where  it  appeared 
that  three-fourths  of  the  cargo,  consisting  of  wines,  were  either  lost  or 
impregnated  with  salt  water ;  and  the  assured  gave  notice  of  abandon- 
ment :  the  court  held  that  he  was  entitled  to  recover  as  for  a  total  loss. 
Hudson  V.  Harrison,*  8  Brod.  &  B.  97.  But  where  a  ship,  insured, 
arrived  at  a  port  of  destination,  after  having  received  damage  on  the 
voyage  to  the  extent  (as  found  by  a  special  case)  of  48  per  cent,  only, 
the  court  held  it  a  partial  loss  only,  and  that  the  assured  had  no  right 
to  abandon,  although  it  was  found  also,  that  the  ship,  upon  arrival,  was 
not  worth  repairing.     Cazalet  et  al.  v.  Barbe,  1  T.  R.  187. 

In  case  op  capture. — If  the  property  insured  be  captured  by  an 
enemy,  the  assured  may  immediately  give  notice  of  abandonment,  and 
claim  as  for  a  total  loss.  And  where  it  is  also  sold  by  the  enemy,  the 
assured  may  sue  as  for  a  total  loss,  without  giving  notice  of  abandon- 
ment. Even  where  an  American  ship  properly  licensed  to  export  salt- 
petre from  Calcutta,  was  seized  by  a  British  ship  of  war,  taken  into  the 
Cape,  and  the  cargo,  being  there  condemned,  was  sold  by  order  of  the 
Court  of  Admiralty  there ;  but  the  sentence  was  afterwards  reversed 
upon  appeal,  and  the  property  ordered  to  be  restored  or  the  value  paid 
to  the  owner :  it  was  holden  that  as  the  goods  were  wholly  lost  to  the 
owner,  he  might  sue  as  for  a  total  loss,  even  without  giving  notice  of 
abandonment.  Mullett  v.  Shedden,  13  East,  804.  But  where  a  ship, 
insured,  was  captured,  and  brought  into  a  neutral  port,  and  there  sold 
by  the  captors,  but  the  captain  bought  her  for  the  benefit  of  the  owners : 
it  was  holden  that  the  assured  were  only  entitled  to  recover  the  money 
paid  by  the  captain,  and  *what  might  be  expended  on  the  ship's  ^^ 
outfit,  but  not  for  a  total  loss.  McMasters  v.  Shoolbred,  1  Esp.  ^  ^ 
237. 

'  £ng.  Com.  Law  R.,  vol  40.  ■  Id.  7. 
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If  after  capture  the  thing  insured  be  recaptured  before  action  brought, 
then  it  depends  upon  circumstances  whether  the  assured  can  abandon  or 
not.      Where,  for  instance,  goods,   insured,  were  captured,  and  the 
assured  thereupon   gave  notice  of   abandonment,  but  before  action 
brought,  the  goods  were  recaptured  and  brought  into  the  port  of  desti- 
nation ;  and  a  partial  loss  only  sustained :    the  court  held  that  the 
assured  could  recover  an  indemnity  only  for  such  loss  as  he  had  actually 
sustained  at  the  time  he  commenced  his  action,  and  not  for  a  total  loss. 
Patterson  v.  Ritchie,  4  M.  &  S.  398 ;  Brotherston  v.  Barber,  5  M.  &  S. 
418.     So,  where  a  ship,  insured  from  Virginia  to  London,  was  captured, 
and  the  captain  and  all  the  crew,  except  two,  taken  out,  and  was  after- 
wards recaptured  and  sent  into  Plymouth,  and  afterwards  came  round 
to  London,  where  she  delivered  her  cargo,  and  was  paid  her  freight ; 
upon  her  first  arrival  at  Plymouth,  the  assured  gave  notice  of  abandon- 
ment, which  the  underwriters  refused  to  accept,  but  offered  to  pay  the 
salvage  and  all  other  lossea  the  assured  had  sustained  by  the  capture : 
the  court  held  that  the  assured  had  no  right  to  abandon ;  at  the  time  he 
gave  notice,  the  ship  had  arrived,  and  at  the  time  of  action  brought, 
she  had  actually  delivered  her  cargo  at  her  port  of  destination,  and 
earned  and  was  paid  her  freight,  so  that  at  the  time  the  assured  bad 
sustained  but  an  average  loss.   Hamilton  v.  Mendes,  2  Burr.  1198,  1 W. 
Bl.  276.     So,  where  a  ship  from  Jamaica  to  Liverpool  was  captured  in 
the  course  of  her  voyage,  and  recaptured  in  a  few  days ;  and  the  assured, 
having  heard  of  the  capture,  but  not  of  the  recapture,  gave  notice  of 
abandonment ;  and  soon  after  receiving  intelligence  of  the  recapture, 
and  that  the  ship  was  safe  in  the  possession  of  the  recaptors  in  a  port  in 
Ireland,  but  without  any  further  knowledge  of  her  condition,  he  per- 
sisted in  his  notice  of  abandonment,  and  claimed  as  for  a  total  loss;  but 
the  ship  was  afterwards  restored  to  him,  without  damage,  and  arrived 
at  Liverpool  and  earned  her  freight,  and  the  salvage  and  charges  of 
recapture  amounted  only  to  15L  4t8.  Sd.  per  cent. :  the  court  held  that 
the  assured  had  no  right  to  abandon  ;  at  the  time  he  did  so  the  loss  was 
partial,  and  not  total,  as  the  assured  supposed ;  and  there  was  no  sub- 
sequent circumstance,  such  as  loss  of  voyage,  high  salvage,  &c.,  to  make 
it  a  total  loss.     Bainbridge  v.  Nielsen,  10  East,  829.     And  the  like 
was  ruled  upon  a  freight  policy,  where  the  loss  was  merely  ISL  Us.  5d. 
per  cent:  Id.     But  where  a  ship  and  her  cargo  (fish)  were  insured  by 
two  separate  policies,  from  Newfoundland  to  Portugal,  and  in  a  few 
days  after  sailing  she  was  captured  by  a  French  privateer,  who  took  her 
captain,  mates,  and  all  the  crew  (except  an  apprentice  and  landsman), 
and  sent  them  to  France  ;  the  ship  itself  remained  in  the  hands  of  the 
enemy  *for  eight  days,  when  she  was  recaptured  by  a  British 
^        J  privateer,  and  in  eighteen  days  afterwards  brought  into  Milford 
Haven;  before  her  capture  the  ship  had  encountered  a  very  severe 
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storm,  which  separated  her  from  her  convoy,  and  disabled  her  so  much 
that  she  could  not  have  proceeded  on  her  intended  voyage  without 
putting  into  some  port  to  refit ;  part  of  the  cargo  also  was  thrown  over- 
board in  the  storm,  and  the  rest  was  spoiled  whilst  the  ship  lay  at  Mil- 
ford  Haven,  and  before  she  could  be  refitted :  the  assured  having  aban- 
doned, and  brought  his  action  as  for  a  total  loss,  the  court  held  that  he 
had  a  right  to  do  so ;  upon  the  capture,  and  for  eight  days  after,  it  was 
an  actual  total  loss,  and  the  subsequent  recapture  was  a  saving  of  but  a 
small  part,  as  half  the  value  had  to  be  paid  for  salvage  ;  the  voyage  was 
also  lost,  the  cargo  lost  or  spoiled,  and  the  master  and  mariners  prison- 
ers in  France.  Ooss  et  al,  v.  Withers,  2  Burr.  688.  So,  where  a  ship, 
insured  from  Montserrat  to  London,  was  captured,  and  her  captain, 
crew,  rigging,  and  part  of  her  cargo  (sugar)  taken  out  of  her ;  she  was 
afterwards  recaptured,  and  carried  into  New  York,  where  her  captain 
shortly  afterwards  joined  her :  but  she  was  then  in  such  a  state  that  it 
would  have  taken  lOOZ.  more  than  the  amount  of  her  freight  to  have 
repaired  her,  and  the  owners  had  no  storehouses  in  New  York  in  which 
the  sugar  could  be  placed  whilst  she  was  repairing ;  no  sailors  were  to 
be  had,  and  an  embargo  had  been  laid  on  all  ships  at  New  York  for  six 
months ;  of  the  cargo,  a  part  had  been  taken  at  the  time  of  the  capture, 
part  of  what  was  left  had  since  been  washed  overboard,  fifty-seven  hogs- 
heads were  damaged,  and  the  captain  was  obliged  to  sell  forty  to  pay 
the  salvage ;  under  these  circumstances  the  captain,'  who  did  not  know 
of  the  insurance,  was  advised  to  sell  the  ship  and  what  remained  of  the 
cargo,  as  the  best  thing  that  could  be  done  for  the  owners  of  both ;  he 
accordingly  sold  them,  but  the  purchaser  of  the  ship  having  run  away, 
he  left  her  in  a  creek  near  New  York  and  returned  to  England :  the 
assured  then  abandoned,  and  brought  an  action  as  for  a  total  loss,  and 
the  court  held  that  they  had  a  right  to  do  so ;  the  voyage  was  wholly 
lost ;  the  ship  under  embargo,  and  damaged  to  an  extent  that  it  would 
take  more  than  her  freight  to  repair  her,  and  no  crew  to  navigate  her ; 
and  as  to  the  cargo  what  little  remained  of  it  was  sold  by  the  captain, 
who  acted  for  the  best  as  the  agent  for  all  parties,  but  nevertheless  it 
was  wholly  lost  to  the  owners ;  under  these  circumstances  it  was  pro- 
perly treated  as  a  total  loss,  both  as  to  the  ship  and  cargo.  Miller  v. 
Fletcher,  1  Doug.  219.  So,  where  a  ship,  insured  from  Liverpool  to 
Sierra  Leone,  was  captured,  plundered,  her  guns,  stores,  papers,  and 
instruments  taken  away,  the  voyage  lost,  and  the  ship  carried  to  Fayal ; 
here  proceedings  were  had  in  the  Admiralty  court,  and  sentence  pro- 
nounced in  favour  of  the  assured,  but  that  sentence  was  appealed  against ; 
the  assured  then  abandoned,  but  the  underwriter  refused  *to 
accept  the  abandonment ;  afterwards  what  was  left  of  her  cargo  *-  -■ 
was  sold  at  Fayal,  the  law  expenses  paid  out  of  the  produce,  and  the 
residue  retained  as  a  deposit  for  the  expenses  of  the  appeal,  and  the 
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ship  was  brought  back  to  Liverpool :  under  these  circumstances,  it  was 
holden  that  the  assured  had  a  right  to  abandon,  and  to  claim  as  for  a 
total  loss ;  for  although  the  ship  existed  in  specie,  and  had  been  returned 
to  Liverpool,  it  was  uncertain  whether  the  assured,  if  he  accepted  of  her, 
would  not  have  to  pay  more  than  she  is  worth.  Mclver  v.  Henderson, 
4  M.  &  S.  576. 

If  a  ship  be  captured,  and  in  a  day  or  two  afterwards  escape,  and 
continue  her  voyage,  there  can  be  no  pretence  for  abandoning.  Per 
Lord  Mansfield,  C.  J.,  in  Goss  v.  Withers,  supra.  So,  where  goods 
were  insured  to  any  port  in  the  River  Plate,  after  notification  that  these 
ports  were  blockaded,  and  the  ship  was  captured,  but  was  rescued  by  her 
own  crew,  and  returned  to  her  port  of  outfit,  with  the  goods  undamaged, 
before  action  brought,  although  after  notice  of  abandonment ;  it  was 
holden  that  the  assured  (the  owner  of  the  goods)  could  not  recover  as 
for  a  total  loss ;  for  when  the  action  was  commenced,  the  goods  were 
not  injured  by  any  of  the  perils  insured  against.  Naylor  v.  Taylor,*  9 
B.  &;  C.  718.  So,  where  a  vessel,  insured,  was  captured,  and,  being  con- 
demned and  sold,  the  captain  purchased  her  for  his  owners,  before  any 
action  brought  upon  the  policy ;  the  court  held  that  the  assured  could 
not  abandon,  but  could  only  recover  the  partial  loss.  McMasters  v. 
Shoolbred,  1  Esp.  237  ;  Wilson  v.  Poster,"  6  Taunt.  25.  And  where  a 
ship,  chartered  to  Oporto,  St.  Ubes  and  Gottenburgh,  was  taken  by  the 
enemy  at  Oporto,  but  ransomed  for  a  sum  of  money  by  her  captain,  on 
condition  of  carrying  back  some  prisoners  of  war  in  exchange  for  French 
prisoners,  and  she  returned  safely :  the  court  held  that  the  assured  could 
not  abandon,  and  recover  for  a  total  loss,  because  before  action  brought 
the  ship  was  safe  in  port ;  nor  could  he  recover  the  money  paid  for 
ransom,  as  an  average  loss,  because  the  ransom  of  a  British  ship  being 
illegal,  he  was  not  bound  to  repay  the  money  to  the  master.  Parsons 
V.  Scott,  2  Taunt.  863. 

In  cases  of  arrest  or  embargo. — An  arrest  or  embargo  may  be 
deemed  a  total  loss  :  and  the  assured  may  abandon  immediately  upon 
its  taking  place.  But  if  the  arrest  or  embargo  be  discontinued  after  a 
short  time,  and  the  ship  proceed  on  her  voyage,  little  or  no  damage 
being  sustained  by  the  detention,  if  the  assured  have  no  advice  of  the 
detention  until  after  the  embargo  has  been  taken  off,  he  cannot  then 
abandon ;  for  no  right  can  vest,  as  for  a  total  loss,  until  the  party  has 
made  his  election  to  abandon ;  he  cannot  elect,  until  he  have  informa- 
tion of  his  loss ;  and  if  by  the  same  conveyance  it  appear  that  the  peril 
is  over,  and  the  thing  insured  is  in  safety,  he  has  lost  his  election 
r*1941  *l^^g®*^^^-  Hamilton  v.  Mendes,  2  Burr.  1211,  1  W.  Bl.  276  ; 
*"  -*  *Park,  167  ;  2  Saund.  203,  e.  Where  insurance  was  made  on 
a  cargo,  consisting  of  wheat,  fish,  and  staves,  from  Quebec  to  Teneriffe^ 

*  £og.  Com.  Law  R.,  vol.  17.  •  Id.  1. 
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irith  the  usual  memorandam  as  to  corn,  fish,  &c.,  and  the  ship  was  cap- 
tured and  recaptured,  and  taken  by  the  recaptors  into  Bermuda,  where, 
a  scarcity  prevailing,  an  embargo  had  been  laid  on  the  export  of  pro- 
visions ;  the  cargo  being  landed,  it  was  found  that  part  of  the  wheat  was 
damaged  by  sea-water,  and  it  was  thrown  overboard  by  order  of  the 
magistrates,  for  the  sake  of  public  health ;  another  part  of  it,  also  da- 
maged, was,  as  well  as  the  fish,  sold  by  the  captain  for  a  profit ;  the 
ship  was  sold,  and  the  captain  bought  it  for  his  owners,  and  having  re- 
paired it,  and  being  refused  permission  to  ship  the  remainder  of  the 
wheat  to  Teneriffe,  he  had  the  wheat  sold,  and  he  purchased  it  for  the 
benefit  of  those  concerned,  and  shipped  the  same  on  board  his  vessel  for 
Madeira,  the  embargo  being  then  taken  off;  upon  his  arrival  at  Madeira 
he  delivered  the  wheat,  and  took  in  a  cargo  of  wine  for  London,  with 
which  he  safely  arrived :  it  was  holden  that  as  the  assured  had  aban- 
doned, on  receiving  intelligence  of  what  had  occurred  previously  to  the 
leave  being  given  to  proceed  to  Madeira,  they  were  entitled  to  recover 
as  for  a  total  loss  of  the  whole  goods  insured.  Cologan  v.  London  Ass. 
Co.,  5  M.  &  S.  447.  But  where  a  foreigner  insures  in  this  country,  he 
cannot  abandon,  upon  the  ship  or  goods  being  detained  by  an  embargo 
laid  on  property  in  the  ports  of  his  own  country,  because  his  assent  is 
virtually  implied  to  every  act  of  his  own  government ;  and  if  he  have 
consigned  the  goods  to  a  person  in  this  country,  by  whom  the  insurance 
is  thereupon  effected,  the  factor  here  is  in  no  better  situation  than  the 
foreigner,  even  although  he  may  have  advanced  the  foreigner  money  on 
the  faith  of  the  consignment ;  but  it  might  have  been  otherwise  if  the 
agent  had  insured  his  interest  by  a  policy  made  on  his  own  account. 
Conway  v.  Gray,  10  East,  636 ;  and  see  Conway  v.  Forbes,  Id.  539. 

In  cask  of  barratry. — Where  goods,  insured  from  Sierra  Leone 
to  a  port  of  discharge  in  Great  Britain,  were  duly  laden  on  board  a  ship 
at  Sierra  Leone,  which  sailed  upon  her  voyage ;  but  in  a  short  time 
after  sailing,  the  ship  with  her  cargo,  was  barratrously  seized  by  the 
crew,  and  carried  to  Barbadoes,  where  the  ship  and  a  part  of  the  goods 
insured  were  sold ;  the  residue  of  the  goods  was  sent  by  another  ship  to 
London,  and  was  there  sold,  but  not  by  the  assured:  the  assured  aban- 
doned, and  claimed  as  for  a  total  loss ;  and  the  court  held  that  he  was 
entitled  to  do  so ;  by  the  barratry,  the  goods  were  taken  wholly  out  of 
his  possession,  were  wholly  lost  to  him,  and  he  never  had  possession  of 
them  afterwards ;  it  was  not  like  the  ordinary  case  where  the  goods  re- 
main all  the  time  in  the  hands  of  the  assured  or  his  agent,  but  arrive  in 
a  damaged  state.     Dixon  v.  Reid,^  5  B.  &;  A.  597. 

*Whbn. — In  cases  where  the  assured  may  abandon,  he  r*-jQc-i 
should  make  his  election  to  do  so  as  soon  as  possible  after  he  "^ 

*  Eng.  Com.  Law  R.,  vol.  7. 
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receives  intelligence  of  the  loss ;  for  if  he  do  not  give  the  underwriters 
notice  of  abandonment  within  a  reasonable  time,^  he  thereby  waives  his 
right  to  abandon,  and  can  only  recover  as  for  an  average  loss.     Mitchell 
v.  Edie,  1  T.  R.  608 ;  Abel  v.  Potts,  8  Esp.  242.     And  see  Barker  v. 
Blakes,  9  East,  283.     He  cannot  lie  by,  and  take  measures  for  the  re- 
covery of  the  thing  assured,  and  afterwards  abandon  it  to  the  under- 
writers when  he  finds  that  he  cannot  turn  it  to  his  own  advantage. 
Anderson  v.  Royal  Exchange  Ass.  Co.,  7  East,  88;  AUwood  v.  Henckell, 
Park,  280.     In  one  case,  notice  given  five  days  after  the  party  had  re- 
ceived intelligence  was  holden  to  be  too  late.     Hunt  v.  Royal  Exchange 
Ass.  Co.,  5  M.  &  S.  47.     But  this  must  often  very  much  depend  upon 
circumstances ;  for  instance,  the  assured  is  entitled  to  a  reasonable  time 
to  examine  iato  the  state  of  a  damaged  cargo  before  he  makes  his  elec- 
tion to  abandon.     And  where  a  ship  bound  from  Liverpool  to  Calais, 
put  back  to  Liverpool  on  the  20th  December,  when  the  cargo,  consisting 
of  sugar,  was  immediately  landed  and  surveyed ;  the  owners  of  the  cargo 
in  London  received  a  letter  from  their  agents  in  Liverpool,  stating  that 
much  of  the  cargo  was  damaged,  but  it  was  still  in  contemplation  to 
send  it  on ;  and  another,  dated  7th  January,  stating  that  on  further 
examination  the  whole  cargo  was  found  to  be  damaged :  it  was  holden, 
that  the  owners  on  receipt  of  this  second  letter,  were  still  in  time  to 
abandon.     Gernon  v.  Royal  Exchange  Ass.  Go.,"*  6  Taunt.  883.     So, 
where  the  captain  of  a  ship,  which  had  been  damaged  by  stormy  weather, 
arrived  on  the  25th  April  in  London,  where  his  owners  resided,  and 
they  received  the  ship's  papers  on  the  8d  of  May,  and  their  broker  gave 
parol  notice  of  abandonment  on  the  5th :  the  notice  was  holden  to  have 
been  in  sufficient  time.     Read  v.  Bonham,^  3  Bro.  &  B.  147.     And 
where  the  owner  of  flaxseed,  insured  at  and  from  America  to  Limerick, 
where  he  resided,  received  information  on  the  11th  February  that  the 
ship,  on  which  the  flaxseed  was  laden,  had  been  detained  at  Philadel- 
phia by  the  American  embargo ;  it  would  have  been  in  time  for  sowing 
up  to  the  10th  May,  but  afterwards  would  be  of  little  value ;  but  he  did 
not  give  notice  of  abandonment  until  the  11th  June :  it  was  holden,  that 
he  might  have  waited  until  the  10th  May,  but  that  a  notice  on  the  11th 
June  was  too  late.     Kelly  v.  Walton,  2  Camp,  155.     Where  an  insured 
ship  arrived  at  Kinsale  on  the  24th  November,  and  was  surveyed ;  on 
the  14th  December  a  second  survey  was  had,  and  when  it  was  found 
that  the  expense  of  repairing  her  would  exceed  the  value  of  the  ship ; 
but  notice  of  abandonment  was  not  given  until  the  6th  January ;  this  was 

'  Whether  an  abandonment  is  within  a  reasonable  time,  is  a  question  of  law  and 
fact,  and  must  bd  found  by  the  jury  under  the  direction  of  the  court.  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch,  506 ;  Ches.  Ins.  Co.  v.  Stark,  6  Cranch,  268 ;  Mar.  Ins. 
Co.  V.  Ruden,  6  Cranch,  338. 
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holden  to  be  too  late.  Aldridge  v.  Ball,^  1  Stark.  498.  Where  a  party, 
having  effected  an  insurance  on  goods  by  a  particular  ship,  received  in- 
telligence on  the  8th  January  that  the  ship's  '^'papers  had  been  r:(c-|Qf!-i 
taken  away  by  the  Swedish  government  on  the  7th  December  *-  -* 
preceding,  within  whose  port  she  then  was,  but  he  did  not  give  notice 
of  abandonment  until  the  I7th  January ;  this  was  holden  to  be  too  late ; 
but  it  appearing  that  the  goods  were  finally  seized  and  landed  by  order 
of  the  government  on  the  80th  April  following,  the  court  held  that  no 
notice  of  abandonment  was  necessary,  and  that  therefore  the  assured 
was  entitled  to  recover  for  a  total  loss.  Hellish  v.  Andrews,  15  East, 
13.    And  see  Mullet  v.  Shedden,  13  East,  304. 

But  a  notice  of  abandonment  may  be  too  late,  without  any  laches 
upon  the  part  of  the  assured;  as,  for  instance,  whert  a  cargo  of 
fruit,  insured  from  Lisbon  to  London,  with  the  usual  memorandum,  was 
captured  and  recaptured,  sent  into  Plymouth,  and  from  thence  to  Lon- 
don, when  it  was  found  that  the  cargo,  by  reason  of  the  length  of 
the  voyage,  was  damaged  80  per  cent. ;  the  assured  was  not  aware 
of  the  capture  until  the  ship  was  safe  at  Plymouth,  and  then  he 
offered  to  abandon :  but  the  court  held  that  he  was  too  late ;  he  might 
have  abandoned  immediately  after  the  capture,  if  he  had  known  of  it ; 
but  it  is  too  late  to  abandon  when  the  ship  has  been  recaptured,  and  is 
safe  in  port ;  the  court  held  also,  that  the  assured  could  not  recover  for 
an  average  loss,  as  the  ship  had  not  been  stranded.  M' Andrews  v. 
Yaughan,  Park,  115 ;  see  also  ante,  pp.  173,  169. 

How. — An  abandonment  is  made  by  giving  notice  thereof  to  the 
underwriters.  The  notice  is  usually  in  writing,  and,  in  prudence,  it 
ought  to  be  so ;  but  a  verbal  notice  is  in  law  sufiicient.  Read  v.  Bon- 
ham,*  3  Bro.  k  B.  147.  If  two  or  more  be  jointly  interested  in  a 
cargo,  and  one  of  them  effect  an  insurance  for  the  benefit  of  all,  he 
may  give  notice  of  abandonment  for  all.  Hunt  v.  Royal  Exchange 
Ass.  Co.,  5  M.  &  S.  47.  The  abandonment  also  must  be  a  total  one; 
the  assured  cannot  retain  a  part,  and  abandon  as  to  the  residue  of  the 
property  insured.     2  Saund.  203,  d. 

Acceptance  or  refusal  of  it. — The  acceptance  of  notice  of  aban- 
donment is  either  express  or  implied :  express,  where  the  underwriter, 
upon  being  served  with  the  notice,  agrees  to  settle  the  loss :  implied,  where 
the  underwriters  do  not  refuse  it,  but  take  steps  towards  the  settlement 
of  it,  or  the  like.  Where,  upon  th^  capture  of  a  ship  insured,  notice 
of  abandonment  was  given,  and  it  appeared  afterwards  that  the  ship 
had  been  also  recaptured  before  the  notice  was  given,  but  this  was  not 
known  to  either  party  until  after  some  steps  had  been  taken  by  the 
underwriters :  this  was  holden  to  amount  to  an  acceptance  of  the  aban- 
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donment.  Smith  v.  Robertson,  2  Dow,  474.  So,  where  the  assured, 
four  days  after  he  had  given  notice  of  abandonment,  called  a  meeting 
of  the  underwriters  at  Lloyd's,  three  of  whom  attended,  and  authorized 
r«l  Q71  ^^^  assured  to  act  as  if  he  had  not  been  '''insured ;  accordingly 
^  -^  the  damaged  part  of  the  cargo  was  advertised  for  sale,  but  some 
of  the  underwriters  forbade  the  sale,  and  rejected  the  notice  of  abandon- 
ment, although  two  months  had  elapsed  since  it  was  given :  the  court 
held,  that  their  silence  for  such  a  length  of  time  amounted  to  an  acqui- 
escence in  the  abandonment,  and  they  could  not  now  repudiate  it,  or 
prevent  the  sale.  Hudson  v.  Harrison,'  8  Brod.  &;  B.  97.  But  the 
underwriters  merely  desiring  the  assured  to  do  the  best  he  can  with  the 
damaged  property  is  not  of  itself  sufficient  evidence  of  assent  to  an 
abandonment^  so  as  to  make  the  underwriters  liable  for  a  total  loss. 
Thelluson  v.  Fletcher,  1  Doug.  815 ;  1  Esp.  78. 

After  the  abandonment  is  made  and  accepted,  both  parties  are 
bound  by  it ;  see  Bainbridge  v.  Neilson,  10  East,  829 ;  and  the  as- 
sured, after  satisfaction  is  made  to  him  for  his  loss,  becomes,  as  to 
the  ship  or  goods  if  restored  in  specie,  a  trustee  for  each  under- 
writer in  the  proportion  to  what  he  has  paid.     Randal  v.  Cockran, 

1  Yes.  98.  And  the  same  as  to  freight  afterwards  earned.  Barclay 
v.  Stirling,  6  M.  &;  S.  6.  Whether  the  insurers  on  the  ship  or  freight, 
are  entitled  to  after-earned  freight,  see  Davidson  v.  Case,^  in  error, 

2  Bro.  &  B.  379 ;  5  M.  &  S.  79  ;  Thompson  v.  Rowcroft,  4  East,  34 ; 
Leatham  v.  Terry,  3  B.  &;  P.  479 ;  Sharp  v.  Gladstone,  7  East,  24 ;  and 
see  McCarthy  v.  Abel,  5  East,  888.  As  to  what  expenses  of  the  voyage 
the  underwriters  in  such  a  case  must  bear,  see  Sharp  v.  Gladstone,  supra. 
On  the  other  hand,  if,  upon  abandonment,  the  underwriter  pay  as  for  a 
total  loss,  and  it  turn  out  afterwards  that  the  thing  insured  is  recovered 
in  specie,  the  insurer  cannot  maintain  an  action  against  the  insured  to 
recover  back  the  money  which  he  paid  him.  Da  Costa  v.  Firth,  4  Burr. 
1966. 


SECTION     III. 

AYERAGE  LOSS  AND  ADJUSTMENT. 

I.    AVEEAGE   LOSS. 

General  average. — General  average  is,  where  the  master  of  a  ship, 
in  a  time  of  great  distress,  with  a  view  to  prevent  a  total  loss  of  the 
ship  and  cargo,  and  for  the  preservation  of  all  that  can  be  saved,  cuts 
away  masts  or  cables,  or  throws  some  of  the  cargo  overboard  to  lighten 
the  vessel ;  this  is  called  general  average,  or  a  general  loss,  because 
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every  person  concerned  with  the  ship  or  cargo,  the  owners  of  the  ship, 
the  freight  (see  Williams  v.  London  Ass.  Co.  1  M.  &  S.  318),  and  of 
the  goods  on  board  of  her,  are  obliged  to  contribute  each  in  proportion 
to  the  value  of  his  property,  to  make  good  the  value  of  the  property, 
thus  sacrificed,  to  the  owners  of  it.  The  value  of  the  property  thus 
sacrificed  is  first  *ascertained  ;  next  the  value  of  the  ship,  of  the  r^^QQT 
freight,  and  of  each  freighter's  portion  of  the  cargo ;  tl^ie  proper-  '■  J 
tion  in  which  each  is  to  contribute  is  then  calculated,  and  must  be  paid 
by  the  respective  parties ;  and  if  they  be  insured,  the  underwriters  must 
repay  to  them  the  sums  they  thus  contribute  to  the  general  average. 
Park,  121-130.  And,  in  practice,  there  never  is  a  warranty  freeing 
the  insurers  from  this  loss,  however  trifling  it  may  be.  The  goods 
thrown  overboard  are  not  included  in  this  calculation ;  it  is  confined  to 
the  remaining  part  of  the  cargo,  including  gold,  diamonds,  &c.,  but  not 
jewels  or  wearing  apparel  belonging  to  the  person  of  any  passenger,  or 
of  the  captain,  &c. ;  Park,  125,  129 ;  nor  the  provisions  of  the  crew, 
&c.  Brown  v.  Stapylton,""  12  Moore,  834.  But  where  a  ship,  being 
unable  to  escape  from  a  privateer,  resisted  her  attack,  beat  her  ofi", 
reached  her  port,  and  delivered  her  cargo  in  safety :  it  was  holden,  that 
the  expenses  of  repairing  the  ship,  and  of  curing  the  seamen  of  their 
wounds,  were  not  the  subject  of  general  average.  Taylor  v.  Curtis,*  6 
Taunt.  608.  So,  where  a  ship,  in  order  to  escape  from  a  privateer, 
carried  an  unusual  press  of  sail,  and  thereby  succeeded  in  escaping,  but 
sustained  a  damage  in  so  doing :  this  was  holden  to  be  particular,  not 
general,  average.  Covington  v.  Roberts,  2  New  Rep.  378.  So,  where 
damage  was  occasioned  to  a  ship  and  her  tackle  by  standing  out  to  sea 
with  a  press  of  sail  in  tempestuous  weather,  in  order  to  avoid  being 
driven  on  shore  and  stranded ;  and  she  was  afterwards  obliged  to  seek 
refuge  in  a  port,  in  order  to  save  ship  and  cargo :  it  was  holden,  that 
the  cost  of  repairing  the  damage  she  had  received,  and  of  her  going 
into  port,  and  of  the  wages  and  provisions  of  the  crew  whilst  she  was 
under  repair,  and  afterwards  whilst  she  was  detained  by  adverse  winds 
and  tempest,  were  not  the  subject  of  general  average.  Power  v.  Whit- 
more,  4  M.  &  S.  141 ;  S.  P.  Jackson  v.  Charnock,  8  T.  R.  409 ;  see  Da 
Costa  V.  Newnham,  2  T.  R.  407 ;  semb.  cent.  But  where  a  ship,  in 
the  course  of  her  voyage,  was  run  foul  of  by  another,  and  the  captain 
in  consequence  was  obliged  to  cut  away  a  part  of  the  rigging,  and  to 
return  to  port  for  the  purpose  of  repairing  the  damage  and  replacing 
the  rigging,  without  which  the  ship  could  not  proceed  on  her  voyage,  or 
safely  keep  the  sea  :  it  was  holden  that  the  expenses  of  the  repairs,  as 
far  as  they  were  absolutely  necessary  to  enable  the  ship  to  prosecute 
her  voyage,  but  no  further,  and  of  unloading  the  goods  for  the  purpose 
of  making  the  repairs,  were  a  general  average ;  but  not  the  master's 
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expenses  daring  the  unloading,  repairing,  and  reloadmg,  nor  the  ex- 
penses of  crimpage  for  the  replacing  of  such  seamen  as  had  deserted 
pending  the  repairs.  Plummer  v.  Wildman,  3  M.  &;  S.  482.  How  far 
the  throwing  of  a  deck  freight  oyerboard  is  the  subject  of  general 
average,  or  if  so,  how  far  the  underwriters  are  liable  to  reimburse  the 
assured  in  such  a  case,  see  Milward  et  al.  v.  Hibbert  et  al.,*  3  Ad.  & 
El.  N.  C.  120 ;  Gould  v.  Oliver,^  4  Bing.  N.  C.  134.*  And  where  upon 
r*i  QQi  *^  insurance  on  goods  to  a  ^foreign  country,  the  assured  were  by 
I-  -'a  decree  of  a  court  in  that  country  compelled  to  pay  a  general 
average,  in  a  case  where  such  average  could  not  be  demanded  in  this 
country,  the  court  held  the  underwriter  not  liable  to  make  good  the  loss, 
where  it  did  not  appear  that  the  parties  contracted  upon  the  footing  of 
a  usage  of  merchants  in  such  foreign  country  to  treat  the  same  as 
general  average.     Power  v.  Whitmore,  supra. 

But  if  the  sacrifice  thus  made  have  not  the  effect  of  saving  the  ship, 
but  she  perished  notwithstanding  in  the  storm,  if  any  goods  be  saved 
they  will  not  be  liable  to  this  contribution.  Park,  123.  If,  however, 
the  ship  be  at  that  time  saved,  but  afterwards  be  lost  in  some  subse- 
quent storm,  or  the  like,  any  goods  saved  from  this  subsequent  accident 
shall  contribute  to  make  good  the  loss  of  the  property  cast  into  the  sea 
upon  a  former  occasion.     Id. 

An  action  of  assumpsit  will  lie  by  the  ship-owner  against  the  owner 
of  the  cargo,  for  the  amount  of  his  proportion  of  general  average  by 
reason  of  the  ship's  tackle  being  cut  away  for  the  benefit  of  all,  daring 
an  occasion  of  extraordinary  danger.     Birkley  v.  Presgrave,  1  East,  220. 

Particular  average. — Particular  average,  or  partial  loss,  is  a  loss 
sustained  by  the  assured,  arising  from  a  damage  done  to  the  thing  in- 
sured, by  any  of  the  perils  insured  against.  Where  the  thing  insured 
exists  in  specie,  and  in  the  possession  or  power  of  the  assured  or  of  his 
agents,  but  damaged  and  deteriorated  in  value  by  the  action  of  some  of 
the  perils  insured  against, — the  loss  thereby  incurred  by  the  assured,  in 
cases  where  he  cannot  or  does  not  abandon,  is  called  particular  average. 
Where  a  ship  was  stranded,  and  the  cargo,  consisting  of  hogsheads  of 
sugar,  was  a,ll  got  on  shore,  each  hogshead  containing  some  sugar,  but 
all  damaged :  the  court  held  that  the  jury  were  warranted  in  finding 
this  an  average  loss  (that  is  to  say,  particular  average)  only.  Hedberg 
V.  Pearson,^  7  Taunt.  154.  So,  where  the  cargo  of  a  ship,  consisting  of 
rice  and  other  goods,  was  insured  from  C.  to  L.,  the  rice  warranted  free 
of  particular  average ;  and  the  ship  arrived  within  the  limits  of  the  port 
of  L.,  but  before  she  could  be  brought  to  her  moorings  or  unloaded,  she 

1  See  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  178;  Smith  v.  Wright,  1  Caines,  43; 
Brown  v.  Comwell,  1  Root,  60;  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22 
Pick.  108;  Cram  v.  Aiken,  1  Shep.  229  ;  3  Kent.  Comm.  240. 
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ran  agroand  and  was  wrecked,  and  the  whole  of  the  cargo  was  greatly 
damaged ;  the  cargo  was  all  taken  out  of  her  in  craft,  carried  to  the 
consignees  at  L.  and  sold,  but  the  rice  did  not  produce  sufficient  to  pay 
the  freight,  and  the  rest  of  the  cargo  little  more  than  sufficient  to  pay 
freight  and  salvage :  this  was  holden  to  be  a  case  of  particular  average 
only ;  and  that  as  the  rice  was  warranted  free  of  particular  average,  the 
underwriters  were  not  liable  for  the  loss  upon  it.  Glennie  v.  London 
Ass.  Co.,  2  M.  &  S.  371.  But  we  have  seen,  ante,  pp.  186,  187,  that 
even  where  goods  are  warranted  free  of  particular  average,  if  the 
damage  to  them  be  such  as  prevents  their  being  brought  to  their  port 
of  destination,  and  they  be  sold  for  a  trifle  (ante,  pp.  186,  187), 
or  thrown  overboard  (ante,  p.  187),  *the  assured  in  such  a  case  r-^jonm 
may  abandon,  and  claim  as  for  a  total  loss.  As  to  the  effect  o{  ^  -■ 
the  usual  memorandum,  in  freeing  goods  from  general  average,  see  ante, 
p.  169. 

Adjustment. — The  adjustment  is  a  kind  of  account  stated,  or  agree- 
ment between  the  parties,  as  to  what  the  particular  average  or  partial 
loss  shall  amount  to.  The  use  of  it  is  simply  to  facilitate  proof  of  the 
sum  to  which  the  assured  is  entitled ;  but  the  assured  is  not  in  any  case 
prevented  from  bringing  or  maintaining  his  action  on  the  policy  for  want 
of  it.     Strong  v.  Harvey,"*  3  Bing.  304. 

In  adjusting  an  average  loss  on  ship,  the  assured  cannot  demand 
satisfaction  for  the  loss  of  any  merchandise  therein,  or  for  extraordi- 
nary wages  paid  to  the  seamen,  or  the  value  of  the  provisions  consumed 
by  reason  of  the  detention  of  the  ship  at  any  port  longer  than  was 
expected,  Fletcher  v.  Poole,  Park,  53,  or  for  the  wages  or  provisions  of 
the  crew,  during  the  time  the  ship  was  detained  in  repairing  damage 
done  to  her  by  perils  of  the  sea,  De  Vaux  v.  Salvador,*  4  Ad.  &  El. 
420,  or  for  demurrage.  Eden  v.  Poole,  Park,  91.  And  as  to  repairs 
done  to  the  ship,  it  is  the  custom  at  Lloyd's  to  allow  the  assured  only 
two-thirds  of  the  amount,  the  other  third  being  deducted  for  the  advan- 
tage the  ship-owner  has  had  in  having  '^new  for  old,"  as  it  is  termed, 
that  is  to  say,  new  portions  substituted  for  the  old  which  were  lost  or 
removed ;  Poingdestre  v.  Royal  Exchange  Ass.  Co.,*^  Ry.  &  M.  378 ; 
provided  there  be  no  circumstances  in  the  case  to  take  it  out  of  the  or- 
dinary rule,  Id. ;  Fenwick  v.  Robinson,"  3  Gar.  &  P.  323,  and  provided 
the  ship  be  restored  to  or  be  in  the  possession  of  the  owner.  Da  Costa 
v.  Newnham,  2  T.  R.  407. 

On  freight,  if  it  be  a  valued  policy,  as  is  usual,  there  is  no  occasion 
for  an  adjustment,  the  sum  mentioned  in  the  policy  being  that  to  which 
the  assured  is  entitled  without  deduction.  But  if  it  be  an  open  policy, 
which  is  not  very  usual,  the  assured,  according  to  the  practice  at  Lloyd's, 
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is  entitled  to  recover  the  gross  amount  of  freight,  without  deductions ; 
Palmer  v.  Blackburn,"'  1  Bing.  61 ;  and  whether  the  cargo  or  intended 
cargo  belong  to  the  assured  or  to  a  third  party,  is  immaterial,  a  ship- 
owner being  entitled  to  insure  the  benefit  he  would  have  derived  from 
carrying  his  own  goods  on  the  voyage  insured,  by  the  name  of  freight. 
Flint  V.  Flemyng,"  1  B.  &  Ad.  46.  But  on  a  policy  on  freight,  if  it 
appear  that  the  ship  has  earned  full  freight,  though  not  that  intended 
for  her,  the  owner  has  no  right  to  recover  for  any  delay  or  expense,  as 
a  partial  loss.     Brocklebank  v.  Sugrue,  1  Moody  k  R.  102. 

On  goods,  the  adjustment  of  the  average  loss  is  thus  made: — the 
difference  in  value  between  the  damaged  goods  and  the  same  goods  if 
sound  and  undamaged,  in  the  market  where  sold,  is  computed,  say  at 
an  eighth,  a  quarter,  a  third,  a  half,  or  other  fractional  part  of  the  value 
r«9nn  ^^  ^^^  sound  goods ;  the  real  value  of  *the  goods  is  then  com- 
^  J  puted,  namely,  the  invoice  price,  Waldron  v.  Coombe,  3  Taunt. 
162;  Dick  v.  Allen,  Park,  104;  Johnson  v.  Sheddon,  2  East,  581; 
Usher  v.  Noble,  12  East,  639 ;  Hurry  v.  Royal  Exchange  Ass.  Co.,  8 
B.  &  P.  308,  the  amount  of  the  premium  paid  for  insurance,  Taite  v. 
Royal  Exchange  Ass.  Co.,  Park,  166 ;  Usher  v.  Noble,  supra,  commis- 
sion if  any.  Id.,  and  shipping  charges  (but  not  the  freight,  Baillie  v. 
Mondigliani,  Park,  53,  or  any  sum  on  account  of  or  in  the  nature  of 
freight,  Winter  v.  Haldimand,"*  2  B.  &  Ad.  649),  and  these  being  added 
together,  the  one-eighth  thereof,  or  other  fractional  part  above  men- 
tioned, is  then  calculated,  and  is  the  sum  to  be  adjusted,  and  which  the 
underwriters  ought  to  pay.  Formerly,  in  cases  of  valued  policies,  it  was 
one-eighth  or  other  fractional  part  of  the  value  mentioned  in  the  policy, 
which  the  underwriter  had  to  pay;  Lewis  et  al.  v.  Rucker,  2  Burr.  1167; 
but  now  it  is  holden  that  an  average  loss  has  the  effect  of  opening  the 
policy,  and  the  loss  to  be  paid  by  the  underwriters  is  calculated  upon 
the  real  and  not  the  expressed  value,  as  above  mentioned,  as  well  in 
valued  as  in  open  policies.  Park,  111 ;  Hamilton  v.  Mendes,  2  Burr. 
1198 ;  1  W.  Bl.  279.  But  where  the  goods  insured  were  seized  in  port 
and  confiscated  by  a  foreign  government,  but  the  consignee  was  allowed 
out  of  the  produce  the  amount  for  which  he  was  under  acceptance  on 
account  of  the  goods,  and  the  goods  had  been  insured  by  a  valued  policy : 
it  was  holden  that  the  underwriters  were  liable  for  the  difference  be- 
tween the  sum  thus  allowed  to  the  consignee  and  the  value  mentioned 
in  the  policy.  Goldsmid  v.  Gillies,  4  Taunt.  803.  It  may  be  necessary 
to  add(  that  where  goods  are  warranted  free  of  particular  average  under 
3  or  5  per  cent.,  or  the  like,  the  3  or  5  per  cent,  are  calculated  on  the 
value  of  the  goods  at  the  time  the  loss  happened,  and  not  on  its  value 
when  afterwards  sold.     Rohl  v.  Parr,  1  Esp.  446. 

When  the  sum  per  cent.,  to  be  paid  for  the  loss,  is  fixed  upon  between 
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the  parties,  an  endorsement  to  that  effect,  thos,  '^  Adjusted  this  loss  at 
[twenty]  per  cent./'  is  made  npon  the  policy,  and  signed  by  the  nnder- 
writers.  Sometimes  there  is  added  a  promise  to  pay,  at  a  certain  time; 
but  this  is  not  necessary.  It  does  not  require  a  stamp,  even  although 
it  contain  a  promise  to  pay.  Wiebe  v.  Simpson,  2  Selw.  N.  P.  968.  If 
the  insurance  was  effected  by  an  agent,  the  law  implies  an  authority  to 
him  also  to  adjust  a  loss  upon  it ;  Richardson  v.  Anderson,  1  Camp. 
43,  n. ;  so  if  the  policy  be  signed  by  an  agent  for  the  underwriter,  the 
law  will  imply  the  same  authority.  Goodson  v.  Brooke,  4  Camp.  163. 
But  where  the  policy  is  signed  by  several  underwriters,  an  adjustment 
by  one  does  not  bind  the  others.    Gammon  v.  Beverley ,p  1  Moore,  563. 

An  adjustment  is  an  admission  upon  the  part  of  the  underwriter  of 
hia  liability  to  that  extent,  and  dispenses  with  all  other  proof  upon  the 
part  of  the  assured,  in  an  action  on  the  policy.  *Park,  117.  r^o/von 
And  it  is  conclusive  evidence,  unless  the  defendant  prove  that  ^  -■ 
it  was  fraudulently  procured,  or  that  it  was  made  under  some  miscon- 
ception of  law  or  fact.  VoUer  v.  Griffiths,  2  Selw.  N.  P.  969 ;  Chris- 
tian V.  Combe,  2  Esp.  489.  But  if  there  appear  to  have  been  any 
misconception  of  the  law  or  facts  on  which  it  was  made,  Rogers  v. 
Maylor,  Park,  118 ;  De  Garron  v.  Galbraith,  Id.,  or  if  circumstances 
afterwards  come  to  the  knowledge  of  the  underwriter,  by  which  he 
learns  that  he  was  previously  discharged  of  his  liability,  Shepherd  v. 
Ghewter,  1  Camp.  274;  and  see  Herbert  v.  Champion,  1  Camp.  134, 
he  is  not  bound  by  the  adjustment ;  and  it  is  open  to  explanation  by 
parol  evidence.  Russell  v.  Dunskey,^  6  Moore,  233.  On  the  other 
hand,  where  a  ship  was  insured,  warranted  free  of  capture  in  port,  and 
a  letter  being  received  stating  her  capture  in  port,  the  assured  and  under- 
writer adjusted,  that  there  should  be  a  return  of  premium,  and  the  pre- 
mium was  accordingly  returned ;  but  it  afterwards  turned  out  that  the 
ship  was  captured,  but  not  in  port :  the  court  held  that  the  assured  was 
not  precluded  by  the  adjustment,  and  receiving  back  the  premium,  from 
suing  the  underwriter  for  the  amount  of  the  loss,  although  the  name  of 
the  latter  were  struck  out  of  the  policy.  Reyner  v.  Hall,  4  Taunt.  725. 
So,  if  the  adjustment  be  conditional,  it  is  not  binding  unless  the  condi- 
tion be  satisfied.  Gammon  v.  Beverley,'  1  Moore,  563.  So,  an  adjust- 
ment is  no  proof  whatever  that  the  sum  adjusted  has  been  paid  or 
satisfied.    Adams  v.  Saunders,  Moody  &  M.  373. 

If  the  assured's  insurance  broker  adjust  the  loss  with  the  underwriter, 
the  broker's  crediting  the  underwriter  for  the  loss  in  an  account  between 
them,  cannot  be  deemed  in  any  manner  equivalent  to  a  payment  or 
satisfaction  of  the  assured,  Todd  v.^eid,"  4  B.  &;  A.  210  ;  Scott  v.  Irv- 
ing,^ 1  B.  &  Ad.  605 ;  Bartlett  v.  Pentland,"  10  B.  &  C.  760 ;  Jell  v. 
Pratt,^  2  Stark.  67,  even  although  the  name  of  the  insurer  have  been 
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struck  off  the  policy,  Ovington  v.  Bell,  8  Camp.  237  ;  Benson  ▼.  Mai^ 
land,"*  Oow.  205,  or  although  the  assured  draw  upon  the  broker  for  the 
amount,  if  the  bill  be  not  paid,  Russel  v.  Bangley,^  4  B.  &  A.  395,  un- 
less the  assured  consent  to  such  a  mode  of  settlement,  or  that  his  assent 
can  be  implied  from  circumstances,  the  known  custom  of  trade,  or  the 
habit  of  dealing  between  the  parties.  Stewart  et  al.  v.  Aberdeen,  4 
Mees.  &  W.  211.(*)  But,  on  the  other  hand,  the  assured  may,  if  he 
will,  treat  this  as  a  payment  to  his  broker,  and  maintain  an  action  for 
money  had  and  received  against  the  latter  for  the  amount.  Andrew  v. 
Robinson,  3  Camp.  199 ;  Wilkinson  v.  Clay,^  6  Taunt.  110. 

Salvage. — Salvage,  which  is  nearly  allied  to  average,  is  a  compensa 
tion  or  allowance  made  for  saving  a  ship  or  goods,  or  both,  from  the 
dangers  of  the  seas,  fire,  pirates,  or  enemies.  Beawes,  146 ;  Park,  131. 
And  the  party  entitled  to  it,  has  a  *lien  upon  the  property  saved 
^  -I  until  a  reasonable  sum  in  that  behalf  is  paid  or  tendered  to  him. 
See  Hartford  v.  Jones,  2  Salk.  654,  1  Ld.  Raym.  893.  It  is  not  in- 
tended here  to  notice  the  law  upon  this  subject,  but  merely  to  state  that 
for  any  expense  the  owners  of  a  ship  or  goods,  insured,  may  be  at,  in 
defending  or  saving  the  property  insured,  or  in  paying  salvage  to  others 
for  doing  so,  the  underwriters  are  liable.  And  in  such  a  case,  it  is  not 
necessary  to  declare  specially  for  it,  or  to  mention  it  at  all  in  the  declara- 
tion, but  it  is  recoverable  as  damages  upon  the  declaration  in  the  ordi- 
nary form,  Carey  v.  King,  Ca.  temp.  Hardw.  804. 


SECTION      IV. 
DECLARATION. 

Upon  a  policy  of  insurance  on  ship,  freight,  or  goods,  in  ordinary 
cases,  the  remedy  is  by  action  of  assumpsit ;  but  when  the  insurance  has 
been  effected  with  one  of  the  insurance  offices,  as  the  policy  in  that 
case  is  by  deed,  the  remedy  is  by  action  of  covenant.  Where  the  de- 
claration is  in  covenant,  it  may  readily  be  framed  from  the  general  form 
in  covenant  given  in  the  first  volume  of  this  work,  p.  255.  But,  upon 
an  ordinary  policy,  the  declaration  in  assumpsit,  after  setting  out  the 
policy,  the  different  memoranda,  if  any,  states  mutual  promises,  and 
then  states  the  averments  necessary  to  bring  the  particular  case  within 
the  meaning  of  the  policy,  and  lastly  states  the  sailing  of  the  ship,  and 
the  loss.  A  second  count  is  added,  for  money  had  and  received,  to  re- 
cover back  the  premium,  in  case  the  plaintiff  should  fail  in  his  count 
upon  the  policy.  A  count  upon  an  account  stated  is  also  added.  It 
may  be  necessary  to  mention  that  the  plaintiff  cannot  have  two  counts 
on  the  policy,  stating  the  loss  in  different  ways ;  as,  for  instance,  one 
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connt  charging  the  loss  to  he  hj  perils  of  the  sea,  and  another  hj  the 

barratry  of  the  captain ;  it  being  in  direct  violation  of  the  general  rules 
of  pleading.     Blyth  et  al.  v.  Shepherd  et  al.,  9  Mees.  &  W.  763.(*) 
The  following  may  be  the  form  of  the  declaration. 

DBCLilKATIOK  IN  ASSUMPSIT. 

In  the  Qaeen's  Bench.  1.  to  be  performed  and  fulfilled.    And 

The day  of— ,  a.  d.  1845.  the  defendant  then  became  and  was  an 

London  to  wit :  A.  B.  the  plaintiff  in  insurer  to  the  plaintiff,  and  then  [by  one 

this  suit,  by  £.  F.  his  attorney,  complains  E.  F.  his  agent  in  that  behalf  duly  autho- 

of  C.  D.  the  defendant  in  this  suit,  who  rized]  duly  subscribed  the  said  policy  of 

has  been  summoned  to  answer  the  said  insurance  as  such  insurer  of  the  said  sum 

A.  B.  in  an  action  on  promises:  Whereas    of L  upon  the  said  [ship]  in  the  said 

the  plaintiff  [by  one  J.  S.  his  agent  in  voyage.    And  the  plaintiff,  in  fact,  saith 

that  behalf]  heretofore,  to  wit  on  ,     [that  heretofore,  to  wit,   on ,  divers 

according  to  the  usage  and  custom  of  goods  of  great  value,  to  wit,  of  the  value 
merchants,  caused  to  be  made  a  certain  of  /.,  had  been  ana  were  shipped  and 
policy  of  insurance,  whereby  the  said  J.  loaded  iu  and  on  board  of  the  said  ship 
S.,  as  well  in  his  own  name  Ikere  setoyl  in  the  said  policy  mentioned,  to  be  there- 
Hie  policy^  bui  in  the  past  tense,  omitting  in  and  thereby  carried  from  —  afore- 
"  In  witness  whereof, '^  ^c,  and  the  signa^  said,  on  the  said  voyage ;  and]  that  the 
tures,  and  stating  the  memorandum  thusl  :  said  plaintiff  was  then  and  from  thence 

r*2041  ^^^^  l^y  ^  <^^^^n  ^^c^of^^ilu™  continually  afterwards,  until  and  at  the 

^         -'  thereunder  written,  com,  [^c,  as  time  of  the  loss  hereinafter  mentioned, 

in  the  memorandum  to  the  end"}.    And  by  a  interested  in  the  said  [ship,  or  the  said 

certain  other  memorandam  thereunder  goods,  wares,  and  merchandises,  or  the 

written,  it  was  declared  that  the  said  in-  freight  of  the  said  goods]  to  a  lar^  value 

surance  was  on  [ship,  or  on  ship  and  and  amount,  to  wit,  to  the  value  and 

freight,  or  on  ship  and  goods,  or  on  cer-  amount  of  all  the  moneys  ever  insured 

tain  goods,  wares  and  merchandises  in  or  caused  to  be  insured  thereon.    And  the 

the  margin  of  the  said  policy  mentioned,  plaintiff  further  saith,  that  heretofore,  to 

that  is  to  say, on  board  of  the  said    wit,  on ,  the  said  ship  [with  the  said 

ship  then  being] .    And  thereupon,  in  goods  on  board  thereof]  departed  and  set 

consideration    that   the  plaintiff,   at  the    sail    from aforesaid    on    her    said 

request  of  the  defendant,  had  then  paid    voyage     towards aforesaid ;     and 

to  the  defendant  a  certain  sum  of  money,  that  afterwards,  and  whilst  the  said  ship 

to  wit,  the  sum  of /.,  as  a  premium  was  proceeding-  on  her  said  voyage,  and 

and  reward  for  the  insurance  of 2.  of    before    her  arrival  at aforesaid,  to 

and  upon  the  said   [ship]  on  the  said    wit,  on ,  the  said  ship  [with  the  said 

voyage  in  the  said  policy  mentioned,  and  goods  on  board  thereof  as  aforesaid]  was 

had  then  promised  the  defendant  to  per-  by  the  perils  and  dangers  of  the  seas,  and 

form  and  fulfil  all  things  in  the  said  policy  by  stormy  and  tempestuous  weather,  and 

of  insurance  contained  on  the  part  and  the  violence  of  the  winds  and  waves,  bul- 

behalf  of  the  insured  to  be  performed  and  ged,  broken,  damaged,  spoiled  and  de- 

falfilled,  the  defendant  then  promised  the  stroyed,t  and  the  said  ship  [with  the  said 

plaintiff  that  he  the  defendant  would  be-  goods  and  merchandise  on  board  thereof 

come  and  be  an  insurer  to  the  plaintiff  of  as  aforesaid]  thereby  then  became  and 

the  sum  of /.  upon  the  said  [ship]  in  were  wholly  lost  to  the  plaintiff;  of  all 

the  said  voyage  in  the  said  policy  of  in-  which  said  premises  the  defendant  afler- 

surance  mentioned,  and  would  perform    wards,  to  wit,  on ,  had  notice,  and 

and  fulfil  bXV  things  in  the  said  policy  of  was  then  requested  by  the  plaintiff  to  pay 
insurance  mentioned  on  his  part  and  be-  him  the  said  sum  of—/,  so  by  him  in- 
half  as  such  insurer  of  the  said  sum  of  sured  as  aforesaid. 
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And  whereas  the  defendant,  on ,  Yet  he  hath  disregarded  his  promises, 

was  indebted  to  the  plaintiff  in /.,  for  and  hath  not  paid  any  of  the  said  moneys 

money  then  received  by  the  defendant  or  any  part  thereof:  to  the  plaintiff's  da- 

for  the  use  of  the  plaintiff;  and  in L  mage  of 1. ;  and  therefore  he  brings 

for  money  found  to  be  due  from  the  de-  suit,  &c. 
fendant  to  the  plaintiff,  on  an  account 

then  stated  between  them :  and  the  de-        t  Or  where  ike  insuranee  is  <m  freight 

fendant  afterwards,  on  the  day  and  year  "  and  the  plaintiff  thereby  then  lost  and 

last  aforesaid,  in  consideration  of  the  was  deprived  of  the  freight  of  the  said 

promts  respectively,  then  promised  the  goods  and  merchandises  so  on  board  of 

plaintiff  to  pay  the  said  several  moneys  the  said  ship  on  freight  as  aforesaid  i  of 

respectively  to  the  plaintiff  on  request,  all  which  said  premises,"  &c. 

THK   LIKB,   BT  AN  AGENT. 

Same  of  the  laHjbrm  to]  Whereas  the  his  use  and  benefit,  and  that  the  plaintiff 

plaintiff  heretofore  to  wit,  on ,  as  well  did  receive  the  order  for  and  effect  the 

in  his  own  name,  as  for  and  in  the  name  said  policy  of  insurance  as  such  agent  as 

and  names  of  all  and  every  other  person  aforesaid :  of  all  which  said  premises  the 

and  persons  to  whom  the  same  did,  defendant  afterwards,  to  wit,  on  the  day 

might,  or  should  appertain,  in  part  or  in  and  year  first  aforesaid,  had  notice.  [Then 

all,  according  to  the  usage  and  custom  of  proeeedy  cainthe  hut  form,  to  the  averment 

r^2051  nierchants,  *did  make  assurance  of  interest,  which  maybe  thus,  if  necessary, 

L          J  [^c,  as  in  the  policy  to  the  end,  — "  that  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  or 

omitting  '*  In  witness  whereof,"  ^c,  but  some  or  one  of  them,  were  or  was  inte- 

setting  out  the  memoranda,  as  in  the  last  rested,"  ^c.    Then  state  the  sailing  cf  the 

form] :    And  the  plaintiff  saith  that  the  ship,  the  loss,  ^c,  in  the  same  manner  mn- 

said  policy  of  insurance  and  memoranda  tatis  mutandis,  as  in  the  last  form,  to  the 

were  so  made  by  the  plaintiff  as  afore-  end.] 
said,  as  the  agent  of  one  A.  B.,  and  for 

The  action  may  be  brought  by  the  broker  or  agent  who  effected  the 
insurance ;  and  he  may  do  so  thus  in  his  own  name  (Park,  403),  aver- 
ring the  interest  in  his  principal ;  it  is  usually  done  where  the  principal 
resides  abroad.  The  averment  here  of  the  agency  of  the  plaintiff  is  to 
bring  the  case  within  stat.  28  G.  8,  c.  56,  which  has  been  already 
noticed,  ante,  p.  146  ;  and  this  is  deemed  a  material  averment.  There- 
fore, where  the  plaintiffs  averred  that  they  were  the  persons  residing  in 
Great  Britain  who  received  the  order  for  and  effected  the  insurance, 
and  the  evidence  was  a  letter  received  by  them  after  the  policy  was 
effected,  desiring  them  to  make  assurance  :  it  was  holden,  that  the  evi- 
dence did  not  sustain  the  averment,  although,  after  they  received  the 
letter,  they  got  the  defendant  to  sign  a  memorandum  on  the  policy, 
stating  the  name  of  the  ship  on  which  the  goods  insured  were  loaded. 
Bell  V.  Janson,  1  M.  &;  S.  201. 

STATBMENT  Of  LOSSES. 

Total  loss: — By  striking  on  a  rock.]  was  By  stranding.]  was,  by  the  perils 

by  the  perils  and  dangers  of  the  seas,  and  dangers  of  the  seas,  and  by 

and  by  striking  on  certain  rocks,  stranding,  bulged,  broken,  damaged, 

bulged,  broken,  damaged,  spoiled,  spoiled,  and  destroyed, 

and  destroyed.  By  colHsion."]  by  the  perils  and  dan- 
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gera  of  the  seas,  and  by  a  certain 
other  ship  and  vessel  being  by  the 
force  and  violence  of  the  winds  car- 
ried against  and  come  in  collision 
with  her,  was  bulged,  broken,  da- 
maged, spoiled,  and  destroyed. 

By  fire.]  was  on  the  high  seas, 
burnt  and  wholly  consumed  by  fire. 

By  capture."]  was,  on  the  high  seas, 
with  force  and  arms,  and  in  a  hostile 
manner  attacked,  seized,  captured, 
and  carried  away  as  prize  by  certain 
enemies  of  our  Lady  the  Queen,  to 
wit,  by  certain  subjects  of  the  King 

of ,  then  in  open  war  with  our 

said  Lady  the  Queen. 

By  arrest  or  detention,]  was,  on  the 
high  seas,  with  force  and  violence, 
arrested  and  detained  by  certain  of- 
ficers of  the  Sjug  of  — ^,  and  by 
his  authority. 

By  pirates.]  was,  on  the  high  seas, 
with  force  and  arms,  attacked  and 
taken  by  pirates. 

By  barratry.]  was,  by  the  barratry 
of  the  captain  and  mariners  thereof, 
fraudulently  conveyed  and  carried 
off  by  the  said  captain  and  mariners 
to  some  place  beyond  seas  unknown 
to  the  plaintiff,  and  without  his  pri- 
vity or  consent,  and  there  by  the  said 
captain  and  mariners  sold,  disposed 
of,  and  converted  to  their  own  use. 

—  was,  by  the  barratry  of  the  cap- 
tain thereof,  that  is  to  say,  by  reason 
of  the  said  captain  smuggling  on 
shore  in  England  from  the  said  ship, 
certain  foreign  brandy  without  pay- 

r*20f)1  ^°^  ^"^  ^^^^  ^^^  ^^^  same, 
^  -■  seized,  taken  and  condemn- 
ed as  forfeited. 
Average  loss.]  was,  by  and  through  the 
perils  and  dangers  of  the  seas,  run 
aground,  and  then  became  and  was 
leaky,  whereby  the  said  [sugar], 
then  being  on  board  of  the  said  ship, 
was  greatly  wetted,  damaged,  spoil- 
ed, and  lessened  in  value,  insomuch 


that  it  then  became  necessary  to  have 
the  said  sugars  landed  and  sold,  and 
the  same  were  then  landed  and  sold 
accordingly ;  by  means  whereof  the 
plaintiff  sustained  an  average  loss,  to 
wit,  an  average  loss  of  10/.  in  every 
100/.  by  him  insured  upon  the  said 
[sugar] ,  whereby  the  defendant  be- 
came liable  to  pay  to  the  plaintiff  the 
sum  of  10/.,  for  and  in  respect  of  the 
said  sum  of  100/.  so  by  him  insured 
as  aforesaid. 

General  average.]  was,  by  perils 
and  dangers  of  the  seas,  that  is  to 
say,  by  storms  and  tempests,  brought 
into  great  distress,  and  was  then  in 
great  danger  of  being  sunk  and  lost 
in  the  sea,  and  for  the  purpose  of 
saving  and  preserving  the  said  ship, 
the  master  and  mariners  did  then 
necessarily  cast  overboard  into  the 
sea  certain  large  quantities  of  goods 
and  merchandises  of  great  value,  to 

wit,  of  the  value  of /.,  for  the 

purpose  of  lightening  the  said  ship* 
and  did  then  also  necessarily  cut 
away  and  cast  overboard  into  the 
sea  divers  masts  [&c.],  of  the  said 
ship,  whereby  the  same  were  then 
lost;  by  reason  whereof  the  plain- 
tiff, in  respect  of  his  interest  in  the 
said  -~—  BO  insured  as  aforesaid, 
was  obliged  to  bear  and  pay,  and 
did  then  bear  and  pay,  a  proportional 
part  of  the  value  of  the  said  goods, 
masts  [&c.],  so  thrown  overboard 
and  lost  as  aforesaid,  and  thereby 
sustained  a  general  average  loss 
amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  10/.  in  every  100/.  so 
held  by  him  insured  upon  the  goods, 
wares,  and  merchandises  in  the  said 
policy  mentioned ;  whereby  the  de- 
fendant became  liable  to  pay  to  the 
plaintiff  the  sum  of  20/.  for  and  in 
respect  of  the  said  sum  of  200/.  so 
by  him  insured  as  aforesaid. 
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section  v. 

GENERAL  ISSUE  AND  THE  EVIDENCE  VTHICH  MAT  BE  GIVEN  UNDER  IT. 

GENB&AL  I88U1,   HOH  ABSITHPBIT. 

In  the  Queen's  Bench.  and  form  as  the  said  plaintiff  has  above 

The day  of a.  d.  1845.  thereof  complained  against  him,  and  of 

C.  D.  1  The  said  defendant,  by  6.  H.  his  this  he  puts  himself  upon  the  countiyi 

ata.    >  attorney,  says  that  he  did  not  [un-  &c. 
A.  B. )  dertake  or]  promise,  in  manner 

In  actions  upon  policies  against  the  Royal  Exchange  Assurance  Com- 
pany, the  London  Assurance  Company,  and  the  Globe  Insurance  Com- 
pany, if  the  action  be  debt,  the  defendants  may  plead  generally  '^  that 
they  owed  nothing  to  the  plaintiff  or  plaintiffs  in  snch  suit  or  action ;" 
if  covenant,  they  may  plead  generally  '^  that  they  had  not  broken  the 
covenants  in  such  policy  contained,  or  any  of  them."  11  G.  1,  c.  30, 
s.  43 ;  39  G.  3,  c.  83,  s.  2. 

The  general  issue  in  assumpsit,  generally  operates  only  as  a  denial 
in  fact  of  the  express  contract  or  promise  alleged  or  of  the  matters  of 
r*0(\*n  ^^^^  ^^^™  which  the  contract  or  promise  alleged  may  *be  implied 
^  J  by  law.  R.  G.  H.  4  W.  4,  r.  2.  As  to  the  connt  on  the  policy, 
therefore,  this  plea  operates  as  a  denial  ^'  of  the  subscription  of  the 
alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  or  of  the  alleged  compliance  with  warranties." 
Id.  But  where  the  declaration  stated  that  the  policy  was  made  by  J. 
S.,  as  agent  for  the  plaintiff  and  for  his  benefit,  and  that  J.  S.  received 
the  order  for  and  effected  the  policy  as  such  agent :  it  was  holden  that 
the  general  issue  put  the  whole  of  this  in  issue,  and  that  a  general 
traverse  of  the  fact  was  therefore  bad  on  special  demurrer,  as  amount- 
ing to  the  general  issue.  Redmond  v.  Smith  et  al.,  13  Law  J.  159, 
cp. ;  Sutherland  v.  Pratt  et  al.,  12  Law  J.  235,  ex.  So,  where  the 
defendant,  by  a  general  traverse,  denied  the  payment  for  the  premium, 
the  court  held  it  bad,  as  amounting  to  the  general  issue;  for  nen 
cuaumpsit  puts  in  issue  the  consideration  as  well  as  the  promise. 
Sutherland  v.  Pratt  et  al.,  supra.  But  this  plea  of  non  assumpsit  does 
not  put  in  issue  any  of  the  averments  or  the  breach.  If,  therefore  the 
defendant  would  deny  any  of  the  averments, — the  plaintiff's  interest, 
the  commencement  of  the  risk,  the  alleged  compliance  with  warranties, 
— the  defendant  must  traverse  them ;  if  he  would  deny  the  breach,  he 
must  plead  payment. 

As  to  the  count  for  money  had  and  received,  this  plea  puts  in  issue 
all  the  facts  and  circumstances  from  which  the  promise  is  implied  by 
law ;  and  as  to  the  last  count  on  an  account  stated,  it  puts  in  issue  any 
count  alleged  to  have  been  stated  between  the  parties. 

All  matters  in  confession  and  avoidance,  including  not  only  those  by 
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way  of  discharge,  but  those  which  show  the  transaction  [the  voyage, 
the  trade,  the  insurance,  &c.]  to  be  void  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise, — ^release,  payment,  performance, 
illegality  of  consideration  either  by  statute  or  common  law,  setoff,  un- 
seaworthiness,  misrepresentation,  concealment,  deviation,  &;c., — must  be 
specially  pleaded.     R.  G.  H.  4  W.  4,  r.  2. 

BYIDIHOK  FOR  PLAINTIFF  T7ND1R  THK   QlNl&AL  I88US. 

In  proof  of  the  first  count,  the  plaintiff,  under  the  general  issue, 
must  produce  the  policy,  duly  stamped,  and  prove  the  defendant's  hand- 
writing to  the  subscription  (see  ante,  p.  8,  &c.),  if  that  be  not  admitted. 
If  the  policy  be  in  the  hands  of  the  insurance  broker,  he  may  be  com- 
pelled by  a  mbpcena  duce9  tecuniy  to  produce  it  upon  the  trial,  notwith- 
standing he  claims  a  lien  upon  it  for  premiums  paid  by  him ;  and  he  is 
a  competent  witness  to  prove  all  matters  connected  with  the  policy. 
Hunter  y.  Leathley,'  10  B.  &  C.  858.  If  the  policy  had  been  sub- 
scribed by  an  agent  for  the  defendant,  then,  besides  the  subscription, 
the  plaintiff  must  also  prove  the  agency.  Palmer  v.  Marshall,^  8  Bing. 
79.  *But  it  will  be  sufficient  to  prove  that  the  defendant  was  p^oAon 
in  the  habit  of  paying  losses  upon  policies  so  subscribed  by  the  ^  -' 
agent  in  his  name,  without  producing  the  power  of  attorney.  Haughton 
V.  Ewbank,  4  Camp.  88. 

The  plaintiff  must  also  prove  the  damages  to  which  he  is  entitled.  If 
a  total  loss  be  admitted  or  proved,  then,  if  the  policy  be  a  valued  policy, 
the  sum  at  which  the  thing  insured  is  valued  in  the  policy  is  the  mea- 
sure of  damages,  and  it  is  not  necessary  for  the  plaintiff  to  prove  any 
other.  But  if  the  policy  be  an  open  policy,  the  plaintiff  must  prove  the 
value  of  the  thing  insured, — the  ship  or  the  freight,  if  either  be  the 
subject  of  the  insurance,— or  if  the  policy  be  on  the  goods,  then  the 
value  of  the  goods,  according  to  the  invoice,  the  costs  of  shipment,  the 
amount  of  the  premium  of  insurance,  and  commission,  if  any,  but  not 
any  sum  paid  by  the  plaintiff  for  port  charges  or  other  incidental  ex- 
penses of  the  ship  in  pursuance  of  any  charter-party.  Winter  v.  Hal- 
demand,*  2  B.  &  Ad.  649. 

In  proof  of  the  second  count,  for  money  had  and  received,  if  the 
defendant  establish  as  a  defence  to  the  first  count,  that  the  risk  never 
commenced,  and  have  not  paid  money  into  court  upon  the  remaining 
counts,  the  plaintiff  will  be  entitled  to  a  verdict  for  the  premium  upon 
the  second  count :  and  this,  even  although  no  demand  of  premium  was 
made  by  his  counsel  in  opening  the  case.  Penson  v.  Lee,  2  B.  &  P.  880. 

EYIDENOl  FOR  THl  DKFRNDANT  U5DBR  THE   QBNBBAL  I8SUB. 

In  disproof  of  the  first  count,  the  defendant  may  contest  or  endea- 
vour to  disprove  his  subscription  to  the  policy,  which  however  is  not 

y  Eng.  Com.  Law  R.,  vol.  21.  «  Id.  22. 


264  abohbold's  law  of  nisi  prius. 

nsual;  or  if  it  be  subscribed  bj  an  agent,  he  may  contend  that  the 
agent  was  not  authorized  in  that  behalf.  See  Haughton  v.  Ewbank, 
supra.  But  if  the  policy  be  proved,  the  defendant  cannot  dispute  the 
payment  jof  the  premium,  because  he  has  admitted  it  upon  the  face  of 
the  policy. 

He  may  give  in  evidence  the  usage  of  trade  generally,  or  of  the  par- 
ticular trade  in  which  the  ship  was  at  the  time  engaged,  in  explanation 
of  the  policy  and  as  well  of  the  parts  which  are  written  as  of  those 
which  are  in  the  printed  form,  Preston  v.  Greenwood,  4  Doug.  28,  pro- 
vided it  do  not  tend  to  contradict  the  policy ;  but  in  an  action  on  a 
policy  in  the  usual  form,  on  ship,  boats,  &;c.,  the  defendant  was  not 
allowed  to  give  in  evidence  an  usage  that  the  underwriters  never  pay 
for  the  loss  of  boats  on  the  outside  of  a  ship,  slung  upon  the  quarter. 
Blackett  v.  Royal  Exchange  Ass.  Co.,  2  Or.  &;  J.  284.(*)  So,  parol 
evidence  of  what  passed  at  the  time  of  effecting  the  policy,  Weston  v. 
Ernes,  1  Taunt.  115,  or  of  an  agreement  between  the  parties  before  the 
policy  was  subscribed,  Kaines  v.  Knightly,  Skin.  54,  cannot  be  given  in 
evidence,  to  restrain  the  effect  of  the  policy. 

r*9f\Qi  ^^  ^^  ^^^  second  count,  the  defendant  may  show  that  under 
L  -I  *the  peculiar  circumstances  of  the  case,  the  plaintiff  is  not  enti- 
tled to  any  return  of  premium.     (See  upon  this  subject,  ante,  p.  157.) 

As  to  the  third  count,  if  the  plaintiff  have  given  any  evidence  in 
support  of  it,  the  defendant  will  be  allowed  to  show  that  the  account 
was  stated  under  a  mistake.  See  Thomas  v.  Hawkes,  8  Mees.  k  W. 
140.(*) 


SECTION    VI. 

GENERAL  TRAVERSES  AND  EVIDENCE  UNDER  THEM. 

I.   TRAVERSE   OF  THE  LOADING. 

Aad  for  a  further  plea  in  this  behalf,  thereby  carried  from aforesaid,  on 

to  the  said  first  count  of  the  said  dedara-  the  said  voyage],  in  manner  and  form  as 

tion,  the  defendant  says  that  the  goods  in  the  plaintiff  in  his  said  first  count  has  in 

the  said  first  connt  mentioned,  had  not  that  behalf  alleged ;  and  of  this  he,  the 

been  and  were  not  shipped  or  loaded  in  defendant,  puts  himself  upon  the  country, 

or  on  board  of  the  said  ship  in  the  said  &c. 
policy    mentioned   [to  be  therein   and 

In  a  policy  upon  goods,  it  is  necessary  in  the  declaration  to  allege 
that  they  were  put  on  board  at  the  loading-place  mentioned  in  the  po- 
licy; otherwise  the  declaration  would  probably  be  bad  on  special  de- 
murrer. De  Symonds  v.  Shedden,  2  B.  &  P.  153.  And  in  order  to 
contest  this,  and  to  put  the  plaintiff  to  the  proof  of  the  goods  being 
put  on  board  at  the  loading-place,  it  may  be  advisable  to  use  the  words 
within  brackets  in  the  above  plea.    But  where  the  defence  is  that  no 


L__ 
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goods  at  all  were  put  on  board  the  yessel,  the  words  within  brackets 
should  be  omitted. 

EYCDSNOS. 

This  puts  the  plaintiff  to  prove  that  goods  were  loaded  on  board  of 
the  ship  mentioned  in  the  declaration,  and  at  the  port  of  loading,  if  that 
be  included  in  the  traverse.  And  it  will  not  satisfy  these  words,  ^^  goods" 
"in  and  on  board  of"  the  ship,  that  the  goods  in  question  were  lashed 
on  deck,  or  were  the  captain's  clothes,  or  the  ship's  provisions;  all 
these  must  be  specifically  named  in  the  policy,  and  are  not  deemed  to 
come  within  the  general  term  "goods."  Eoss  v.  Thwaite,  Park,  21. 
See  ante,  p.  147. 

II.    TBAYEBSE   OF  THE  PABTT'S  nTTEBBST. 

And  for  a  farther  plea  in  this  behalf,  to  manner  and  form  as  the  plaintiff  in  his 

the  said  first  count  of  the  said  declaration  said  first  count  has  in  that  behalf  alleged ; 

the  defendant  says  that  the  said  plaintiff  and  of  this  he,  the  defendant,  puts  him* 

was  not  interested  in  the  said  ship,  in  self  upon  the  country,  &c. 

♦Formerly  a  species  of  gaming,  by  means  of  policies  of  in-  -^^^  ^-. 
surance,  was  carried  on  to  an  immense  extent.  It  was  not  ne-  '-  -' 
cessary  that  a  party  effecting  an  insurance  should  have  any  interest  in 
the  thing  insured ;  by  the  policy  the  party  was  insured  expressly,  "  in- 
terest or  no  interest,"  or  it  was  stipulated  that  "  no  further  proof  of  inte- 
rest than  the  policy"  should  be  required ;  and  by  these  means  a  party 
might  make  a  betior  wager  with  underwriters  that  a  vessel  on  a  certain 
voyage  would  be  lost  by  some  one  of  certain  perils,  in  the  same  manner 
as  he  might  wager  on  any  other  event  which  was  indifferent  to  him.  But 
the  legislature  put  a  stop  to  this,  by  stat.  19  G.  2,  c.  37,  s.  1,  by  which 
it  was  enacted  "  that  no  assurance  or  assurances  shall  be  made  by  any 
person  or  persons,  bodies  corporate  or  politic,  on  any  ship  or  ships  be- 
longing to  his  Majesty  or  any  of  his  subjects,  or  any  goods,  merchan- 
dises, or  effects,  interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  assurer ;  and  that  every  such  insurance  shall 
be  null  and  void  to  all  intents  and  purposes."  Provided  (by  sect.  2) 
"  that  assurance  on  private  ships  of  war,  fitted  out  by  any  of  his  Ma- 
jesty's subjects,  solely  to  cruise  against  his  Majesty's  enemies,  may  be 
made  by  or  for  the  owners  thereof,  interest  or  no  interest,  free  of  ave- 
rage and  without  benefit  of  salvage  to  the  insurer."  There  is  another 
proviso  (sect.  3)^  exempting  from  the  operation  of  the  statute  insurances 
on  "  any  merchandises  or  effects  from  any  ports  or  places  in  Europe  or 
America  in  possession  of  the  crowns  of  Spain  or  Portugal ;"  but  inde- 
pendently of  this,  the  Act  has  been  holden  not  to  extend  to  ships  or 
goods  the  property  of  subjects  of  foreign  states,  but  to  be  confined 

*  £ng.  Com.  Law  R.,  vol.  22.  ^  Id.  14. 
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entirely  to  the  ehips  and  goods  of  British  subjects.  Thelloson  v. 
Fletcher,  1  Doug.  315 ;  Graufurd  y.  Hunter,  8  T.  K.  13.  It  was  at 
one  time  thought  that  a  valued  policy  was  a  wager  policy  within  the 
Act ;  but  this  is  not  so,  provided  the  assured  have  any  interest  in  the 
thing  insured.  Lewis  v.  Rucker,  2  Burr.  1167  ;  Cousins  v.  Nantes,  S 
Taunt.  513;  Grant  v.  Parkinson,  3  Doug.  16.  But  where  a  passenger 
on  board  of  an  Indiaman  agreed  with  another  to  pay  him  20Z.  at  the 
next  port,  in  consideration  of  which  the  latter  promised  to  pay  him 
lOOOZ.  if  the  ship  should  not  save  her  passage  to  China  that  season ; 
the  ship  lost  her  passage,  and  an  action  was  brought  for  the  10002. : 
but  the  court  held  this  to  be  a  wager,  within  the  above  statute,  and  that 
the  plaintiff  therefore  could  not  recover,  although  it  appeared  that  he 
had  some  few  goods  on  board,  which  were  liable  to  suffer  by  the  loss  of 
the  season.  Kent  v.  Bird,  Cowp.  583.  So,  where  a  policy  stipulated 
^'  that  the  goods  insured  were  and  should  be  valued  at  five  tierces  of 
coffee,  valued  at  27Z.  per  tierce,  say  135Z.,  that  policy  to  be  sufficient 
proof  of  interest ;"  this  was  holden  to  be  within  the  statute  and  void. 
Murphy  v.  Bell,'  4  Bing.  567. 

Since  this  statute,  where  the  insurance  has  been  upon  the  ship  or 
r«f>iii  S^^^^  ^^  ^  British  subject,  it  has  always  been  deemed  necessary 
L  -I  '^'to  aver  the  interest  in  the  thing  insured,  in  the  manner  in 
which  it  is  averred  in  the  declaration ;  ante,  p.  204 ;  Cousins  v.  Nantes, 
3  Taunt.  513 ;  and  on  a  foreign  ship,  or  the  goods  of  a  foreign  subject, 
the  declaration  should  contain  an  averment,  negativing  them  to  be  the 
goods  of  a  British  subject,  as  thus, — '^  that  the  said  goods  or  any  of 
them  were  not  belonging  to  her  Majesty  or  any  of  her  subjects,  before 
or  at  the  time  of  the  making  of  the  policy,  or  at  the  time  of  the  loss." 
Graufurd  v.  Hunter,  8  T.  R.  13.  And  it  seems  not  to  be  sufficient,  and 
therefore  bad  on  special  demurrer,  to  state  that  the  plaintiff  was  inte- 
rested until  and  at  the  time  of  the  loss,  without  showing  that  he  was 
interested  at  the  time  of  the  policy  being  made ;  De  Symonds  v.  Shed- 
den,  2  B.  &  P.  153 ;  and  if  the  risk  commenced  before  the  insurance 
was  effected,  perhaps  at  the  time  of  the  inception  of  the  risk  also.  See 
Kellner  v.  Le  Mesurier,  4  East,  396 ;  Rhind  v.  Wilkinson,  2  Taunt.  237. 

SYIDINCl. 

If  the  insurance  were  on  a  foreign  ship  or  the  goods  of  a  foreign 
subject,  and  no  interest  be  averred,  it  is  not  necessary  to  prove  any. 
See  Thelluson  v.  Fletcher,  1  Doug.  315. 

But  if  the  insurance  be  upon  the  property  of  a  British  subject,  the 
interest  must  be  averred,  and,  if  traversed,  must  be  proved.  If  the  ac- 
tion be  brought  by  the  party  himself,  on  whose  account  the  policy  was 
effected,  he  of  course  avers  the  interest  in  himself;  but  if  the  action  be 

*  £ng.  Com.  Law  R.,  vol.  15. 
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bronght  by  the  broker  or  agent  who  effected  the  insurance  in  his  own 
name  (and  which  may  be  the  case,  Park,  403,  and  see  ante,  p.  205),  the 
declaration  mast  aver  the  interest  in  his  principal.  And  where  in  snch 
action  by  an  agent,  it  appeared  that  at  the  time  he  effected  the  insurance, 
he  was  not  authorized  by  his  principal  to  do  so,  but  in  two  years  after- 
wards, after  a  loss,  and  before  action  brought,  the  principal  adopted  the 
insurance,  being  really  interested  in  the  goods  insured :  this  was  holden 
sufficient.  Hagedom  v.  Oliverson,  2  M.  &;  S.  485.'  And  the  interest 
must  be  averred  truly.  Joint  owners  of  property,  for  instance,  insured 
for  their  joint  use  and  on  their  joint  account,  cannot  recover  upon  a 
count  on  the  policy,  averring  the  interest  to  be  in  one  of  them  only. 
Bell  V.  Ansley,  16  East,  141 ;  and  see  Hiscox  v.  Barret,  Id.  145,  n. 
And  therefore  where  A.  and  B.,  jointly  interested,  effected  an  insurance, 
and  there  were  two  counts,  one  averring  the  interest  in  A.,  the  other  in 
B.,  it  was  holden  that  the  plaintiff  could  not  recover  on  either.  Cohen 
V.  Hannam,«>  6  Taunt.  101 ;  but  see  Page  v.  Fry,  2  B.  &  P.  240 ;  Car- 
ruthers  v.  Shedden,^  6  Taunt.  14.  The  usual  averment  that  certain 
persons,  using  trade  and  commerce  under  the  firm  of  Messieurs  A.  & 
Co.,  were  interested,  &o.,  is  good  in  arrest  of  judgment ;  and  it  will  be 
sufficient  at  the  trial  to  prove  that  there  is  such  a  firm,  without  proving 
the  names  of  the  persons  who  "'compose  the  firm ;  but  it  is  doubt-  r^icoi  oi 
ful  whether  it  would  be  good  on  special  demurrer.  Wright  v. 
Wilbie,  1  Chit.  49. 

As  to  the  nature  of  the  interest  to  be  proved,  it  will  be  observed  that 
the  averment  in  the  declaration  merely  states  that  the  party  was  inte- 
rested in  the  thing  insured,  without  stating  how  (see  ante,  p.  204) ; 
and  it  is  not  necessary  in  the  declaration  to  be  more  specific.  Crowley 
V.  Cohen,*  8  B.  &  Ad.  478.  Therefore  an  insurance  "on  goods,"  has 
been  holden  sufficient  to  cover  the  interest  of  carriers  in  goods  committed 
to  their  charge.  Id.  But  if  the  averment  be  traversed,  the  plaintiff  in  his 
evidence  must  show,  not  merely  that  he  or  his  principal  were  interested* 
but  in  what  manner.  It  is  necessary  therefore  here  to  consider,  what 
is  an  insurable  interest,  and  how  it  may  be  proved. 

An  insurable  interest  must  not  be  confounded  with  an  absolute  inde- 
feasible interest.  No  doubt  the  person  who  has  an  absolute  property  in 
the  thing  insured, — ^the  owner  of  the  ship,  or  of  the  cargo,  or  the  person 
entitled  to  the  freight,  if  earned, — ^has  an  insurable  interest  in  it.  But 
the  converse  of  the  proposition  is  not  true ;  a  person  may  have  an  insu- 
rable interest,  without  having  any  absolute  indefeasible  interest  in  the 
thing  insured.  Therefore  the  captors  of  a  ship,  seized  as  prize,  may  in- 
sure their  interest  therein  ;  and  where  in  such  a  case  it  turned  out  after- 

1  Miltenberger  v.  Beacom,  9  Penn  State.  R.  198 ;  Fleming  v.  Marine  Ins.  Co.,  4 
Whart  69. 
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wards  to  be  no  prize,  and  was  adjudged  so  by  the  Admiralty  Court,  and 
restitution  was  awarded  to  the  owners,  it  was  holden  that  the  captors 
were  not  entitled  to  a  return  of  premium.  Boehm  v.  Bell,  8  T.  R. 
154 ;  andseeRouth  v.  Thompson,  13  East,  274;  11  Id.  428.  So,  upon 
a  joint  capture  by  the  army  and  navy,  it  was  holden  that  the  officers  and 
crews  of  the  ships  of  war  had  an  insurable  interest  in  the  prizes,  by  vir- 
tue of  the  Prize  Act,  which  usually  passes  at  the  commencement  of  a 
war ;  Le  Cras  v.  Hughes,  8  Doug.  81 ;  or  the  prize  may  be  insured  by 
both,  although  neither  have  an  indefeasible  right  to  it  until  condemna- 
tion ;  Stirling  v.  Yaughan,  11  East,  619 ;  they  have  merely  possession, 
with  an  expectation  of  receiving  the  property  of  the  crown  for  their  own 
emolument.  So,  where  commissioners  were  appointed  by  the  crown, 
under  stat.  85  O.  8,  c.  80,  which  enabled  them  to  take  into  their  pos- 
session and  care,  all  Dutch  ships  or  effects  detained  in  or  brought  into 
the  ports  of  Great  Britain,  and  to  manage,  sell,  and  dispose  of  them  to 
the  best  advantage,  according  to  the  instructions  they  should  receive 
from  his  Majesty  and  the  Privy  Council :  it  was  holden  that  they  might 
insure,  in  their  own  names,  such  ships,  after  seizure  abroad,  and  whilst 
on  their  voyage  to  this  country ;  Craufurd  v.  Hunter,  8  T.  R.  IS ;  and 
this,  although  they  were  seized  by  the  captain  of  a  British  man-of-war, 
under  instructions  from  the  Admiralty  to  take  all  ships  and  cargoes  of 
Dutch  subjects,  and  to  send  them  into  the  ports  of  this  kingdom,  to  be 
detained  provisionally.  Lucena  v.  Craufurd,  in  error,  8  B.  &;  P.  75 ;  2 
New  Rep.  269 ;  1  Taunt.  825.  In  this  last  case,  it  was  holden  also 
r*2l81  ^^^^  ^^^  commissioners  might  recover  '''for  a  loss  upon  such  ships 
by  perils  of  the  sea,  although  the  loss  did  not  happen  until  after 
proclamation  had  issued  for  general  reprisals  against  the  Dutch.  Id.  So 
if  a  person  lend  money  on  bottomry,  he  may  insure  the  ship  for  the 
amount.  See  Simonds  et  al.  v.  Hodgson  in  error,"^  8  B.  &  Ad.  50* 
Where  a  merchant  in  Spain  shipped  goods  to  J.  S.,  and  sent  him  the 
bill  of  lading,  with  a  letter  annexed,  directing  him  to  hold  a  part  of  the 
goods  for  J.  N.,  to  whom  he  was  indebted  ;  and  J.  N.,  upon  hearing  of 
it,  insured  for  the  amount :  the  court  held  that  he  had  a  good  insurable 
interest,  although  he  had  given  no  orders  for  the  goods.  Hill  et  al.  v. 
Secretan,  1  B.  &  P.  815.  So  where  a  person  abroad  consigned  a  cargo 
to  the  Cudbear  Company  in  London,  and  drew  bills  for  the  amount,  but 
transmitted  the  bills  of  lading  through  J.  S.,  his  general  agent,  to  be 
sent  to  the  Cudbear  Company,  that  they  might  insure,  and  at  the  same 
time  they  drew  a  bill  upon  J.  S.  for  800^.,  which  was  accepted  and 
paid ;  the  Cudbear  Company,  however,  refused  to  accept  the  bills  drawn 
upon  them,  or  to  take  the  cargo,  or  to  insure ;  upon  which  J.  S.  in- 
sured in  his  own  name,  and  informed  the  consignor,  who  approved  of  it : 
it  was  holden  that  J.  S.  was  to  be  considered  as  consignee  of  the  whole, 
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and  had  a  right  in  that  character  to  insure  for  the  henefit  of  the  con- 
signer  and  that  he  had  a  clear  insurable  interest  in  himself  to  the  amount 
of  the  8002.  Wolfe  et  al.  v.  Homcastle,  1  B.  &  P.  316.  So,  where 
the  consignee  of  a  cargo,  to  be  sold  by  him  upon  commission,  insured  a 
certain  sum  for  his  commission,  Lord  Kenyon,  C.  J.,  expressed  a  strong 
opinion  that  he  had  an  insurable  interest  to  that  extent ;  but  the  point 
was  not  decided,  as  the  action  was  compromised.^  Flint  v.  Le  Mesurier, 
Park,  269,  n. ;  and  see  King  v.  Olover,  2  New  Rep.  206.  So,  where 
the  consignee  of  goods,  pledged  the  bill  of  lading  with  J.  S.,  who  ac- 
cepted bills  for  him,  and  by  agreement  the  consignee  insured  the  goods 
as  well  in  his  own  name  as  in  the  names  of  all  and  every  person  or  per- 
sons to  whom  the  same  did  or  might  appertain,  and  he  deposited  the 
policy  with  J.  S.,  without  which  J.  S.  would  not  have  accepted  the  bills ; 
a  loss  occurred,  and  J.  S.  sued  upon  the  policy,  averring  the  interest  in 
himself :  the  court  held  that  he  had  a  right  to  do  so,  as  the  insurance 
by  agreement  was  effected  for  his  benefit ;  if  indeed  the  insurance  had 
been  effected  before  the  pledge  of  the  bill  of  lading  was  contemplated, 
it  would  have  been  different ;  in  that  case  the  consignee  should  have 
sued.     Sutherland  v.  Pratt  et  al.,  12  Mees.  &  W.  16.(«)« 

So,  where  A.  sold  to  B.  from  500  to  700  barrels  of  oats,  to  be  ship- 
ped by  C.  from  Youghall,  and  delivered  to  B.  at  Portsmouth ;  in  four 
days  after,  A.  informed  B.  that  C.  had  engaged  room  in  the  packet  for 
600  barrels  on  B.'s  account,  and  B.  thereupon  insured  400Z.  upon  them; 
the  oats  were  shipped,  but  the  packet  being  bound  for  Southampton, 
refused  to  deliver  the  oats  at  Portsmouth,  and  A.  thereupon  sold  the 
oats  again  to  a  person  at  Southampton,  and  delivered  to  him  the  bill  of 
lading;  but  B.  still  "^insisted  on  his  right  to  the  oats,  and  r-i^n^^-t 
threatened  to  assert  it  by  action  ;  in  the  mean  time  the  packet  ^  -■ 
was  lost,  and  after  a  long  dispute,  B.  assigned  his  interest  in  the  policy 
to  A.  in  consideration  of  602.,  and  an  action  was  thereupon  brought  in 
the  name  of  B.  against  the  underwriter,  averring  the  interest  in  B. : 
and  the  court  held  that  he  had  a  sufficient  interest  to  enable  him  to  sue 
upon  the  policy.     Sparkes  v.  Marshall,^  2  Bing.  N.  C.  761. 

But  where  A.,  being  the  owner  of  a  third  part  of  a  ship,  insured  his 
interest,  and  afterwards  sold  his  share  to  another,  without  assigning  or 
depositing  the  policy,  or  binding  himself  to  do  so ;  a  loss  happening, 
the  broker  brought  an  action,  averring  the  interest  in  A.,  and  it  was 
argued  that  he  had  a  right  to  do  so,  as  A.  was  trustee  for  the  vendee ; 

>  Putnam  v.  Mercantile  Ins.  Co.,  5  Mete.  386. 

"  A  mortgagor  may  insure  his  equitable  interest,  Higginson  v.  Dall,  13  Mass.  96 ; 
Gordon  v.  Mass.  Ins.  Co.,  2  Pick,249 ;  Strong  v.  Manu&cturers'  Ins.,  Co.,  10  Pick.  40 ; 
Curry  v.  Commonwealth  Ins.  Co.,  10  Pick.  535. 

A  factor  has  an  insurable  interest  in  goods  on  which  he  has  a  lien  for  advances. 
Russel  V.  Union  Ins.  Co.,  1  Wash.  C.  C.  409. 
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but  the  court  held  that  it  would  be  so,  if  A.  had  assigned  the  policy  to, 
or  deposited  it  with  the  yendee,  at  the  time  and  as  part  of  the  terms  of 
the  sale ;  but  that  not  being  the  case,  the  vendee  had  no  interest  in  the 
policy,  and  A.  had  no  longer  an  interest  in  the  ship,  and  therefore  the 
action  could  not  be  maintained.  Powles  et  al.  y.  Innes,  11  Mees.  k  W. 
10.('*')  So,  where  A.,  residing  at  Dublin,  agreed  with  B.  at  Jamaica, 
to  send  out  two  ships  annually,  which  B.  was  to  load,  and  consign  the 
cargo  to  A.  on  commission;  A.  accordingly  chartered  a  ship,  which 
was  going  first  from  Bristol  to  St.  Thomas's  with  a  cargo  for  another 
person,  and  she  was  to  go  thence  to  Jamaica  to  be  loaded  by  B.  for 
Dublin  ;  and,  by  the  terms  of  the  charter-party,  A.  was  to  haye  a  com- 
mission of  2^  per  cent,  on  the  homeward  freight,  in  consideration  of 
guaranteeing  the  homeward  cargo ;  the  ship,  howeyer,  was  lost  on  her 
passage  from  St.  Thomas's  to  Jamaica ;  and  A.,  who  had  insured  this 
expected  commission,  brought  an  action  on  the  policy :  the  court  held 
that  he  had  no  insurable  interest,  either  in  the  commission  or  the 
freight,  or  in  the  commission  on  the  homeward  cargo.  Knox  y.  Wood, 
1  Camp.  543.  So  it  has  been  holden  that  a  sailor  cannot  insure  his 
wages,  or  anything  he  is  to  receive  at  the  end  of  the  voyage  in  lieu  of 
wages,  as  slaves,  for  instance,  or  the  like.  Webster  v.  De  Tastet,  7  T. 
B.  157.  So,  where  the  captain  of  an  Indiaman  being  indebted  to  A. 
in  26,00OZ.  upon  bond.  A.,  whilst  the  ship  was  at  China,  effected  an 
insurance  for  that  amount  on  ship  and  goods,  but  declared  it  to  be  for 
the  bond,  describing  it,  and  that  in  case  of  loss,  no  other  proof  of  inte- 
rest was  to  be  required  than  the  exhibition  of  the  policy :  the  court  held 
that  A.  had  no  insurable  interest  in  either  ship  or  cargo,  and  that  it  was 
a  mere  wagering  within  stat.  19  G.  2,  c.  37,  and  void.  Lowrj  et  al.  v. 
Bourdieu,  Doug.  468.  So,  where  goods  are  sold,  and  sent  to  the 
yendee,  but  they  are  stoped  in  tratmtUy  the  vendee  has  no  longer  an 
insurable  interest  in  them ;  and  a  policy  effected  by  the  yendee  before 
stoppage,  thereby  becomes  void.  Clay  v.  Harrison,^  10  B.  &  C.  99. 
-^^^  -  As  to  the  ship, — ^in  the  case  of  foreign  vessels,  and  indeed  in 
^  -^  *all  cases,  the  interest  may  be  'proved  primd  faetey  by  evidence 
of  possession  of  the  party  in  whom  the  interest  is  alleged ;  and  it  is  for 
the  defendant  to  disprove  it  by  documentary  evidence,  or  otherwise ; 
and  it  has  been  holden  that  evidence  of  such  possession  at  a  particular 
date,  is  not  disproved  by  showing  a  prior  register  in  the  name  of 
another.  Robertson  v.  French,  4  East,  130.  So,  the  exercise  of  acts 
of  ownership, — the  directing  of  the  loading,  the  paying  of  the  people 
employed,  &c., — ^was  holden  to  be  sufficient  evidence  of  interest,  Amery 
v.  Rogers,  1  Esp.  207,  but  still  on\j  primd  facie  evidence.  Thomas  v. 
Foyle,  5  Esp.  88.  The  certificate  of  registry,  of  itself,  is  no  evidence 
of  this.     Pirie  v.  Anderson,  4  Taunt.  652 ;  see  Marsh  v.  Robinson,  4 
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Esp.  98,  semb.  cont.  And  where  it  was  stipulated  by  the  charter-party, 
that  in  case  the  ship  should  be  lost  during  the  voyage,  the  charterer 
should  pay  to  the  owner  a  certain  sum  of  money,  which  was  deemed 
equivalent  to  the  value  of  the  ship, — ^the  court  held  that  the  owner  had 
still  an  insurable  interest  in  the  ship  during  the  voyage.  Hobbs  v. 
Hannam,  8  Camp.  98.  Where  the  declaration  stated  that  the  plaintiff 
was  possessed  of  one-third  of  a  ship,  and  the  proof  was  that  he  was  at 
one  time  possessed  of  the  whole,  and  there  was  no  evidence  that  he  had 
afterwards  disposed  of  any  part :  Lord  Mansfield,  C.  J.,  held  that  this 
was  no  variance,  and  the  plaintiff  recovered.  Page  v.  Rogers,  Park, 
402. 

As  to  freight, — we  have  seen,  ante,  p.  149,  that  the  ship-owner  may 
insure  freight,  either  where  he  has  the  cargo  on  board,  or  where  he  has 
a  cargo  of  his  own  ready  to  put  on  board,  or  where  he  has  contracted 
with  another  to  carry  a  cargo  for  him.  And  where  the  ship-owner  has 
thus  entered  into  a  contract  for  a  cargo,  he  is  deemed  to  have  an  insura- 
ble interest  in  the  freight,  although  the  contract  be  not  in  writing. 
Miller  v.  Warre,^  4  B.  &  C.  538.  Also,  one  of  several  joint  owners 
may  insure  his  interest  independently  of  the  others ;  and  -he  may  in- 
sure generally,  without  stating  his  interest,  and  declare  generally  also, 
and  recover  according  to  his  interest.  Rising  v.  Bennett,  2  Marsh.  Ins. 
786.  But  where  two  persons  purchased  a  ship,  and  afterwards  took  in 
two  other  persons  as  partners,  but  there  was  no  transfer  of  the  ship  to 
the  two  latter,  it  was  holden  that  the  interest  in  the  freight  could  not 
be  averred  in  the  four ;  Camden  v.  Anderson,  5  T.  R.  709 ;  6  Id.  728 ; 
the  right  to  freight  results  from  the  right  of  ownership  to  the  ship,  and 
the  two  latter  partners  had  neither  a  legal  nor  equitable  ownership  in  it. 
Id.  So,  where  in  a  charter-party  it  was  stipulated  that  one-half  of  the 
freight  was  to  be  paid  on  unloading,  and  the  remainder  by  bill  at  four 
months,  ^'  the  captain  to  be  supplied  with  cash  for  ship's  use;"  and  on 
the  latter  account  the  captain  drew  a  bill  on  the  freighters,  which  was 
duly  accepted  and  paid :  it  was  holden  that  the  freighters  had  no  insu- 
rable interest  in  this  bill.     Mansfield  V.  Maitland,^  4  B.  &  A.  582. 

*  As  to  goods, — the  vested  interest  in  them  is  proved  by  pro-  ^^^^  ^^ 
dncing  and  proving  the  invoice,  or  bill  of  parcels,  and  the  ship-  '-  -' 
ping  charges,  &;c.  When  convenient,  however,  it  may  be  prudent  to  go 
further,  and  prove  the  actual  sale,  by  the  vendor  or  his  clerks,  the  ship- 
ment, and  (if  necessary)  the  value  of  the  thing  insured.  But  where  the 
evidence  was,  a  bill  of  parcels  of  the  goods  as  sold  to  the  plaintiff  by 
one  Gardiner  of  Petersburg,  with  his  receipt  to  it,  and  Gardiner's  hand- 
writing to  it  was  proved,  Lee,  C.  J.,  held  this  to  be  sufficient.  Russell 
V.  Boheme,  2  Str.  1127.  A  bill  of  lading  specifying  the  goods,  and  the 
evidence  of  the  captain  that  he  received  them  on  board,  may  be  suffi- 
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cient ;  M' Andrews  v.  Bell,  1  Esp.  873 ;  or  such  a  bill  of  lading,  with 
evidence  that  the  captain  of  the  ship  has  since  died ;  Haddon  v.  Parry, 
8  Taunt.  803 ;  but  the  bill  of  lading  alone,  Dickson  v.  Lodge,'  1  Stark. 
226,  particularly  if  guarded  by  the  words  '^  contents  unknown,"  Haddon 
v.  Parry,  supra,  is  not  evidence  of  the  plaintiff's  interest.  A  cestaique 
trust,  however,  as  well  as  the  trustee,  has  an  insurable  interest  in  the 
trust  property.  Exp.  Yallop,  16  Ves.  67 ;  Exp.  Houghton,  17  Ves. 
268. 

The  contemplated  profits  of  a  voyage  may  also  be  insured,  and  may 
be  engrafted  upon  a  policy  on  ship  and  goods,  in  the  common  printed 
form.  Eyre  v.  Glover,  16  East,  218 ;  Grant  v.  Parkinson,  6  T.  R. 
488.  Thus,  an  insurance  on  the  imaginary  profits  of  a  cargo  of  indigo 
from  Bordeaux,  to  be  sold  at  Hamburgh,  has  been  holden  good.  Hen- 
drickson  v.  Margetson,  2  East,  549,  n.  So,  the  profits  of  a  cargo  em- 
ployed in  trade  on  the  coast  of  Africa,  were  holden  insurable.  Barclay 
V.  Cousins,  2  East,  544 ;  see  Shaw  v.  Tretton,  2  East,  109 ;  Hodgson 
V.  Glover,  6  East,  816 ;  Webster  v.  De  Tastet,  7  T.  R.  167.  So,  an 
insurance  on  the  ^^  commission,  privileges,"  &c.,  of  the  captain  of  a  ship 
in  the  African  trade,  has  been  holden  legal.  King  v.  Glover,  2  New 
Rep.  206.  As  to  an  insurance  on  commission  generally,  see  Knox  v. 
Wood,  ante,  p.  214.  But  where  a  party  contracted  for  a  cargo  of  oil, 
which  contract  was  void  by  the  Statute  of  Frauds,  as  not  being  in  writ- 
ing, it  was  holden  that  as  the  contract  vested  in  him  no  interest  in  the 
cargo,  he  had  no  insurable  interest  in  the  anticipated  profits  to  arise 
from  it.     Stockdale  et  al.  v.  Dunlop,  6  Mees.  &  W.  224.(*) 

And  several  persons  may  have  distinct  insurable  interests  in  the  same 
thing :  the  captain  for  wages,  the  owner  for  freight ;  one  person  for 
goods,  another  for  bottomry,  &c.  Godin  v.  London  Ass.  Co.,  1  Burr. 
496. 

III.    TRAVERSE  OF  THE   SHIP'S   SAILING. 

And  for  a  further  plea  in  this  behalf,  to  the  voyage  in  that  count  mentioned,  in 

the  said  first  count  of  the  said  declaration,  manner  and  form  -as  the  plaintiff  in  his 

the  defendant  says  that  the  said  ship  said  first  count  has  in  that  behalf  alleged; 

[with  the  goods  in  the  said  first  count  and  of  this  he  the  defendant  puts  him- 

mentioned  on  board  thereof]  did  not  de-  self  upon  the  country,  &c. 

part  or  set  sail  from aforesaid,  on 

[*217]  ♦IVIDIHCM. 

This  traverse  obliges  the  plaintiff  to  prove  the  sailing  of  the  ship,  and 
that  she  sailed  upon  the  voyage  insured.  For  if  she  sailed  upon  any 
other  voyage  than  that  mentioned  in  the  policy,  the  underwriters  would 
be  thereby  discharged,  Tasker  v.  Cunniugham,  1  Bligh,  87,  even 
although  she  were  in  the  course  of  the  insured  voyage  at  the  time  the 
loss  occurred.     Wooldridge  v.  Boydell,  1  Doug.  16 ;  Way  v.  Modig- 

'  Eng.  Com.  Law  R.,  vol.  2. 
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liani,  2  T.  R.  80.  So,  where  there  was  an  insurance  on  freight  from 
Bordeaux  to  Virginia,  and  it  appeared  that  the  ship  was  freighted  to 
St.  Domingo,  and  she  was  merely  to  call  at  Norfolk  in  Virginia  for 
orders  :  it  was  holden  that  the  insured  could  not  recover.  Murdock  y. 
Potts,  Park,  299.  And  if  she  did  not  sail  at  all,  but  she  or  the  goods 
on  board  of  her  were  lost  in  port,  by  fire  or  the  like,  the  variance 
between  the  declaration  and  proof  in  this  respect  would  be  fatal. 
Therefore,  where  the  declaration  stated  that  after  the  -loading  of  the 
goods,  the  ship  departed  on  her  intended  voyage,  and  whilst  in  the 
course  of  her  said  voyage  she  was  lost  by  perils  of  the  sea, — and  the 
proof  was,  that  the  ship  had  been  lost  whilst  at  her  moorings,  and 
before  the  loading  of  her  cargo  had  been  completed :  it  was  holden  to 
be  a  fatal  variance,  and  that  the  assured  could  not  recover.  Abitbol  v. 
Bristow,*^  6  Taunt.  464.  But  where  the  ship  actually  did  sail  upon  the 
intended  voyage,  and  the  declaration  stated  the  sailing  to  be  after  the 
making  of  the  policy,  but  the  proof  was  that  the  sailing  was  before  it : 
the  court  held  the  variance  to  be  immaterial.  Peppin  v.  Solomons,  5 
T.  R.  496. 

IV.    TBAVBRSB   OF  THE   LOSS. 

And  for  a  further  plea  in  this  behalf^  to  lence  of  the  winds  or  waves,  bulged, 

the  said  first  count  of  the  said  declaration,  broken,  damaged,  spoiled,  or  destroyed, 

the  defendant  says  that  the  said  ship  [with  in  manner  and  form  as  the  plaintiff  in  his 

the  goods  in  the  said  first  count  mention-  said  first  count  has  in  that  behalf  alleged ; 

ed  on  board  thereof]  was  not,  by  the  and  of  this  he  the  defendant  pats  himself 

perils  or  dangers  of  the  seas,  or  by  stormy  upon  the  country,  &c. 
or  tempestuous  weather,  or  by  the  vio- 

BYIDXirOl. 

It  is  necessary  to  premise,  that  if  the  declaration  state  a  total  loss, 
and  the  evidence  prove  a  partial  loss  merely,  this  will  not  be  deemed  a 
variance,  but  the  plaintiff  shall  recover  for  the  partial  loss,  Gardiner  v. 
Croasdale,  2  Burr.  904 ;  1  W.  Bl.  198,  provided  the  loss  appears  to 
have  been  by  the  same  peril  as  is  stated  in  the  declaration.  But  as  to 
the  peril,  by  which  the  loss  is  occasioned,  it  must  be  proved  as  laid ;  a 
variance  would  be  fatal.  Where  the  declaration  stated  that  the  ship 
was  captured,  and  that  all  the  goods  and  merchandises  on  board  were 
totally  lost ;  but  the  evidence  was  that  the  ship  was  captured  by  a  Spa- 
nish ship  of  *war,  and  carried  into  a  port  in  Spain,  where  an  ^^^^  ^^ 
appeal  was  lodged  against  the  capture ;  that  pending  the  appeal,  ^  -■ 
the  cargo,  being  of  a  perishable  nature,  was  sold,  and  the  produce  paid 
into  court  to  abide  the  event  of  the  appeal;  that  the  appeal  was  decided 
for  the  owners,  and  the  ship  released,  but  after  paying  the  costs  of  the 
appeal,  little  of  the  produce  of  the  cargo  remained ;  that  the  ship  after 
refitting,  sailed  for  her  original  port  of  destination,  and  in  that  voyage 

^  Eng.  Com.  Law  R.,  vol.  1. 
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was  lost :  the  court  held  that  this  evidence  did  not  support  the  declara- 
tion; it  was  true  that  the  ship  was  captured,  but  she  was  also  after- 
wards restored,  and  the  ship  might  have  proceeded,  and  did  proceed,  on 
her  original  voyage,  but  in  that  voyage  was  lost  by  a  peril  of  a  diflFerent 
description.  Kulen  Kemp  v.  Vigne,  1  T.  R.  304.  So,  where  the  de- 
claration stated  that  the  goods  were,  in  a  forcible  and  hostile  manner, 
seized,  captured,  taken  and  carried  away  by  certain  persons  then  being 
at  enmity  and  open  war  with  our  lord  the  king,  to  the  plaintiff  unknown ; 
but  the  evidence  was,  that  the  goods  were  taken  by  two  Spanish  govern- 
ment brigs,  the  landing  of  the  goods  being  illegal  by  the  revenue  laws 
of  Spain :  the  court,  after  a  verdict,  intimated  a  clear  opinion  that  the 
variance  was  fatal,  but  no  actual  decision  was  given,  as  the  parties 
agreed  that  there  should  be  a  new  trial,  and  that  the  plaintiff  should 
have  leave  to  amend  his  declaration.  Matthie  et  al.  v.  Potts,  3  B.  &  P. 
23.  But  where  a  declaration  on  a  policy  of  insurance  on  a  ship,  in  a 
lawful  trade,  for  a  year,  stated  that  the  ship  proceeded  on  a  lawful  trade 
from  A.  to  B.,  and  afterwards  in  a  lawful  trade  from  B.  to  A.,  and  that 
before  the  ship  arrived  at  A.,  she  put  into  another  port,  where  the  mas- 
ter, in  a  barratrous  and  fraudulent  manner,  smuggled  French  brandy, 
whereby  the  ship  was  forfeited  and  seized  :  on  demurrer,  the  court  held 
the  underwriters  liable  for  this  loss  by  reason  of  the  smuggling  of  the 
captain  ;  for  the  ^Hawful  trade"  must  be  intended  to  mean  the  trade  in 
which  the  ship  was  employed  by  the  owners.  Havelock  v.  Hancill,  3 
T.  R.  277. 

As  to  loss  by  perils  of  the  sea,  and  the  evidence  necessary  to'prove  it, 
see  ante,  p.  160.  Where  to  a  declaration  stating  a  loss  by  perils  of  the 
sea,  the  defendant  pleaded  that  although  the  vessel  was  lost  by  perils  of 
the  sea,  yet  that  the  loss  was  occasioned  by  the  wrongful,  negligent,  and 
improper  conduct  (the  same  not  being  barratrous)  of  the  master  and 
mariners  of  the  ship,  by  wilfully,  wrongfully,  negligently,  and  impro- 
perly (but  not  barratrously)  throwing  overboard  so  much  of  the  ballast 
that  the  vessel  became  unseaworthy,  and  was  lost  by  perils  of  the  sea, 
which  otherwise  she  would  have  encountered  and  overcome  ;  and  the 
jury,  at  the  trial,  found  a  verdict  for  the  defendant :  but  the  court  af- 
terwards declared  the  plea  to  be  bad,  and  gave  judgment  for  the  plaintiff 
nan  obstante  veredicto^  holding  that  the  underwriters  were  liable  for  the 
wilful,  although  not  barratrous,  act  of  the  master  and  crew,  in  rendering 
r*91  Q1  ^^^  ^"^^P  *unseaworthy  before  the  end  of  the  voyage,  by  thus 
'■  ■*  throwing  overboard  a  part  of  the  ballast.*  Dixon  v.  Salder,  5 
Mees.  &  W.  405,(*)  affirmed  in  error,  8  Mees.  &  W.  895.(*) 

As  to  loss  by  capture,  enemies,  &c.,  and  the  evidence  necessary  to 
prove  it,  see  ante,  p.  163. 

'  Waters  v.  Merchants'  Louisville  Ins.  Co.,  1 1  Pet.  223 ;  American  Ins.  Co.  v.  Ins- 
ley,  7  Penn.  State  R.  223. 
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As  to  loss  by  embargo,  or  by  other  arrest,  restraint,  or  detention  of 
kings,  princes  and  people,  see  ante,  p.  164. 

As  to  loss  by  fire,  see  ante,  p.  165. 

As  to  loss  by  pirates,  rovers,  thieves,  see  ante,  p.  166. 

As  to  loss  by  jettison,  see  ante,  p.  166. 

As  to  loss  by  the  barratry  of  the  master  or  mariners,  see  ante,  p.  166. 
And  proof  that  the  person,  vho  is  described  in  the  policy  as  master, 
and  who  has  acted  and  been  treated  as  such,  committed  the  act  of  bar- 
ratry, is  primd  facie  suflScient  proof  that  he  was  captain  only ;  it  is  not 
necessary  for  the  plaintiff  to  prove  that  he  is  not  also  part  owner;  this, 
if  the  fact,  must  be  proved  by  the  defendant.  Ross  v.  Hunter,  4  T.  R. 
33.  Formerly  the  captain  was  holden  not  to  be  a  competent  witness  to 
disprove  barratry,  or  to  prove  that  what  he  did  was  by  the  order  or  as- 
sent of  the  ship-owner ;  Bird  v.  Thompson,  1  Esp.  339 ;  nor  could  his 
deposition  to  that  effect,  if  he  were  examined  on  interrogatories,  be  re- 
ceived in  evidence.  Taylor  v.  M'Viccar,  6  Esp.  27.  But  now  he  is 
made  a  competent  witness  by  stat.  6  &  7  Vict.  c.  85,  s.  1,  the  objection 
as  to  interest  going  merely  to  his  credit. 

As  to  all  other  perils,  losses,  and  misfortunes,  and  the  evidence  neces- 
sary to  prove  them,  see  ante,  p.  169. 

V.   TRAVERSE   OP  COMPLIANCE  WITH   WARRANTIES. 

And  for  a  further  plea  in  this  behalf,  as  plaintiff  in  his  said  first  count  has  in  that 

to  the  said  first  count  of  the  said  declara-  behalf  alleged ;  and  of  this  he  the  said 

tion,  the '  said  defendant  says  that  the  defendant  puts  himself  upon  the  country, 

plaintiff  did  not  [here  state  the  matter  of  the  &c. 
avermenf]^  in  manner  and  form  as  the 

EVIDENCB. 

This  throws  upon  the  plaintiff  the  onus  of  proving  a  compliance  with 
the  warranty,  which  is  the  subject  of  the  traverse. 

For  evidence  with  respect  to  a  warranty  as  to  the  time  of  sailing,  see 
ante,  p.  173. 

For  evidence  with  respect  to  a  warranty  as  to  the  safety  of  the  ship  at 
a  particular  time  or  place,  see  ante,  p.  174. 

For  evidence  with  respect  to  a  warranty  as  to  a  departure  with  con- 
voy, see  ante,  p.  175. 

For  evidence  with  respect  to  a  warranty  that  the  ship  or  goods  are 
neutral  property,  see  ante,  p.  177.  This,  if  traversed,  must  of  course 
be  proved  by  the  plaintiff.  On  the  part  of  the  defendant,  if  the  ship  or 
goods  insured  have  been  captured,  the  sentence  of  a  court  of  admiralty 
abroad,  condemning  her  or  the  goods  as  prize,  will  be  good  evidence,  and 
indeed  conclusive,  that  they  *were  not  neutral,  whether  that  be  r^cooni 
expressly  assigned  in  the  sentence  as  the  reason  for  the  condem- 
nation, Bemardi  v.  Motteux,  2  Doug.  575 ;  Fernandes  v.  Da  Costa, 
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Park,  177,  or  be  implied  from  it  merely,  Barzillay  v.  Lewis,  3  Doug. 
126,  or  whether  the  sentence  be  altogether  silent  upon  the  subject, 
Gibson  v.  Mair,*  1  Marsh.  89 ;  Saloucci  v.  Woodmass,  8  Doug.  345 ; 
Kindersley  v.  Chase,  Park,  544,  or  assign  as  a  reason  the  want  of 
certain  documents  with  which,  as  a  neutral,  the  ship  ought  to  have  been 
provided,  Lothian  v.  Henderson,  3  B.  &  P.  499  ;  Baring  v.  Royal  Ex- 
change Ass.  Co.,  5  East,  99,  or  a  breach  of  neutrality  by  the  master  or 
crew.  Garrels  v.  Kensington,  8  T.  B.  230.  Bat  where  the  sentence  of 
a  foreign  court  of  admiralty  condemned  a  ship  for  navigating  contrary  to 
ordinances  of  that  belligerent  state,  to  which  the  neutral  country  had  not 
assented,  this  was  holden  not  to  disprove  the  neutrality.  Pollard  v. 
Bell,  8  T.  R.  434 ;  Bird  v.  Appleton,  Id.  562.  So  where,  after  a  policy 
was  effected  on  an  American  vessel,  doubts  arose  whether  the  policy 
contained  a  warranty,  and  the  underwriters  therefore  signed  an  agree- 
ment, that  in  case  of  capture  or  seizure,  the  assured,  before  they  claimed 
for  a  loss,  should  produce  proofs  of  the  ship  being  American  bottom,  and 
by  bills  of  lading  should  show  that  the  cargo  had  been  shipped  on  account 
and  risk  of  A.  B.,  upon  which  they  would  settle,  by  granting  bills  at 
four  months  for  the  full  amount  of  their  subscriptions,  in  full  depen- 
dence that  the  assured  would  use  their  best  endeavours  to  recover  the 
property  for  the  shippers :  it  was  holden,  that  on  proof  that  the  ship 
was  American  bottom,  and  the  cargo  shown,  by  bills  of  lading,  to  have 
been  shipped  on  account  and  risk  of  A.  B.,  the  assured  were  entitled  to 
recover  as  on  a  loss  by  capture,  notwithstanding  the  production,  on  the 
part  of  the  defendants  (the  underwriters),  of  a  sentence  of  condemna- 
tion to  falsify  the  warranty.  Lothian  v.  Henderson,  3  B.  &  P.  499. 
As  to  the  protest  of  the  captain — a  document  executed  by  him  before  a 
notary,  detailing  the  history  of  any  damage  or  loss  his  ship  or  her  cargo 
may  have  sustained  upon  the  voyage — ^it  is  not  admissible  in  evidence, 
except  for  the  purpose  of  controverting  what  the  captain  may  say  in 
evidence,  but  not  as  evidence  of  anything  which  may  have  happened. 
Christian  v.  Coombe,  3  Esp.  490. 

For  evidence  with  respect  to  a  warranty  of  free  of  capture  in  port, 
see  ante,  p.  178. 

For  evidence  with  respect  to  a  warranty  as  to  the  means  of  defence, 
in  time  of  war,  see  ante,  p.  180. 

As  to  the  warranty  in  a  policy  upon  goods,  of  their  being  free  of 
average  except  general,  the  matter  is  always  contested  under  the  tra- 
verse of  a  loss,  the  assured  contending  that  there  has  been  a  total  loss, 
the  underwriters  that  the  loss  has  been  partial  only.  As  to  the  war- 
ranty, see  ante,  p.  173. 

1  Eog.  Com.  Law  R.,  vol.  4. 
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♦section    VII.  [*221] 

SPECIAL  PLEADINOS. 

I.   PLEA,  ALIEN   ENEMY. 

Commencementj  as  ante,  p.  206.]     Says  war  was  carried  on  between  the  king  of 

that  the  plaintiff,  before  and  at  the  time  B.  aforesaid  and  our  said  lady  the  Queen, 

of  the  commencement  of  this  action  [or,  and  that  the  plaintiff  was,  and  still  is,  in- 

the  making  of  the  policy  of  Insuiance  in  habiting  and  commorant  in  the  kingdom 

the  first  count  of  the  said  declaiation  of  B.  aforesaid,  under  the  government  of 

mentioned],  was,  and  still  is,  an  alien  the  king  of  B.  aforesaid,  and  was,  and 

bom  in  foreign  parts,  to  wit,  at  A.  in  the  still  is,  adhering  to  the  enemies  of  our 

kingdom  of  B.,  out  of  the  allegiance  of  lady  the  Queen,  and  was  not,  nor  is,  the 

our  Lady  the  Qaeen,  and  within  the  alle-  subject  of  our  said  lady  the  Queen  by 

giance  of  a  foreign  sovereign,  to  wit,  the  naturalization,  denization,  or  otherwise, 

king  of  B. ;  and  that  at  the  time  of  the  And  this  he  the  defendant  is  ready  to 

commencement  of  this  suit  lor,  making  verify, 
of  the  said  policy],  a  public  and  open 

This  plea  may  state  that  the  plaintiff  was  an  alien  enemy,  either  at 
the  time  of  the  making  of  the  policy,  or  at  the  time  of  the  commence- 
ment of  the  action  according  to  the  fact.  If  a  policy  of  insurance 
be  effected  for  tbe  benefit  of  a  person,  who  is  an  alien  enemy  at  the 
time,  as  the  contract  is  illegal  and  void,  neither  he  nor  any  agent  or 
trustee  for  him  can  ever  recover  upon  it,  Brandon  v.  Nesbitt,  6  T.  R. 
28 ;  Bristow  v.  Towers,  Id.  85 ;  Grigg  et  al.  v.  Scott,  4  Camp.  389,  nor 
even  after  the  war  has  ceased,  Brandon  v.  Curling,  4  East,  410,  even 
although  the  insurance  were  effected  before  the  declaration  of  war  was 
publicly  known.  Campbell  v.  Innes,"  4  B.  &  A.  428.  So,  if  the  as- 
sured be  an  alien  enemy  at  the  time  of  the  action  brought,  the  defen- 
dant may  plead  this  in  bar,  because  an  alien  enemy  cannot  maintain  an 
action  in  this  country ;  or  if  the  plaintiff  became  an  alien  enemy  during 
the  progress  of  the  action,  and  before  verdict,  the  defendant  may  plead 
this  mB,tteT puis  darrein  continuance;  see  Le  Bret  v.  Papillon,  4  East, 
502 ;  but  the  court  have  refused  to  stay  the  judgment,  where  the  plaintiff 
became  an  alien  enemy  after  verdict.  Van  Brynen  et  al.  v.  Wilson,  9 
East,  821.  Where  the  assured  was  an  alien  amy  at  the  time  the  policy 
was  effected,  but  was  an  alien  enemy  at  the  time  of  the  loss,  it  was 
holden  that  he  could  not  maintain  an  action  on  the  policy,  even  after 
the  war  had  ceased,  to  recover  for  a  loss  by  British  capture,  Qamba  v. 
Le  Mesurier,  4  East,  407 ;  Furtado  v.  Rodgers,  3  B.  &  P.  191,  or  by 
the  capture  of  any  state  in  amity  with  this  country,  Brandon  v.  Curling, 
4  East,  410,  or  indeed  for  any  loss  arising  from  any  of  the  perils  in- 
sured against ;  the  court,  in  this  last  case,  laying  it  down  as  a  general 
principle,  that  an  implied  proviso  to  this  effect, — "  provided  that  this 

^  Eng.  Com.  Law  R.,  toI.  6. 
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insurance  shall  not  extend  to  cover  any  loss  happening  daring  the  ex- 
istence of  hostilities  between  the  respective  countries  of  the  assured  and 
assurer," — must  be  *considered  as  ingrafted  upon  every  such 
L  ^^  policy.  Id.  417.  But  if  the  assured  be  an  alien  amy,  both  at 
the  time  of  effecting  the  policy,  and  at  the  time  of  the  loss,  his  becoming 
an  alien  enemy  afterwards,  although  it  will  prevent  him  from  suing  upon 
the  policy  during  the  war,  will  be  no  bar  to  his  action  after  the  war  has 
ceased ;  and  where,  in  such  a  case,  to  an  action  by  the  assured's  agent 
during  the  war,  the  defendant,  instead  of  pleading  the  plea  of  alien 
enemy,  pleaded  the  general  issue,  the  court  held,  that,  under  this  plea, 
the  defendant  could  not  give  in  evidence  the  fact  of  the  plaintiff  being 
an  alien  enemy,  the  disability  being  merely  temporary,  and  the  plea 
being  a  perpetual  bar.  Flindt  v.  Waters,  15  East,  260 ;  and  see  Ex 
parte  Boussmaker,  13  Yes.  71. 

And  where  the  action  is  brought  by  an  agent,  the  plea  may  be 
pleaded  in  like  manner,  and  under  the  same  circumstances,  as  if  the 
principal  had  sued  in  his  own  name,  except  that  instead  of  stating  that 
the  ^^  plaintiff"  is  an  alien  enemy,  you  plead  that  the  '^  person  interested 
in  the  goods,"  &c.,  is  so ;  and  this,  although  the  insurance  were  effected 
by  the  agent  in  his  own  name,  and  the  insured  indebted  to  him  in  the 
amount  of  the  sum  insured.     Brandon  v.  Nesbitt,  6  T.  R.  23. 

So,  if  an  English  subject  reside  in  an  enemy's  country,  under  the 
protection  of  the  government  of  that  country,  he  is  treated  in  this  re- 
spect as  an  alien  enemy,  and  cannot  maintain  any  action  here  for  a  debt 
due  to  him,  or  upon  any  contract  made  with  him  ;  M*Connel  v.  Hector, 
8  B.  &  P.  113 ;  O'Mealey  v.  Wilson,  1  Camp.  482 ;  and  if  a  policy  be 
effected  in  his  name,  he  cannot  of  course  sue  upon  it.  And  the  same, 
where  an  alien  amy  resides  and  carries  on  business  in  an  enemy's 
country.  O'Mealey  v.  Wilson,  supra ;  see  as  to  the  plea  in  such  a  case, 
Brandon  v.  Nesbitt,  6  T.  R.  23.  But  where  a  British  subject  is  domi- 
ciled and  carries  on  business  in  a  foreign  country  in  amity  with  us,  he 
may  lawfully  exercise  the  privileges  of  a  subject  of  the  country  where 
he  is  so  domiciled,  to  trade  to  any  country  in  amity  with  it,  although  it 
be  at  war  with  this  country ;  and  therefore  where  a  British  born  subject, 
domiciled  in  America,  effected  a  policy  of  insurance  in  this  country  on 
ship  and  freight  from  Virginia  to  any  port  or  place  in  the  Baltic,  and 
the  ship  was  captured  on  her  way  to  Elsineur  in  Denmark  (Denmark 
being  then  in  amity  with  America,  but  at  war  with  this  country) :  in  an 
action  on  the  policy,  it  was  holden  that  the  plaintiff  was  entitled  to 
recover.  Bell  v.  Reid,  1  M.  &  S.  726.  So  a  British  subject  may  insure 
his  interest  in  a  cargo,  although  alien  enemies  be  interested  in  the  resi- 
due of  it.     Feise  et  al.  v.  Aguilar,  3  Taunt.  606. 

BEPLIOATION. 

The  plaintiff  may  reply  that  he  was  born  within  the  ligeance  of  the 
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Queen,  Co.  Lit.  129,  b.,  7  Co.  1,  26,  6  Co.  47,  1  Leon.  78,  79,  Carter, 
50,  East.  605,  262,  Heme,  361,  Ast.  11,  *and  see  Carth.  302,  r*2231 
265,  stating  the  place  where ;  1  Sid.  357,  Carth.  302 ;  or  that  ■-  ■' 
he  is  residing  in  this  country,  by  the  license  and  under  the  protection  of 
the  Queen ;  1  Salk.  46,  Fortesc.  241,  1  Ld.  Raym.  282 ;  and  see  the 
precedents,  1  Went.  7,  42,  52,  61,  and  Index ;  or  that  he  has  been  made 
denizen  by  letters-patent,  9  E.  4,  7  b.,  or  naturalized  by  Parliament,  3 
H.  6,  55,  a.  Or  the  defendant  may  traverse  any  material  part  of  the 
plea,  the  omission  of  which  would  render  the  plea  insufficient  and  bad. 
But  if  the  action  be  by  an  agent,  he  cannot  reply  that  the  assured  is 
indebted  to  him  in  the  amount  insured,  for  that  is  no  avoidance  of  the 
plea.     Brandon  v.  Nesbitt,  6  T.  R.  23. 

BYIDENCS. 

The  evidence  will  depend  of  course  upon  the  issue  joined ;  if  the 
plaintiff  by  his  replication  traverse  any  part  of  the  plea,  the  defendant 
must  prove  the  fact  traversed :  but  if  the  plaintiff  reply  and  of  the 
other  matters  above  mentioned,  and  issue  be  thereupon  joined,  he  must 
prove  the  matter  put  in  issue. 

n.   PLEA,   CONCBALMBNT. 

And  for  a  further  plea  in  this  behalf,  to  subscribed  the  said  policy ;  yet  the  plain- 

the  said  first  count  of  the  said  declara-  tiff,  neglecting  his  duty  in  that  behalf, 

tion,  the  defendant  says  that  before  the  did  not  nor  would  disclose  the  same  or 

time  of  the  making  of  the  promise  and  any  part  thereof  to  him  the  defendant, 

policy  of  insurance  in  the  said  first  count  but  wholly  concealed    the  same  from 

of  the  said  declaration  mentioned,  to  wit,  him,  and  procured  him  the  defendant  to 

on  —  [ikere  state  the  fact  mid  to  be  con-  subscribe  the  said  policy,  and  to  make 

eealed],  of  all  which  the  plaintiff  before  the  said  contract  in  the  said  first  count 

and  at  the  time  of  the  making  of  the  of  the  said  declaration  mentioned,  whilst 

said  policy  had  notice.    And  although  he  the  defendant  was  wholly  ignorant 

the  plaintiff,  before  and  at  the  time  of  of  the    facts    aforesaid    and    every  of 

the  subscription  of  the  said  policy  by  the  them:  by  reason  whereof  the  said  policy 

defendant,  well  knew  that   Ihere  repeat  became    and   was,  and    still    is,  void. 

skoftly  the  fad  concealed]  ^  and  ought  to  And  this  he  the  defendant  is  ready  to 

have  fully  disclosed  the  same  to  him  verify, 
the  defendant  before  he  the  defendant  so 

BEPLIOATION,   Dl  IHJT7BIA. 

The  plaintiff,  as  to  the  plea  of  the  de-  declaration  mentioned,  in  manner  and 

fendant  by  him  [secondly]  above  plead-  form  as  the  said  plaintiff,  has  above  in 

ed,  says,  that  the  defendant  of  his  own  the  said  first  count  of  the  declaration  in 

wrong,  and  without  the  cause  by  him  in  that  behalf  complained  against  him ;  and 

his  said  [second]  plea  alleged,  broke  his  this  he,  the  said  plaintiff,  prays  may  be 

said  promise  in  die  said  first  count  of  the  inquired  of  by  the  country,  &c. 

This  seems  to  be  the  proper  replication  in  such  a  case,  as  the  plea  is 
in  excuse  of  the  non-performance  of  the  contract  stated  in  the  declara- 
tion.    See  vol.  i.  p.  148. 
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The  replication  puts  in  issue  the  whole  of  the  plea ;  and  the  defen- 
dant must  prove  it.  It  is  not  necessary  for  him  to  prove,  *how- 
L  ^^1  ever,  that  the  plaintiflF  concealed  the  fact  mentioned,  with  any 
fraudulent  intent ;  if  it  were  done  from  the  mistake  or  neglect  of  the 
assured  or  his  agent  it  equally  avoids  the  insurance,  for  the  underwriter 
is  as  much  deceived  hy  it  when  it  arises  from  negligence  or  mistake  as 
when  it  is  done  on  purpose.  Carter  v.  Boehm,  1  W.  Bl.  593,  3  Burr. 
1909  ;  Elton  v.  Larkins,°  8  Bing.  198.  It  is  immaterial,  also,  whether 
the  concealment  have  been  hy  the  assured  himself  or  by  his  agent. 
And  therefore  any  person  acting  by  the  orders  of  the  assured,  and  in 
any  manner  instrumental  in  procuring  the  insurance,  is  bound  to  dis- 
close all  he  knows  upon  the  subject  to  the  underwriter,  before  the  policy 
is  effected ;  Fitzherbert  v.  Mather,  1  T.  R.  12 ;  if  he  do  not,  if  he 
omit  any  fact  which  a  jury  may  afterwards  pronounce  to  be  material, 
see  Rickards  v.  Murdock,"  10  B.  &  C.  527,  whether  from  design  or 
neglect,  or  even  from  imagining  it  to  be  immaterial,  the  policy  will 
thereby  be  avoided,  whether  the  loss  accrued  from  the  fact  concealed  or 
not.  Seaman  v.  Fonnereau,  2  Str.  1183.  Even  where  the  plaintiffs, 
on  the  25th  October,  effected  an  insurance  on  a  ship,  at  and  from  her 
port  of  loading  to  her  port  of  discharge,  and  it  appeared  that  on  the 
25th  July  preceding,  the  ship,  whilst  in  her  port  of  loading,  was  driven 
on  a  rock  by  a  storm,  but  got  off  without  appearing  to  suffer  any 
material  damage ;  the  captain  afterwards  wrote  a  letter  to  his  owners, 
the  plaintiffs,  without  mention  of  the  accident,  which  letter  reached 
them  on  the  5th  October ;  but  upon  the  ship  afterwards  arriving  at  her 
port  of  discharge,  the  captain  made  a  protest,  detailing  the  accident, 
and  stating  that  the  planks  of  her  bottom  must  have  been  chafed  and 
otherwise  injured  by  striking  on  the  rock ;  and  the  plaintiffs  claimed  as 
for  an  average  loss  arising  from  the  accident :  the  court,  however,  held 
that  they  could  not  recover ;  the  captain  should  have  communicated  the 
accident  to  his  owners,  and  his  owners  to  the  underwriters,  and  not 
having  done  so,  the  antecedent  damage  must  be  deemed  to  be  excepted 
out  of  the  policy,  and  the  underwriters  not  liable  for  it ;  nor  were  they 
liable  to  return  the  premium,  for  the  policy  not  being  void,  the  former 
accident  being  excepted  out  of  it,  they  had  run  the  risk  of  the  voyage 
home.     Gladstone  v.  King,  1  M.  &  S.  85. 

It  now  remains  to  show  what  is  a  concealment,  and  what  matters  so 
concealed  are  material. 

A  policy  of  insurance  is  a  contract  requiring  the  greatest  good  faith 
on  both  sides ;  and  if  there  be  a  breach  of  that  faith  on  either  side,  the 
party  guilty  of  it  shall  fail  in  his  action  or  defence ;  if  an  underwriter, 
for  instance,  were  to  insure  a  ship,  after  he  knew  that  she  had  arrived 

"  £ng.  Com.  Law  R.,  vol.  21. 
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safely  in  port,  the  insurance  would  be  void,  and  the  assured  would  be 
entitled  to  recover  back  the  premium.  Carter  v.  Boehm,  8  Burr.  1909 ; 
1  W.  BI.  598.  The  breach  in  this  respect,  however,  is  oftener  on  the 
part  of  the  assured.  The  special  facts  upon  which  the  risk  is  to  be 
computed  lie  within  his  knowledge  only ;  the  underwriter  trusts  to  his 
statement,  and  ^becomes  a  party  to  the  policy  upon  the  confi-  r^nofr} 
dence  that  he  does  not  keep  back  any  circumstance  within  his  ^  -■ 
knowledge,  to  mislead  him,  and  make  him  believe  that  such  a  circum- 
stance does  not  exist,  and  to  induce  him  to  estimate  the  risk  as  if  it  did 
not  exist ;  and  the  keeping  back  of  such  a  circumstance,  therefore,  is  a 
fraud,  which  renders  the  policy  altogether  void.  Per  Ld.  Mansfield, 
G.  J.,  in  Carter  v.  Boehm,  supra.^  But  it  must  be  a  concealment  of  a 
fact  or  facts,  which,  if  communicated  by  the  assured  to  the  underwriter, 
would  have  induced  him  either  to  refuse  the  insurance  altogether,  or  not 
to  have  subscribed  to  it  at  the  ordinary  premium.  Elton  v.  Larkins,** 
8  Bing.  198.  Therefore  a  letter  containing  facts,  which  if  communi- 
cated, would  have  led  to  an  inquiry,  which  would  have  produced  import- 
ant information,  ought  to  be  shown  to  the  underwriter;  and  if  concealed, 
the  assured  cannot  recover  upon  the  policy.  Id.  So,  where  a  part  of  a 
letter  is  suppressed,  and  that  part  is  material  with  respect  to  the  risk,  it 
renders  the  policy  void.  Shirley  v.  Wilkinson,  1  Doug.  293 ;  3  Id.  41. 
Therefore  where  a  merchant  at  Sydney  shipped  goods  for  England  on 
board  the  ship  C.  and  also  other  goods  on  board  the  ship  D.  which  sailed 
after  her ;  and  by  the  ship  D.  he  wrote  to  his  agent  in  England,  de- 
siring that  if  he  received  that  letter  before  the  C.  arrived,  to  wait  for 
thirty  days  to  give  every  chance  for  her  arrival,  and  then  to  effect  an 
insurance  on  the  goods ;  the  letter  arrived,  and  the  agent,  after  waiting 
more  than  thirty  days,  sent  the  shipper's  letter  to  a  broker,  desiring 
him  to  effect  the  insurance ;  but  although  the  broker  told  the  under- 
writer at  what  time  the  C.  sailed,  and  when  the  letter  ordering  the  in- 
surance was  written,  he  did  not  state  when  it  was  received,  nor  the 
order  to  wait  thirty  days  before  the  assurance  should  be  effected ;  the 
G.  in  fact  never  arrived ;  and  in  an  action  on  the  policy,  several  under- 
writers were  called  on  behalf  of  the  defendant,  who  stated  that  in  their 
opinion  the  matter  not  communicated  was  material,  and  the  jury  being 
of  that  opinion,  found  a  verdict  for  the  defendant :  the  court  also  after- 
wards held  the  jury  to  be  right,  and  the  policy  void.  Rickards  v.  Mur- 
dock,»  10  B.  &  C.  527 ;  S.  P.  M'Andrew  v.  Bell,  1  Esp.  873.  And  the 
opinion  of  underwriters,  whether,  upon  certain  facts  being  communi- 
cated to  them,  they  would  have  insured  or  not,  is  now  deemed  admissible 
evidence.  Rickards  v.  Murdock,**  10  B.  &  C.  627,  although  formerly 
holden  otherwise.    Durrel  v.  Bederley,P  Holt,  283.     So  where  a  ship, 

'  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet  170. 

«  £ng.  Com.  Law  R.,  yoI.  21.  '  Id.  3 
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in  the  trade  between  the  coast  of  Africa  and  the  West  Indies,  was  in- 
sured, upon  the  representation  that  she  was  on  the  coast  on  the  2d 
October ;  she  was  on  the  coast  on  that  daj,  but  she  also  sailed  on  that 
day  on  her  voyage  to  the  West  Indies,  and  the  owner  was  informed  of 
it  by  letter  before  the  insurance  was  effected :  the  jury,  upon  the  sum- 
ming up  of  Ld.  Mansfield,  G.  J.,  held  the  fact  suppressed  to  be  material, 
and  found  a  verdict  for  the  defendant.     Ratcliffe  et  al.  v.  Shoolbred, 

r*99fti  ^^^^y  ^^^'  Where  *a  man  insures  a  ship,  at  the  same  time 
'-  ^  knowing  she  is  lost,  he  cannot  of  course  recover ;  nor  will  he  be 
allowed  to  maintain  his  action  for  a  return  of  premium.  Tyler  v. 
Home,  Park,  218.^  So,  where  a  ship  was  rumoured  to  be  in  danger, 
and  the  freighter  of  that  and  some  other  ships,  hearing  of  the  rumour, 
effected  an  insurance  on  ship  or  ships,  without  stating  the  ships'  names, 
but  knowing  the  ship  in  danger  to  be  one  of  them :  this  was  holden  to 
be  a  concealment  which  avoided  the  policy,  although  the  rumour  in  fact 
was  false.  Lynch  v.  Hamilton,  3  Taunt.  37.  And  it  seems  that  in  all 
cases  where  a  party  insures  goods  on  ship  or  ships,  at  the  same  time 
knowing  the  name  of  the  ship  on  which  the  goods  are  loading,  but  con- 
cealing it,  the  policy  is  void.  Id.  But,  at  all  events,  in  all  cases  where 
not  only  the  name  is  concealed,  but  there  appears  to  be  a  motive  for 
the  concealment,  it  is  fatal  to  the  policy.  And  therefore  where  an  in- 
surance was  effected  on  ship  or  ships  from  the  Canary  Islands  to  Lon- 
don, and  at  the  time,  the  assured's  agent,  who  effected  the  insurance, 
knew  that  one  of  the  ships  was  named  the  President,  and  there  was  a 
paper  then  stuck  up  at  Lloyd's,  stating  that  "the  Howard,  Marsh, 
arrived  off  Dover  from  Teneriffe,  sailed  24th  ult.,  on  the  27th,  off  the 
Salvages,  fell  in  with  the  President,  Owens,  from  Lazarette,  deep  and 
leaky,"  but  notwithstanding  this,  the  agent  did  not  communicate  his 
knowledge  of  the  ship's  name  to  the  underwriters :  it  was  holden  that 
the  policy  was  thereby  avoided,  although  the  intelligence  afterwards 
turned  out  to  be  false.  Lynch  v.  Dunsford,  in  error,  13  East,  494.  So, 
where  an  insurance  was  effected  on  goods  by  a  certain  ship,  at  ten  gui- 
neas per  cent,  to  return  5  per  cent,  for  convoy  and  arrival,  and  the  ship 
was  in  fact  intended  to  be  a  running  ship,  and  the  assured  knew  it  at 
the  time,  but  concealed  it ;  the  court  held  this  to  be  a  concealment  ma- 
terial to  the  risk,  and  that  it  avoided  the  policy.  Reid  v.  Harvey,  4 
Dow.  97-  So,  in  an  action  on  a  policy  on  a  ship  from  Berderigge  to 
London,  where  it  appeared  that  the  insurance  was  effected  by  the 
consignees  on  the  13th  December,  without  communicating  to  the  under- 
writers a  letter  dated  the  30th  November,  which  they  had  received 
the  day  before,  informing  them  that  the  captain  would  sail  the  next 

*  InBuraDce  made  bond  fide,  after  the  loss  of  the  vessel,  is  not  yoid  because  the 
master  fraudulently  kept  the  news  of  the  loss  from  the  owner,  that  he  might  procure 
insurance.    Genend  Interest  Ins.  Co.  v.  Ruggles,  12  Wheat.  408. 
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day,  and  directing,  if  he  should  not  he  arrived,  to  effect  the  insurance 
as  low  as  possible ;  this  was  holden  to  he  a  material  concealment,  and  to 
avoid  the  policy,  although  in  fact  the  ship  did  not  sail  until  the  24th 
December.  Willes  v.  Glover,  1  New  Rep.  14.  So,  where  an  insurance 
was  effected  on  wines  from  Oporto  to  London,  on  the  12th  November, 
and  the  assured  was  at  the  same  time  in  possession  of  two  letters  from 
his  correspondents  at  Oporto,  neither  of  which  he  communicated  to  the 
underwriters,  in  one  of  which,  dated  the  11th  October,  they  wrote  thus : 
— "  We  are  loading  the  wines  on  the  Stag,  Captain  Wheatley,  who  pre- 
tends to  sail  after  to-morrow,"  and  in  the  other,  dated  18th  October, 
were  enclosed  bills  of  lading,  filled  up  "with  convoy:"  it  was  holden 
*that  this  was  a  material  concealment.  Bridges  v.  Hunter,  1  p^oo^n 
M.  &  S.  16.  So  if  a  vessel,  at  the  time  of  the  insurance,  have  L  -■  J 
been  a  long  time  at  sea,  and  the  assured  do  not  state  it  to  the  under- 
writer, or  to  his  broker,  that  he  may  have  an  opportunity  of  stating  it ; 
this  will  be  deemed  a  fraudulent  concealment,  and  will  vitiate  the  policy. 
Webster  y.  Foster,  1  Esp.  407.  So,  where  a  ship  had  sailed  from  Elsi- 
neur  on  her  voyage,  about  six  hours  before  her  owner  sailed  in  another 
ship,  and  the  owner  having  met  with  rough  weather,  and  arriving  first^ 
caused  an  insurance  to  be  immediately  effected  on  his  own  ship,  merely 
stating  that  the  ship  was  well  at  Elsineur  on  the  26th  July :  it  was 
holden  that  this  was  not  sufiScient,  and  that  the  whole  of  the  facts  ought 
to  have  been  disclosed.  Kirby  v.  Smith,  1  B.  &  A.  672.  So,  where  on 
the  20th  January,  a  ship  was  insured  at  and  from  Genoa  to  Dublin, 
'^  the  adventure  to  begin  from  the  loading  to  equip  this  voyage;"  in 
fact,  she  had  been  laden  at  Leghorn  five  months  previously,  but  being 
then  disappointed  of  convoy,  she  put  into  Genoa,  where  she  remained 
antil  the  5th  January,  when  she  sailed:  all  these  facts,  which  were 
known  to  the  assured,  but  not  disclosed  by  him  to  the  underwriters, 
were  holden  to  be  material,  and  that  the  policy  was  therefore  void. 
Hodgson  v.  Richardson,  1 W.  Bl.  463.  So,  where  on  the  8d  November, 
a  ship  called  the  King  George  was  insured  at  and  from  Malaga  to  Lon- 
don, warranted  to  sail  on  the  10th  of  the  preceding  October,  and  the 
insured  at  the  time  informed  the  underwriters  that  the  King  George 
and  another  vessel  called  the  Fruiter,  sailed  from  Malaga  on  the  10th 
October,  and  the  underwriters  knew  that  the  Fruiter  had  arrived  at 
Liondon  some  days  before ;  but  the  assured  also  knew  that  the  Fruiter 
had  seen  the  King  George  off  Oporto  on  the  21st  October,  when  they 
parted  company  by  reason  of  a  gale  coming  on,  and  this  latter  fact  he 
did  not  communicate  to  the  underwriters :  the  jury  thinking  this  fact  not 
to  be  material,  found  a  verdict  for  the  plaintiff:  but  the  court  being  of  a 
different  opinion,  set  aside  the  verdict  and  granted  a  new  trial.  West- 
bury  V.  Aberdein,  2  Mees.  &  W.  267.(*) 

Sut  where  the  owner  of  a  ship  received  a  letter  from  the  captain. 
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written  on  her  arrival  at  a  foreign  port,  from  which  it  appeared  prohable 
that  she  must  remain  there,  for  the  purpose  of  repair,  beyond  the  time 
that  would  be  necessary  for  her  to  take  in  her  cargo ;  it  was  holden  un- 
necessary to  communicate  this  letter  to  the  underwriters,  as  they  had 
not  required  any  information  upon  the  subj  ect.  Beckwith  v.  Sy  debo tham, 
1  Gamp.  116.  So  where  a  ship  on  an  African  voyage  (the  common  du- 
ration of  which  is  several  months,  and  sometimes  extends  to  a  year  or 
more),  arrived  on  the  coast  in  August,  1799,  and  in  February,  1800, 
her  then  commander  wrote  a  letter  to  his  owners,  stating  that  an  attack 
had  been  made  upon  her  at  another  place  on  the  coast  by  the  natives, 
r*99fti  ^^^  killed  the  captain  and  several  of  the  crew,  and  *wounded 
■■  -■  others,  by  means  of  which,  and  of  a  fever,  the  crew  were  re- 
duced to  five,  all  sickly ;  and  it  was  impossible  to  procure  others ;  that 
they  had  been  plundered  of  their  clothes,  &;c.,  their  cabin  stores  ex- 
hausted, and  they  knew  not  what  to  do ;  but  in  a  second  letter,  dated 
from  Gamboon  River,  the  21st  April,  the  commander  stated  that  they 
had  arrived  there  on  the  24th  March ;  and  the  natives  finding  them 
weakly  handed,  and  their  goods  taken  from  them,  did  as  they  pleased, — 
that  they  had  then  nine  men  on  board,  but  their  provisions  ran  very 
low ;  that  he  had  mentioned  certain  parts  of  his  cargo  in  his  last  letter, 
and  expected  to  ship  the  rest,  and  to  sail  at  the  end  of  the  next  month : 
an  insurance  being  effected  in  September  on  the  ship,  ^^  at  and  from  her 
arrival  at  her  first  place  of  trade  on  the  coast  of  Africa,*'  &c.,  upon 
production  of  the  second  letter  only  it  was  holden,  that  as  that  letter 
truly  explained  the  state  of  the  vessel  at  that  time,  and  referred  to 
the  former  letter,  the  omitting  to  mention  the  former  letter,  did  not 
affect  the  validity  of  the  policy ;  the  underwriters  were  apprised  that 
there  was  a  former  letter,  and  if  they  wished  to  see  it,  they  might  have 
called  for  it.  Freeland  v.  Glover,  7  East,  457.  So  where  a  ship  in- 
sured at  and  from  a  port,  sailed  with  a  greater  cargo  than  she  could  safely 
carry,  and  therefore  unseaworthy,  and  was  obliged  to  put  back ;  she  sailed 
again,  and,  after  labouring  and  straining  much,  from  being  overloaded, 
but  without  sustaining  damage,  she  put  back  again ;  an  application  was 
then  made  to  the  underwriters  for  liberty  for  the  ship  to  go  into  port  to 
discharge  part  of  her  cargo,  and  it  was  only  stated  to  them  that  the 
ship  was  too  deep  in  the  water ;  the  court  held,  that,  as  her  subsequent 
loss  had  not  in  any  degree  arisen  from  her  having  so  strained  and  la- 
boured, the  omitting  to  communicate  that  fact  was  immaterial,  and  that 
the  communication  made  was  sufficient.  Wier  v.  Aberdeen,  2  B.  &  A. 
820.  So  where  the  captor  of  two  prizes  ordered  his  agent  in  London  to 
effect  an  insurance  upon  them,  and  one  of  them  arriving  at  Liverpool 
on  Sunday,  the  captor  immediately  sent  an  express  to  his  agent,  appri- 
sing him  of  it,  and  expressing  his  fears  as  to  the  other  ship :  the  arrival 
of  the  first  was  notified  at  Lloyd's  on  Tuesday,  and  on  the  Wednesday 
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the  agent  insured  the  other,  at  the  rate  of  50  guineas  per  cent.,  without 
communicating  the  fact  of  the  express ;  the  court  held  that  this  was 
not  a  concealment  which  vitiated  the  policy.  Court  v.  Martineau,  8 
Doug.  161.  Nor  is  it  necessary  to  communicate  to  the  underwriter 
whether  the  ship  has  sailed  or  not,  Fort  v.  Lee,  3  Taunt.  881,  or  the 
time  of  her  sailing,  unless  in  the  case  of  a  missing  ship.  Foley  v.  Mo- 
line,^  5  Taunt.  430.  And  in  effecting  a  policy  on  the  8th  January  on 
a  ship  from  Barbadoes  to  Liverpool,  a  broker's  letter  was  produced, 
stating  that  the  ship  was  expected  to  have  sailed  on  the  28th  November, 
but  she  was  not  coppered,  and  a  slow  sailer, — ^that  the  Barton,  which 
was  coppered,  and  very  fleet,  which  sailed  from  thence  on  the  24th,  had 
arrived  on  the  5th  *January, — but  it  omitted  that  the  Agree-  r-^nacn 
able,  another  coppered  and  fleet  ship,  which  sailed  on  the  29th,  ^  -' 
had  arrived  on  the  same  day  as  the  Barton ;  the  jury,  considering  this 
omission  immaterial,  gave  a  verdict  for  the  plaintiff,  and  the  court  re- 
fused to  disturb  it.  Littledale  v.  Dixon,  1  New  Rep.  151.  Where 
goods  in  a  damaged  state  are  insured,  and  the  fact  of  their  being  da- 
maged is  not  communicated  to  the  underwriters,  if  from  their  damaged 
state  they  take  fire  and  be  consumed,  the  underwriters  are  not  liable ; 
but  if  they  be  lost  from  any  other  cause,  having  no  reference  to  their 
damaged  state,  the  policy  shall  not  be  deemed  to  be  vitiated  by  the  as- 
sured's  not  communicating  to  the  underwriter  the  fact  of  the  goods  be- 
ing in  a  damaged  state.  Boyd  v.  Dubois,  3  Gamp.  183.  So,  if  a  ship 
be  insured  at  and  from  A.,  where  in  fact  she  is  not  at  the  time,  but 
where  she  arrives  after  some  interval,  and  the  fact  of  her  not  being 
there  at  the  time  is  not  communicated  to  the  underwriters,  who  called 
for  no  informatio]}  upon  the  subject, — it  is  a  question  for  the  jury  whe- 
ther the  delay  which  intervened  materially  varied  the  risk  ;  and  where 
in  such  a  case  the  jury  held  that  it  did  not,  the  court  held  the  omission 
immaterial,  and  that  the  underwriters  were  liable.  Hull  v.  Cooper,  14 
East,  479. 

Exceptions. — ^But  in  effecting  an  insurance,  a  man  is  not  deemed 
guilty  of  concealment  who  does  not  disclose  to  the  underwriter  that 
which  the  underwriter  already  knows.  Per.  Ld.  Mansfield,  C.  J.,  in 
Carter  v.  Boehm.  8  Burr.  1905,  1  W.  Bl.  593. 

2dly.  It  is  not  necessary  that  the  assured  should  disclose  that  which 
the  underwriter  ought  to  know;  such  as  the  usage  of  the  trade  in  which 
the  ship,  which  he  insures,  is  engaged  for  the  voyage.  See  ante,  p. 
145.  Thus,  where  a  ship,  on  her  arrival  on  the  coast  of  Labrador,  in- 
stead of  at  once  landing  her  cargo,  which  was  principally  salt,  was  (ac- 
cording to  the  practice  of  the  trade,  for  at  least  the  preceding  three 
years)  engaged  in  fishing,  and  occasionally  landed  such  things  as  were 
wanted ;  and  after  being  so  engaged  about  a  month,  she  was  taken  by  a 
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privateer :  it  was  bolden  that  the  underwriter  was  liable ;  he  most  be 
presumed  to  be  acquainted  with  the  practice  of  the  trade  he  insures, 
whether  that  practice  be  ancient  or  modern,  or  eyen  if  the  usage  had 
been  for  merely  a  year  ;  Noble  et  al.  v.  Kennoway,  2  Doug.  510  ;  and 
in  insuring  the  outward  cargo,  it  is  not  necessary  to  acquaint  the  under- 
writer with  this  practice.     So  in  the  Newfoundland  trade,  it  is  the  usage 
for  a  ship,  when  she  arrives  on  the  coast,  to  be  employed  either  in  fish- 
ing (called  banking),  or  go  upon  an  intermediate  voyage  to  the  coast  of 
America,  and,  upon  her  return,  to  take  in  her  homeward  cargo,  and  the 
homeward  risk  commences  upon  such  return ;  and  in  insuring  a  ship  at 
and  from  Newfoundland  to  England,  it  is  not  necessary  to  inform  the 
r*9«im  "^d®^^"^®^  ^f  *^Js  usage,  as  he  is  bound  to  know  it,  and  *be- 
*-        -■  sides,  his  risk  does  not  commence  until  after  the  fishing  or  inter- 
mediate voyage  has  terminated.  Vallance  v.  Dewar,  1  Camp.  603.    We 
have  already  noticed  the  law  respecting  the  usage  as  to  intermediate 
voyages  in  the  India  trade,  ante,  p.  169 ;  Grant  v.  Paxton,  1  Taunt. 
463 ;  Salvador  v.  Hopkins,  3  Burr.  1707 ;  Gregorie  v.  Christie,  3  Doug. 
419.     Where  an  insurance  was  effected  on  goods  from  London  to  Ja- 
maica generally,  until  safely  landed,  and  the  goods  were  destined  to  a 
particular  plantation  in  that  island ;  and  the  usual  course  in  such  a  case 
was  for  the  ship  to  proceed  to  a  neighbouring  port,  and  there  tranship 
her  cargo  into  shallops :  it  was  holden  not  to  be  necessary  to  communi- 
cate this  custom  to  the  underwriter  at  the  time  of  the  insurance,  as  he 
was  bound  to  know  it ;  and  a  loss  having  occurred  after  transhipment, 
it  was  holden  that  he  was  liable  for  it.   Stewart  v.  Bell,''  6  B.  &  A.  238. 
So,  in  an  action  on  a  policy  at  and  from  Oporto  to  London,  it  was  holden 
that  the  underwriters  were  bound,  of  themselves,  to  take  notice  of  a 
usage  to  load  part  of  the  cargo  outside  of  the  bar  at  Oporto,  when  from 
the  state  of  the  river,  the  ship  cannot  load  the  entire  on  the  inside  of 
the  bar.     Kingston  v.  Knibbs,  1  Camp.  508,  n.     So,  where  in  shipping 
British  goods  for  France,  before  the  last  war,  the  usage  was  to  clear 
the  ship  out  and  sign  bills  of  lading  for  Ostend,  and  then  to  have  a 
second  set  of  papers  as  from  Ostend  to  France,  by  which  there  was  a 
saving  in  the  duty  and  charges :  it  was  holden,  that  the  underwriters 
were  bound  to  take  notice  of  this,  and  that  an  omission  to  communicate 
it  to  them  could  not  be  treated  as  a  concealment.    Planch^  v.  Fletcher, 
1  Doug.  238.     So,  underwriters  are  not  entitled  to  notice  of  the  parti- 
cular part  of  the  ship  where  the  goods  insured  are  stowed, — ^whether  on 
deck  or  otherwise, — if  they  be  stowed  in  the  place  usual  for  such  goods ; 
and  therefore,  where  40  carboys  of  vitriol  were  carefully  stowed  on 
deck,  but  caught  fire  during  the  voyage,  and  were  necessarily  thrown 
overboard ;   and  it  appeared  that  carboys  of  vitriol  are  sometimes 
stowed  on  deck,  sometimes  bedded  in  sand  in  the  hold,  where  they  are 
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considered  safer:  it  was  holden  that  the  nnderwriters  were  liable, 
although  it  was  not  communicated  to  them  that  the  carboys  were  to  be 
stowed  upon  deck.  Da  Costa  v.  Edmund,  4  Gamp.  142.     But  where  an 
insurance  was  effected  on  a  ship  in  the  African  wool  and  ivory  trade, 
without  stating  to  the  underwriters  the  fact  of  her  intended  mutual  and 
combined  trading  with  another  ship  on  the  African  coast;  and  such 
mutual   trading  was  proved  to  have  occasionally  prevailed  in  such 
African  voyages,  but  the  usage  was  not  so  general  or  well  known  as  to 
render  it  unnecessary  to  communicate  the  fact  expressly  to  the  under- 
writers :  the  omission  to  do  so  was  holden  fatal  to  the  policy,  this  mu- 
tual trading  varying  the  risk,  and  altering  the  nature  of  the  voyage. 
Tennant  v.  Henderson,  1  Dow.  324.     In  like  manner,  an  underwriter 
at  Lloyd's  is  presumed  to  be  acquainted  with  all  that  is  contained  in 
Lloyd's  list;  audit  is  not  necessary  that  the  assured  *should  pj,jQQ-n 
state  to  the  underwriter  a  fact  there  mentioned,  nor  will  his  ^        ^ 
omission  to  do  so  be  deemed  a  concealment  which  will  affect  the  validity 
of  the  policy ;  Friere  v.  Woodhouse,*  Holt,  572 ;  and  see  Court  v.  Mar- 
tineau,  8  Doug.  161 ;  and  Lloyd's  list  is  always  deemed  evidence  in 
such  a  case.     Mackintosh  et  al.  v.  Marshall,  11  Mees.  &  W.  116.(*) 
But  where  a  person,  on  effecting  an  insurance,  makes  a  representation 
of  a  fact,  which  also  appears,  though  perhaps  differently  stated,  upon 
Lloyd's  list,  the  underwriter  is  not  bound  by  Lloyd's  list,  but  the  as- 
sured is  bound,  by  his  representation.     Mackintosh  et  al.  v.  Marshall, 
supra ;  Sawtell  v.  Loudon,^  5  Taunt.  359 ;  and  see  Elton  v.  Larkins,*^ 
8  Bing.  198.     So,  where  an  insurance  was  made  before  the  commence- 
ment of  hostilities,  but  at  a  time  when  immediate  war  was  expected  by 
every  person,  and  hostilities  actually  took  place  before  the  ship  sailed ; 
it  was  holden  not  to  be  necessary  to  give  any  notice  to  the  underwriter 
of  the  altered  circumstances,  as  he  must  have  foreseen  them  at  the  time 
he  subscribed  the  policy.  Planch^  v.  Fletcher,  1  Doug.  251.     So,  where 
a  Portuguese  ship  was  condemned  as  prize  in  an  admiralty  court  in 
France,  because  she  had  an  English  supercargo  on  board,  there  being 
an  ordinance  in  France  to  that  effect ;  and  the  underwriter  urged  his 
nonliability,  on  the  ground  that  the  fact  of  the  supercargo  being  Eng- 
lish was  concealed  from  him  :  the  court,  however,  held  the  underwriter 
liable ;  and  Lord  Mansfield,  C.  J.,  said,  that  the  ordinance  mentioned 
was  an  oppressive  and  arbitrary  rule,  and   contrary  to  the  law  of 
nations ;  if  both  parties  were  ignorant  of  it,  the  underwriter  must  run 
the  risk ;  and  if  the  underwriter  knew  of  it,  it  was  his  duty  to  inquire 
if  such  a  supercargo  were  on  board ;  it  must  be  a  fraudulent  conceal- 
ment that  will  vitiate  a  policy.    Mayne  v.  Walter,  8  Doug.  70 ;  Park, 
196,  196. 

3dly.  Omitting  to  state  to  the  underwriter  a  fact  which  lessens  the 
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risk,  is  not  a  concealment  which  will  affect  the  validity  of  the  policy. 
Per  Lord  Mansfield  in  Carter  v.  Boehm,  3  Burr.  1906,  1  W.  Bl.  593. 

4thly.  Omitting  to  state  to  the  underwriter  the  mere  opinion  of  per- 
sons upon  facts,  previously  communicated  to  the  party  effecting  the  in- 
surance, is  not  a  concealment  which  affects  the  validity  of  the  policy,  if 
the  facts  themselves  be  stated.  See  Court  v.  Martineau,  3  Doug.  161. 
And,  therefore,  where  the  assured  on  a  policy  at  and  from  Riga  were 
in  possession  of  a  letter  from  their  correspondents  there,  stating  that  an 
order  for  sending  the  papers  of  all  ships  arriving  there  to  Petersburgh 
had  produced  a  great  sensation,  and  that  the  papers  of  the  ship  insured 
had  accordingly  been  sent,  and  expressing  considerable  apprehensions 
for  her  safety ;  and  this  letter  was  not  communicated  to  the  under- 
writers, but  the  broker  informed  them  of  the  fact  of  the  ship's  papers 
being  sent  to  Petersburgh :  it  was  holden,  that  the  policy  was  not  vitiated 
on  the  ground  of  concealment,  by  the  non-communication  of  the  letter. 
Bell  V.  Bell,  2  Camp.  479. 

r*2^21  *Fifthly.  The  underwriter  need  not  be  told  of  general  topics 
of  speculation ;  for  instance,  he  is  bound  to  know  every  cause 
which  may  occasion  natural  perils,  as  the  difficulty  of  the  voyage,  the 
kind  of  seasons,  the  probability  of  lightning,  hurricanes,  and  earth- 
quakes :  he  is  bound  to  know  every  cause  which  may  occasion  political 
perils,  from  the  rupture  of  states,  from  war,  and  the  various  operations 
of  war ;  he  is  bound  to  know  the  probability  of  safety,  from  the  con- 
tinuance and  return  of  peace,  from  the  imbecility  of  the  enemy  through 
the  weakness  of  their  councils  or  their  want  of  strength.  If  he  insures 
private  ships  of  war,  by  sea,  or  on  shore,  from  ports  to  ports,  from 
places  to  places,  anywhere,  he  need  not  be  told  the  secret  enterprises 
upon  which  they  are  destined,  because  he  knows  some  expedition  must 
be  in  view,  and  from  the  nature  of  his  contract,  he  waives  the  informa- 
tion, without  being  told :  if  he  insures  for  three  years,  he  need  not  be 
told  any  circumstances  to  show  it  may  be  over  in  two ;  or  if  he  insure 
for  a  voyage,  with  liberty  of  deviation,  he  need  not  be  told  what  tends 
to  show  there  will  be  no  deviation.  Per  Lord  Mansfield,  C.  J.,  in  Garter 
V.  Boehm,  3  Burr.  1906, 1  W.  BL  693. 

PLEA,  MISREPRESENTATION. 

And  for  a  further  plea  in  this  behalf;  to  falsely  and  fraudolently  represented  unto 
thesaidfirstcountof  the  said  declaration,  him  the  said  defendant,  that  Inhere  state 
the  defendant  says  that  the  alleged  policy  the  matter  of  the  false  representatioti]  ;  and 
of  insurance  was  obtained  by  fraud  and  the  said  defendant,  confiding  in  such  re- 
misrepresentation,  that  is  to  say,  the  said  presentation,  did  then  subscribe  the  said 

plaintiff  [by  the  said  J.  F.  his  agent  in  policy  for  the  sum  of L,  as  in  the 

the  said  first  coant  mentioned],  before  said  first  count  of  the  said  declaration  is 

and  at  the  time  of  the  making  of  the  said  mentioned:  whereas  in  truth  and  in  fact 

policy,  to  wit,  on  the  day  and  year  in  [here  negative  the  representation]  ;  and  this 

the  said  first  count  first  above  mentioned,  he  the  defendant  is  ready  to  verify. 
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BBFLIOATIOH.  ! 

I 


The  proper  replication  to  this  plea  is  de  injuridy  which  will  have  the 
effect  of  making  the  defendant  proye  the  whole  of  his  plea.  See  the 
form  of  the  replication,  ante,  p.  223. 


■YIDSNOB. 


As  the  underwriter  calculates  his  risk  from  what  is  stated  to  him  hj 
the  assured  or  his  agent  at  the  time  of  effecting  the  insurance,  the  law 
exacts  from  the  assured,  not  only  that  he  state  all  he  knows  material  to 
the  risk  (and  which  has  been  fully  considered  under  the  last  plea),  but 
that  what  he  states  shall  be  perfectly  true, — ^insurance  being  a  contract 
in  which  the  utmost  good  faith  is  required  to  be  observed  on  the  part  of 
the  assured ;  and  if  upon  effecting  an  insurance  any  representation  is 
made  to  the  underwriter  which  is  material,  and  if  true  would  lessen  the 
♦risk, — ^if  such  representation  turn  out  to  be  false,  it  will  have  r^cooo-i 
the  effect  of  vitiating  the  policy.  And  it  matters  little  to  him  ^  -' 
whether  the  party  making  the  representation  knows  it  at  the  time  to  be 
false,  or  does  not  know  whether  it  is  false  or  true,  or  believes  it  to  be 
true  from  the  representation  of  others  or  from  other  circumstances.  Nor 
does  it  make  any  difference  in  law,  except  that  where  it  appears  that  the 
party  made  a  material  representation,  which  at  the  time  he  knew  to  be 
false,  it  not  only  avoids  the  policy,  but  the  assured  shall  not  be  entitled 
to  a  return  of  premium ;  on  the  other  hand,  if  he  made  the  misrepre- 
sentation innocently,  through  mistake  or  inadvertence,  though  it  equally 
avoids  the  policy,  the  assured  shall  have  a  return  of  premium.  2  Saund. 
200,  b. ;  Park,  175. 

Thus,  where  the  letter  from  the  port  of  departure  stated  that  the  ship 
sailed  on  the  24th  November,  and  the  agent,  on  effecting  the  insurance 
in  this  country,  represented  that  she  sailed  at  the  latter  end  of  Decem- 
ber :  it  was  holden,  that  this  misrepresentation  rendered  the  policy  void. 
Roberts  v.  Fonnereau,  Park,  176.  So,  where  by  mistake  it  was  stated 
that  the  ship  was  ready  to  sail  on  the  24th  December,  and  it  turned  out 
that  she  had  actually  sailed  on  the  28d,  Lord  Mansfield,  C.  J.,  held  it 
to  be  a  material  misrepresentation,  and  avoided  the  policy.  Fillis  v. 
Brutton,  Park,  182.  So,  where  the  representation  was,  that  the  ship 
would  sail  from  Nassau  to  Clyde  on  the  1st  May,  and  she  in  fact  sailed 
on  the  28d  April,  in  order  to  avail  herself  of  an  opportunity  of  convoy; 
the  House  of  Lords  held,  that  as  the  representation  was  positive,  and 
not  a  mere  statement  of  expectation,  it  was  material,  and  the  fact  of  its 
being  untrue  vitiated  the  policy.  Dennistoun  v.  Lillie,  3  Bligh,  202. 
So,  where  the  representation  was,  that  the  ship  was  seen  safe  on  such  a 
day,  and  had  then  performed  two-thirds  of  her  voyage,  and  it  turned  out 
that  although  she  had  got  as  far  as  was  represented,  yet  that  she  was  lost 

two  days  before  the  day  mentioned :  it  was  holden,  that  the  mistake  was 
VOL.  n.  19 
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material,  and  made  the  policy  void.  Macdowall  v.  Fraser,  1  Dong.  260. 
But  where,  upon  a  policy  on  goods,  effected  by  a  party  who  had  no  in- 
terest in  the  ship,  a  representation  was  made  that  she  would  sail  on  such 
a  day,  and  which  was  made  honafide^  upon  a  probable  expectation  that 
she  would  sail  at  the  time :  this  was  holden  not  to  conclude  the  assured ; 
for  the  underwriter  must  have  known  that  it  was  mere  expectation,  de- 
pending upon  the  representation  of  others,  and  upon  which  he  ought  not 
to  have  placed  any  dependence.  Bowden  v.  Yaughan,  10  East,  415. 
And  where  the  representation  is  general,  it  may  be  construed  specifically 
by  the  custom  of  the  trade  in  which  the  ship  is  engaged  at  the  time. 
See  Chaurand  v.  Angerstein,  Peake,  43. 

So,  if  this  country  be  at  peace  with  Hamburgh,  and  at  war  with 
France,  and  goods  be  insured,  upon  the  representation  that  they  are  the 
r*9QAn  8^^^®  ^^  ^  Hamburgher,  when  in  fact  they  are  the  goods  *of  a 
^  -■  Frenchman,  this  misrepresentation  vitiates  the  policy.  Park, 
175.  See  Van  Tungeln  v.  Dubois,  2  Gamp.  151.  And  the  same  of  a 
ship,  or  other  matter  of  insurance. 

And  where  a  London  merchant,  insuring  at  Leith,  represented  that 
he  had  done  some  insurance  at  Lloyd's  upon  the  same  voyage,  at  the 
same  rate  of  premium  offered  and  given  to  the  Leith  underwriters,  who, 
not  being  acquainted  with  the  nature  of  the  risk  themselves,  subscribed 
the  policy  from  the  confidence  they  had  in  the  skill  and  judgment  of  the 
London  underwriters;  and  it  turned  out  that  the  representation  was 
false :  the  House  of  Lords  held,  that  this  misrepresentation  vitiated  the 
policy,  and  they  reversed  a  judgment  of  the  Court  of  Session  to  the  con- 
trary.    Sibbald  v.  Hill,  2  Dow.  263. 

And  it  is  not  only  where  the  representation  is  express,  but  also  where 
it  is  implied,  that  a  false  representation  is  holden  to  avoid  the  policy. 
And  therefore,  where  on  the  20th  January  a  ship  was  insured  ^^  at  and 
from  Genoa  to  Dublin,  the  venture  to  begin  from  the  loading  to  equip 
for  this  voyage,"  and  it  turned  out  that  the  ship  had  loaded  at  Leghorn, 
and  sailed  from  thence  on  the  10th  August  preceding ;  that  she  called 
at  Genoa  on  the  13th  for  convoy,  but  missing  it,  she  remained  there 
until  the  5th  January,  when  she  sailed  on  her  voyage  to  Dublin :  the 
court  held  that  this  was  a  misrepresentation  in  effect,  and  vitiated  the 
policy ;  insuring  ^^  at  and  from  Genoa,  the  adventure  to  begin  from  the 
loading,''  was  substantially  a  representation  that  Genoa  was  the  port  of 
loading,  and  that  being  false,  the  policy  was  void.  Hodgson  v.  Richard- 
son, 1  W.  Bl.  463.  But  insuring  a  ship  with  an  English  name  does  not 
amount  to  a  representation  that  she  is  English.  Glapham  v.  Cologan, 
8  Camp.  382.  So,  insuring  a  ship  ^^  called  the  American  Ship  Presi- 
dent," was  holden  not  to  amount  to  a  representation  that  she  was 
American :  and  where  the  policy  added  "  or  by  whatever  other  name 
the  same  ship  should  be  called,"  the  court  held  it  to  be  no  variance  that 
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the  real  name  of  the  ship  was  '^  The  President/'  the  identity  of  the  ship 
insured  being  proved.  Le  Mesurier  y.  Yaughan,  6  East,  382 ;  S.  P. 
Hall  v.  Molineux,  Id.  385,  n.    See  also  Dawson  v.  Atty,  7  East,  367. 

But  if  the  broker  state,  merely  by  way  of  inference  and  computation, 
that  the  ship  is  at  a  certain  place  at  that  time,  and  the  underwriter  do 
not  inquire  what  are  the  facts  from  which  he  draws  his  conclusion, — ^if 
it  turn  out  that  the  broker  was  mistaken,  this  is  not  such  a  misrepresen- 
tation as  will  avoid  the  policy.  Brine  v.  Featherstone,  4  Taunt.  869. 
So  a  representation  of  an  event  as  merely  expected,  will  not  avoid  a 
policy,  if  it  turn  out  to  be  otherwise.  And  therefore  where,  in  effect- 
ing a  policy  on  a  ship  from  Russia  back  to  this  country,  whilst  she  was 
still  on  her  outward  voyage,  the  broker  represented  to  the  underwriter 
that  a  cargo  was  ready  for  her,  and  that  she  was  sure  to  be  an  early 
ship:  this  was  holden  to  amount  only  to  a  representation  of  p^oQci 
what  *was  expected  by  the  assured,  and  not  to  effect  the  vali-  ^  ^ 
dity  of  the  policy,  although  it  turned  out  that,  from  the  delay  in  begin- 
ning to  load  the  cargo,  the  voyage  home  was  changed  from  a  summer 
to  a  winter  risk.  Hubbard  v.  Glover,  3  Gamp.  313.  So,  where  the 
broker  said  that  the  ship  was  ^^ expected"  to  leave  the  coast  of  Africa 
in  November  or  December,  and  he  was  mistaken,  for  the  ship  in  fact 
left  in  the  May  preceding :  the  court  held  it  to  be  immaterial,  as  it  was 
a  representation  of  a  matter  of  expectation  merely.  Barber  v.  Fletcher, 
1  Doug.  292. 

The  representation  also  must  be  material,  or,  in  other  words,  it  must 
be  such  that  if  it  were  not  made,  the  underwriter  would  not  accept  the 
risk  at  the  same  premium  or  upon  the  same  terms.  And  therefore  where, 
by  mistake,  in  effecting  an  insurance  upon  a  ship,  the  agent  of  the  owner 
misrepresented  the  nature  of  the  cargo  she  was  to  carry ;  but  this  was 
not  inserted  in  the  policy,  nor  did  it  appear  that  the  underwriter  was 
induced  by  the  misrepresentation  to  accept  the  risk  :  it  was  holden  that 
the  jury  were  warranted  in  finding  that  the  misrepresentation  was  not 
material,  and  therefore  it  did  not  vitiate  the  policy.  Flinn  v.  Headlam,^ 
9  B.  &  C.  693,  and  see  DriscoU  v.  Passmore,  1  B.  &  P.  200.  And  the 
opinion  of  underwriters,  whether,  if  the  representation  in  question  were 
not  made,  they  would  have  accepted  the  risk  upon  the  same  terms,  is 
receivable  in  evidence  upon  this  subject.  Rickards  v.  Murdock,^  10  B. 
&  C.  527.* 

It  must  be  made  at  the  time  the  insurance  is  effected ;  for  any  repre- 
sentation made  afterwards  will  not  affect  the  validity  of  the  policy. 
But  a  representation  of  the  insurance  broker,  made  when  the  names  of 
the  underwriters  were  put  upon  the  slip,  was  holden  to  be  binding  on  the 

■  But  see  N.  Y.  Fireman's  Ins.  Co.  v.  Walden,  12  Johns.  R.  513^  M'Lanahan  v. 
Universal  Ins.  Co.,  1  Pet.  170,  3  Kent  Comm.  2S4,  5. 

'  Eng.  Com.  Law  R.,  vol.  17.  *  Id.  21. 
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assured,  unless  it  were  qualified  or  withdrawn  by  some  communication 
between  the  parties  between  that  time  and  the  signing  of  the  policy. 
Edwards  v.  Footer,  1  Gamp.  530. 

It  must  be  made  to  the  underwriter  or  his  agent,  or  in  his  presence. 
Formerly,  a  misrepresentation  to  the  first  underwriter  was  holden  to  be 
a  misrepresentation  to  all  who  followed  him  upon  the  same  policy.  Paw- 
son  V.  Watson,  Cowp.  789  ;  Barber  y.  Fletcher,  1  Doug.  306.  But  this 
has  since  been  doubted.  Marsden  y.  Reid,  3  East,  572.  And,  at  all 
events,  no  evidence  can  be  received  of  representations  made  to  any  un- 
derwriter after  the  first,  except  to  the  defendant ;  and  as  to  evidence  of 
a  representation  to  the  first  underwriter,  it  is  warranted  more  by  prece- 
dent than  by  reason.     Brine  v.  Featherstone,  4  Taunt.  869. 

But  it  is  immaterial  whether  the  loss  have  arisen  from,  or  be  in  any 
manner  owing  to,  the  matter  misrepresented,  or  not.  Ma'cdowall  v. 
Frazier,  1  Doug.  260,  1  W.  Bl.  593  ;  Fitzherbert  v.  Mather,  1  T.  R.  12. 

Distinction  between  representation  and  warranty. — A  war- 
-  ranty  appears  upon  the  face  of  the  policy ;  a  representation 
»•  J  does  *not,  but  is  merely  collateral  to  it.  Even  where  there  was 
a  slip  of  paper  attached  to  the  policy  by  a  wafer  at  the  time  it  was  sub- 
scribed, on  which  was  written  the  state  of  the  vessel,  her  time  of  sailing, 
the  place  she  was  to  touch  at,  &c.,  it  was  holden  to  be  a  representation, 
not  a  warranty.  Bize  v.  Fletcher,  1  Doug.  271.  The  distinction  be- 
tween them  in  point  of  efiect  is,  that  the  warranty,  being  part  of  a  writ- 
ten agreement,  must  be  performed ; — if  there  be  a  warranty  of  convoy, 
there  must  be  a  convoy, — nothing  else  will  answer  the  intention  of  the 
warranty,  and  it  is  introduced  for  the  purpose  of  precluding  all  inquiry 
as  to  the  material  or  substantial  performance  of  the  thing  warranted ; 
Pawson  V.  Watson,  Cowp.  785 ;  De  Hahn  v.  Hartley,  1  T.  R.  645 ; 
whereas  the  representation  is  no  part  of  the  contract,  nor  binding  as 
such :  it  vitiates  the  policy  as  being  a  fraud  merely ;  and  therefore  if  it 
be  immaterial,  or  be  substantially  complied  with,  it  will  not  affect  the 
validity  of  the  policy.  Pawson  v.  Watson,  and  De  Hahn  v.  Hartley, 
supra ;  Park,  202,  320,  324. 

PLEA,  FRAUD. 

And  for  a  further  plea  to  the  said  first  said  first  count  mentioned,  through  and 

count  of  the  said  declaration,  the  defen-  by  means  of  the  fraud,  covin  and  mis- 

dant  says  that  the  alleged  policy  of  in-  representation  of  the  plaintiff,  and  of  the 

Burance  in  the  said  first  count  mentioned  plaintiff  and  others  in  collusion  with  him ; 

was  obtained  from  him,  and  he  was  in-  and  this  he  the  defendant  is  ready   to 

duced  to  subscribe  the  same,  and  to  make  verify, 
the  said  promise  and  undertaking  in  the 

BKPLIOATIOK. 

And  the  said  plaintiff  as  to  the  plea  of    pleaded,  says,  that  the  said  policy  of  in- 
the  defendant  by  him  [secondly]  above    suranoe  in  the  said  first  count  mentioned 
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was  obtained  from  the  defendant,  and  or  misrepresentation  of  the  plaintiff,  or  of 

the  defendant  was  induced  to  subscribe  the  plaintiff  and  others  in  collusion  with 

the  same,  and  to  make  the  said  promise  him,  in  manner  and  form  as  the  defen- 

and  undertaking  in  the  said  first  count  dant  has  above  in  his  said  [second]  plea 

mentioned,  fairly  and  honesdy,  and  not  alleged :  and  this  he  the  plaintiff  prays 

through  or  by  means  of  the  fraud,  covin  may  be  inquired  of  by  the  country,  &c. 

XVIDENCS. 

Under  this  replication  the  defendant  must  prove  the  fraud.  Any 
fraud  which  will  support  the  plea  in  other  cases  of  assumpsit  (see  ante, 
vol.  i.  pp.  94,  218)  will  support  it  in  this.  Where  the  plaintiff  insured 
a  ship,  at  a  time  when  he  knew  she  was  lost,  this  fraud  was  holden  to 
avoid  the  policy,  and  that  the  plaintiff  could  not  recover  upon  it ;  and  the 
court  said  that  the  fraud  was  so  gross,  that  the  premium  should  not  be 
recovered  back  from  the  underwriter.  Tyler  v.  Home,  Park,  218.  So 
where  the  assured,  in  order  to  induce  underwriters  to  subscribe  the  policy, 
got  the  first  underwriter  to  do  so,  upon  an  undertaking  that  he  should 
not  be  bound  by  his  signing  the  policy :  this  fraud  was  holden  to  invali- 
date the  policy.  Wilson  v.  Ducket,  3  Burr.  1361.  So  where  in  an  action 
on  a  policy  on  goods,  it  appeared  that  the  *goods  were  very  much  r;^oq7i 
overvalued,  being  valued  in  the  policy  at  50002.,  whereas  goods  ^  J 
to  the  amount  of  14002.  only  were  put  on  board,  but  in  order  to  make 
them  appear  of  the  higher  value,  fictitious  invoices  were  produced,  and 
the  bills  of  lading  were  interpolated,  &c.,  it  was  holden  that  this  fraud 
vitiated  the  whole  contract,  and  that  the  assured  could  not  recover  even 
for  the  goods  which  were  actually  on  board.  Haigh  et  al.  v.  De  la 
Cour,  3  Camp.  319.  It  is  now  also  settled,  that  in  all  cases  of  actual 
fraud  upon  the  part  of  the  insured  or  his  agent,  he  shall  not  be  en- 
titled even  to  a  i^turn  of  the  premium.  Chapman  et  al.  v.  Fraser, 
Park,  218. 

PLBA,   DEVIATION. 

And  for  a  further  plea  to  the  said  first  count  mentioned,  to  wit,  on  — -,  the 

count  of  the  said  declaration,  the  defen-  said  ship  deviated,  departed  from  and 

dant  says  that  [before  the  said  goods  in  abandoned  the  course  of  the  said  voyage ; 

the  said  first  count  mentioned  were  so  whereby  the  said  policy  in  the  said  first 

lost  as  aforesaid]  the  said  ship,  without  count  mentioned,  and  the  risk  thereby 

any  sufficient  cause  or  excuse,  did  not  insured  against,  then  became  and  were 

proceed  on  the  voyage  in  the  said  policy  wholly  avoided  and  determined :    and 

mentioned,  but  on  the  contrary  thereof,  this  he  the  defendant  is  ready  to  verify, 
after  having  sailed  as  in  the  said  first 

REPLICATION. 

And  the  said  plaintiff,  as  to  the  plea  of  course  of  the  said  voyage  in  the  said 

the  defendant  by  him  [secondly]  above  policy  and  in  the  said  plea  mentioned,  in 

pleaded,  says,  that  the  said  ship  in  the  manner  and  form  as  the  defendant  has 

said  first  count  of  the  said  declaration  above  in  his  said  [second]  plea  alleged : 

and  in  the  said  plea  mentioned,  did  not  and  this  he  the  plaintiff  prays  may  be  in- 

deviate,  depart  from,  or  abandon   the  quired  of  by  the  country,  &c. 
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XVIDENOE. 


Dbviation,  what. — Deviation  is  a  yoluntary  departure,  without 
necessity  or  any  reasonable  cause,  from  the  usual  course  of  the  voyage 
insured.  Lavabre  v.  Wilson,  1  Doug.  29.  Generally  speaking,  the 
ship  should  go  the  shortest  and  most  direct  course  from  the  place 
where  the  risk  commences  to  her  port  of  destination ;  but  trade  winds, 
currents  of  the  ocean,  and  other  circumstances,  may  oblige  her  to 
diverge  from  her  direct  course,  and  often  for  the  very  purpose  of  ex- 
pediting her  voyage ;  and  therefore  it  is  that  the  usual  course  of  the 
voyage,  although  it  be  not  the  direct  one,  is,  as  well  as  the  direct  course, 
in  the  contemplation  of  the  contracting  parties.  But  if  she  diverge 
from  these  courses,  without  necessity  or  other  reasonable  cause,  unless 
it  be  to  touch  at  some  place  in  pursuance  of  an  express  liberty  to  that 
effect  in  the  policy,  she  is  guilty  of  a  deviation,  the  voyage  is  considered 
at  an  end,  and  the  underwriter  is  relieved  from  all  further  responsibility. 
Even  where  a  ship  was  insured  from  London  to  Berbice,  but  the  insu- 
rance was  effected  while  she  was  at  sea  on  her  voyage,  it  was  holden 
that  a  deviation  from  the  course  of  her  voyage,  by  going  into  Madeira, 
and  landing  part  of  her  cargo  *there,  and  shipping  wines  instead, 
L  -■  before  the  policy  was  effected,  vitiated  the  policy,  and  the  under- 
writers were  not  liable.  Redman  v.  Loudon,^  3  Camp.  503,  5  Taunt. 
562.  And  it  is  not  necessary  that  the  damage  or  loss  should  arise  from 
the  deviation  ;^  for  by  the  deviation  the  voyage  is  altogether  deter- 
mined. Elliot  V.  Wilson,  7  Bro.  P.  G.  459 ;  Beatson  v.  Hawortb,  6 
T.  R.  531.  But,  on  the  other  hand,  if  the  damage  or  loss  have  accrued 
before  the  deviation,  the  underwriters  are  liable  for  it,  Green  v.  Young, 
2  Salk.  444,  2  Ld.  Raym.  840 ;  Hare  v.  Travis,^  7  B.  &  C.  14,  pro- 
vided it  be  proved  to  have  accrued  before  it.  Parkin  v.  Tunno,  11 
East,  22,  2  Camp.  59.  The  time  occupied  in  the  deviation,  also,  is  im- 
material, because  by  the  deviation  the  contract  is  wholly  determined ; 
if  it  be  for  a  night,  or  for  even  an  hour,  it  is  the  same  thing  precisely 
as  if  it  were  for  weeks  or  months.     Cock  v.  Townson,  Park,  298. 

As  to  what  amounts  to  a  deviation : — We  have  seen,  ante,  p.  237,  that 
a  ship  must  go,  either  by  the  direct  course,  or  by  the  usual  course,  to 
her  place  of  destination,  unless  constrained  to  do  otherwise  by  circum- 
stances ;  and  if  her  captain  voluntarily  take  any  other  course,  it  is  a 
deviation  (if  it  do  not  amount  to  barratry),  and  the  policy  is  thereby 
determined.  And  in  this  respect  there  is  no  distinction  between  an  in- 
surance on  freight,  and  one  on  ship  or  goods.  Park,  299.  Even  when 
sailing  in  her  direct  or  usual  course,  if  without  necessity  she  put  into  a 
port,  in  passing,  without  express  leave  in  the  policy  to  do  so,  it  is  a 

^Martin  v.  Delaware  Ins.  Co.,  2  Wash.C.  C.254. 

>  Eng.  Com.  Law  R.,  vol.  1.  ^f  Id.  14. 
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deviatioDy  and  the  risk  is  thereby  determined,  although  no  accident  occur 
to  her  either  in  entering  or  leaving  the  port.  Fox  v.  Black,  Park,  295. 
So  where  a  ship,  insured  from  Dunkirk  to  Leghorn,  called  on  her  way 
at  Dover  to  procure  a  Mediterranean  pass,  and  was  lost  in  a  subsequent 
part  of  the  voyage,  her  calling  at  Dover  was  holden  to  be  a  deviation, 
and  that  the  assured  could  not  recover.  Townson  v.  Guyon,  Park,  295. 
So  where  a  ship,  insured  at  and  from  her  port  of  lading  in  North 
America  to  Liverpool,  took  in  the  greater  part  of  her  lading  at  C.  in 
New  Brunswick,  and  then  sailed  to  B.,  a  place  situate  on  another  creek 
in  the  same  bay,  at  the  distance  of  about  seven  miles  from  C,  where 
she  completed  her  cargo :  these  places  were  spoken  of  by  some  of  the 
witnesses  as  being  ports,  but  neither  of  them  had  a  custom-house,  and 
the  officers  there  were  under  the  jurisdiction  of  the  custom-house  at 
New  Brunswick :  having  completed  her  loading  at  B.  she  returned  to 
C.  to  take  in  provisions  for  her  voyage,  after  which  she  sailed  for  Eng- 
land, and  was  lost  on  her  voyage :  the  court  held  that  C.  was  her  port 
or  place  of  loading,  within  the  meaning  of  the  policy,  and  that  her  going 
to  B.  was  therefore  a  deviation,  and  the  underwriters  were  not  liable  for 
the  loss.  Brown  et  al.  v.  Tayleur,'  4  Ad.  &  El.  241.  So  where  a  ship, 
insured  from  London  to  the  Straits,  called  on  her  way  at  Falmouth,  and 
took  in  goods  for  Marseilles ;  this  was  holden  to  be  a  deviation.  Clason 
V.  Simmonds,  6  T.  R.  533,  cit.  *So  where  a  ship  was  insured  p^oooT 
from  A.  to  B.  and  C,  and  instead  of  going  first  to  B.  and  then  *-  -^ 
to  C,  she  went  first  to  C.  (that  being  nearer  to  A.  than  B.)  and  after- 
wards to  B.,  but  in  entering  the  harbour  of  B.  the  ship  was  stranded : 
the  court  held  this  to  be  a  deviation ;  and  that  unless  there  be  some 
usage,  or  some  special  facts,  to  vary  the  general  rule,  the  party  insured 
must  go  to  the  several  places  mentioned  in  the  policy,  in  the  order  in 
which  they  are  named,  otherwise  he  will  be  guilty  of  a  deviation.  Beat- 
son  v.  Howarth,  6  T.  R.  531 ;  S.  P.  Olason  v.  Simmonds,  Id.  533,  cit. ; 
and  see  Marsden  v.  Reid,  3  East,  572.  So  where  a  ship  of  force,  in- 
sured from  Cork  to  Jamaica  during  a  war,  with  convoy,  took  advantage 
of  the  night  to  cruise,  in  hopes  of  taking  a  prize,  and  thereby  deviated 
from  the  direct  course  of  the  voyage :  this  was  holden  to  discharge  the 
underwriters.  Cock  v.  Townson,  Park,  298.  But  if  a  merchant  ship, 
carrying  letters  of  marque,  be  insured,  she  may  chase,  although  she 
cannot  cruise,  Jolly  v.  Walker,  Park,  299  ;  Parr  v.  Anderson,  6  East, 
202,^  without  express  leave  in  the  policy  to  do  so ;  see  Syeres  v.  Bridge, 
2  Doug.  527  ;  nor  can  she  wait  outside  a  port,  for  an  enemy's  ship  to 
come  out ;  Hibbert  v.  Halliday,  2  Taunt.  428 ;  nor,  after  taking  a  prize, 
can  she  lay  to  for  the  purpose  of  allowing  the  prize  to  keep  up  with  her, 
in  order  to  protect  her  as  a  convoy  into  port,  Lawrence  v.  Sydebotham, 

1  Haven  v.  Holland,  2  Mason,  230. 
■  Eog.  Com.  Law  R.,  vol.  31. 
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6  East,  45,  without  leave  in  the  policy  for  that  purpose,  and  eyen  then 
she  will  be  warranted  only  in  seeing  her  prize  safely  moored  in  port, 
and  not  in  remaining  there  until  the  prize  have  undergone  necessary 
repairs.     Jarratt  v.  Ward,  1  Camp.  368. 

The  usages  of  a  particular  trade,  however,  may  make  a  material  dif- 
ference upon  this  subject ;  for  the  underwriter,  as  well  as  the  assured, 
is  bound  to  know  the  usages  of  trade  in  the  voyage  he  underwrites,  and 
such  usage  is  deemed  to  be  engrafted  on  the  policy.  If,  for  instance, 
by  the  usage  of  a  particular  trade,  it  be  customary  to  stop  at  particular 
places,  even  lying  out  of  the  direct  course  of  the  voyage,  this  is  not  a 
deviation,  for  it  is  in  fact  the  voyage  which  both  parties  are  deemed  by 
law  to  have  contemplated.  Park,  309.  So,  in  East  India  voyages,  a 
ship  belonging  to  or  chartered  by  the  Company  is  deemed  to  be  insured, 
not  only  at  and  from  her  port  of  departure  to  her  port  of  discharge,  but 
for  all  intermediate  or  country  voyages  in  which  the  ship  may  be  em- 
ployed by  order  of  the  council  at  any  of  the  Presidencies,  such  employ- 
ment being  the  constant  usage  of  the  trade ;  and  such  intermediate  or 
country  voyage  are  not  deemed  deviations.  Therefore,  where  such  a 
chartered  ship  was  insured  ^^  at  and  from  Bengal  to  any  ports  or  places 
whatsoever  in  the  East  Indies,  China,  Persia,  or  elsewhere  beyond  the 
Cape  of  Good  Hope,  forwards  and  backwards,  and  during  her  stay  at 
each  place,  until  her  arrival  at  London;"  and  upon  her  arrival  at  Cal- 
cutta, she  was  ordered  by  the  council  on  a  voyage  to  Bombay  and  back, 
r*2401^^^^^  she  performed;  and  a  second  time  she  was  *sent  on  a 
voyage  to  Bombay  and  back,  which  she  likewise  performed ;  and 
a  third  time  she  was  ordered  to  Bombay,  but  in  going  there  she  was  lost: 
the  court  held  that  the  underwriters  were  liable.  Salvador  v.  Hopkins, 
8  Burr.  1707.  So,  where  the  insurance  was  ^^  on  goods,  specie,  and 
effects  of  the  plaintiff  on  board  the  ship,  on  her  voyage  from  London  to 
Madras  and  China,  with  liberty  to  touch,  stay,  and  trade  at  any  ports 
or  places  whatsoever ;"  and  when  the  ship  arrived  at  Madras,  being 
then  too  late  to  go  to  China  that  year,  she  was  employed  by  the  council 
on  a  voyage  to  Bengal  for  rice,  which  she  performed,  but  in  attempting 
it  a  second  time,  she  was  lost ;  the  court  in  this  case  also  held  the  un- 
derwriters to  be  liable.  Gregory  v.  Christie,  3  Doug.  419.  So  where 
the  insurance  was  on  ship  at  and  from  London  to  Madras  and  Bengal, 
beginning  the  risk  at  London,  and  so  to  continue  until  the  arrival  of  the 
ship  at  Madras  and  Bengal,  with  liberty  to  touch  and  stay  at  any  port 
or  place  in  this  voyage ;  and  the  ship,  upon  her  arrival  at  Madras,  in- 
stead of  being  allowed  to  proceed  to  Bengal,  was  sent  for  a  cargo  of 
rice  to  Yisagipatam,  her  cargo  for  Bengal  transferred  to  another  vessel, 
and  her  own  voyage  to  Bengal  postponed ;  after  performing  the  voyage 
for  the  rice,  she  was  sent  to  Bengal  in  ballast,  but  was  captured  on  the 
voyage:    the  court  held  the   underwriters  liable.    Farquaharson   v. 
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Hunter,  Park,  50.  Bat  the  custom  in  these  cases  must  be  well  settled  and 
established ;  and  therefore  where  a  ship,  insured  from  Liverpool  to  Ja- 
maica, put  into  the  Isle  of  Man,  and  it  was  proved  that  there  were  some 
instances  of  the  Liverpool  ships  putting  in  there,  but  that  it  was  not  the 
settled,  common,  and  established  i^sage  of  the  voyage  and  trade :  the 
court  held  it  to  be  a  deviation,  and  that  the  insurers  were  thereby  dis- 
charged.    Salisbury  v.  Townson,  Park,  809. 

But  where  a  ship,  with  letters  of  marque,  was  sent  to  cruise  for  three 
months  in  the  South  Sea,  and  then  to  bring  home  a  cargo  of  merchan- 
dise, and  she  was  insured  at  and  from  Pemambuco  or  any  other  port  or 
ports  in  the  Brazils  to  London,  beginning  the  adventure  from  the  termi- 
nation of  the  cruise  and  preparing  for  her  voyage  to  London,  with  liberty 
in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
or  places  whatsoever,  and  to  call,  take  in,  deliver  or  exchange  goods  at 
any  place :  when  the  cruise  terminated,  the  captain  sent  a  person  on 
shore  at  Pemambuco  to  ascertain  if  he  could  get  a  freight  there,  but 
not  being  able  to  succeed,  he  sailed  for  St.  Salvador  (600  miles  to  the 
south,  and  not  in  the  course  to  London),  to  get  a  cargo  there,  but  on 
the  passage  the  ship  was  lost :  the  court  held  that  the  insurance  attached 
from  the  termination  of  the  cruise,  and  that  the  ship's  sailing  for  St. 
Salvador  was  no  deviation,  it  being  the  intention  that  she  might  go  to 
any  port  or  ports  of  Brazil  to  procure  a  cargo.  Lambert  v.  Liddard,' 
5  Taunt.  480.  So  where  in  an  action  on  a  policy  on  freight  of  a  dhip 
at  and  from  Grenada  to  London,  it  appeared  that  upon  the  ship's  r^co^-f-i 
^reaching  the  island  on  her  outward  voyage,  she  discharged  parts 
of  her  cargo  at  three  different  parts  of  the  island,  but  in  proceeding  to  a 
fourth  for  the  purpose  of  discharging  the  remainder  of  her  outward 
cargo  and  taking  in  part  of  her  homeward  cargo  (nearly  the  whole  of 
which  was  engaged  and  ready  for  shipment),  she  was  lost;  it  appeared 
that  there  was  but  one  custom-house  on  the  island :  the  court  held  that 
the  underwriters  were  liable ;  the  policy  attached  as  soon  as  the  ship 
was  moored  in  safety  at  the  island,  which,  having  but  one  custom-house, 
might  be  deemed  to  be  all  one  port ;  and  her  going  to  the  three  different 
bays,  to  deliver  her  outward  cargo,  and  proceeding  to  the  fourth  for  the 
double  purpose  of  delivering  the  remainder  of  the  outward  and  taking 
in  part  of  her  homeward  cargo,  being  all  connected  with  the  purpose  of 
the  voyage  insured,  were  not  deviations.  Warre  v.  Miller**  (in  error), 
4  B.  &  C.  688. 

So,  where  a  deviation  is  merely  intended,  but  the  loss  takes  place 
whilst  the  ship  is  on  her  proper  course,  and  before  she  comes  to  the 
diverging  point,  the  policy  is  not  thereby  determined  or  in  any  manner 
affected.  Poster  v.  Wilmer,  2  Str.  1249 ;  Thelluson  v.  Ferguson,  1 
Doug.  865,  866 ;  Kcwley  v.  Eyan,  2  H.  Bl.  848 ;  Carter  v.  Eoyal  Ex- 

*  £ng.  Com.  Law  R.,  vol.  1.  >>  Id.  10. 
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change  Ass,  Co.,  2  Str.  1249 ;  Hesilton  v.  Allnutt,  1  M.  &  S.  46 ; 
Marsden  v.  Reid,  8  East,  572.^  But  if  after  arriving  at  the  diverging 
point  she  deviate,  and  a  loss  then  happen,  the  underwriters  are  not 
liable.  And  where  a  ship  was  insured  from  London  to  Jamaica,  but  the 
captain  had  instructions  to  land  storep  at  the  north  of  St.  Domingo  on  his 
way ;  to  a  certain  point  the  voyage  is  the  same ;  from  that  point  there 
are  three  tracks  to  Jamaica,  two  to  the  south  of  St.  Domingo,  and  which 
are  the  usual  tracks  taken,  the  third  to  the  north  of  it,  which  is  the 
shortest  but  the  most  difficult  and  dangerous  passage,  and  the  captain 
must  exercise  his  discretion  as  to  the  track  he  will  adopt ;  the  captain 
in  this  case  was  obliged  to  take  the  track  by  the  north  of  St.  Domingo, 
for  the  purpose  of  landing  the  stores,  and  in  doing  so  the  ship  was  cap- 
tured: the  court  held  the  underwriters  were  discharged;  they  were 
entitled  to  consider  the  usual  track  as  that  which  was  to  be  taken,  or  at 
all  events,  were  entitled  to  the  benefit  of  the  captain's  judgment  in  elect- 
ing that  course  which  he  thought  the  best,  and  of  which  they  were  de- 
prived by  the  orders  for  the  deviation.  Middlewood  v.  Blakes,  7  T.  R. 
162.  So,  if  it  appear  that  at  the  time  of  the  loss,  it  was  not  intended 
that  the  ship  should  proceed  on  the  voyage  insured,  although  she  might 
be  then  on  the  same  course  with  it,  the  underwriters  will  be  discharged. 
Woodbridge  v.  Boydell,  1  Doug.  16 ;  Way  v.  Modigliani,  2  T.  R.  30.* 

Exceptions. — The  deviation,  to  have  the  effect  of  determining  the 
risk,  must  be  wilful,  and  without  necessity  or  reasonable  cause.  Ante, 
p.  237.  If,  therefore,  it  have  not  been  wilful,  or  if  done  from  neces- 
r*9J.9i  ®'*y  ^^  ^^^  reasonable  cause,  the  risk  is  not  *determined  by  it, 
'-  -^  and  the  underwriters  still  remain  liable.  We  shall  consider 
these  exceptions  under  the  following  heads ; 

1.  Where  the  captain,  by  his  crew  or  others,  is  compelled  to  make 
the  deviation,  it  does  not  affect  the  insurance.  Where  a  merchant-ship, 
with  letter  of  marque,  was  insured  from  Bristol  to  Newfoundland,  and 
the  owners  gave  express  orders  to  the  captain  that  if  he  took  a  prize, 
he  should  put  some  seamen  on  board  of  her,  and  send  her  to  Bristol,  but 
that  the  ship  itself  should  proceed  to  Newfoundland ;  a  prize  was  taken, 
and  the  captain  ordered  hands  on  board  of  her  to  take  her  to  Bristol, 
but  his  crew  objected  to  this,  and  insisted  that  the  ship  should  return 
to  Bristol  with  the  prize ;  and  notwithstanding  the  captain  showed 
them  his  orders,  they  compelled  him  to  return,  and  on  his  return  his 
own  ship  was  captured :  the  court  held  that  the  deviation  was  excused, 
by  this  force  upon  the  captain,  which  he  could  not  resist.  Elton  v. 
Brogden,  2  Str.  1264.     So,  where  a  ship,  insured  against  sea  risk  and 

*  Mar}'land  Ins.  Co.  v.  Woods,  6  Cranch,  29;  Thompson  v.  Barker,  1  Root,  64; 
Hobart  v.  Norton,  8  Pick.  159;  Lee  v.  Gray,  7  Mass.  349 ;  Coffin  v. Newburyport  Ins. 
Co.,  9  Mass.  436 ;  Marine  Ins.  Co.  v.  Tucker,  3  Cranch,  357. 

'  A  delay,  to  save  lives  which  are  in  jeopardy,  is  no  deviation ;  but  a  delay,  to 
save  property,  is.     1  Sumner,  328,  400;  2  Wash.  C.  C.  80.    See  2  Cranch,  257. 
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fire  only,  was  carried  out  of  the  coarse  of  her  voyage  by  the  king's 
ship,  bat  being  afterwards  released  she  proceeded  on  the  voyage  insured, 
and  whilst  she  was  so  proceeding  the  goods  received  sea  damage :  it  was 
holden  that  the  underwriters  were  liable  for  this  loss.  Scott  v.  Thomp- 
son, 1  New  Rep.  181 ;  see  Phelps  v.  Auldjo,  2  Camp.  850. 

2.  Where  the  deviation  arises  from  stress  of  weather,  it  does  not 
affect  the  insurance.  Where  a  ship  was  separated  from  her  convoy, 
and  driven  out  of  her  course  by  a  storm,  and  the  captain  then  steered 
the  best  course  for  again  joining  the  convoy  and  reaching  the  port  of 
destination,  but  before  he  succeeded  in  doing  either,  his  ship  was  cap- 
tured :  Lord  Mansfield,  C.  J.,  held  the  deviation  excusable,  and  that  as 
the  ship  was  in  her  course  towards  her  place  of  destination  when  she 
was  taken,  the  underwriters  were  liable.  Harrington  v.  Halkeld,  Park, 
302.  So,  where  a  ship  was  driven  out  of  her  port  of  loading  by  stress 
of  weather,  and  not  being  able  to  get  in  again,  she  entered  another 
port,  where  she  loaded,  and  thence  proceeded  upon  her  voyage,  and  was 
lost :  the  court  held  the  deviation  excusable.  Delaney  v.  Stoddart,  1 
X.  xv.  2J. 

8.  Where  a  ship  of  necessity  enters  a  port  in  the  course  of  her  voy- 
age, for  the  purpose  of  refitting,  procuring  provisions,  &c.,  the  deviation 
does  not  affect  the  insurance.  Where  a  ship,  on  her  voyage  from 
France  to  the  coast  of  Africa,  and  from  thence  to  St.  Domingo,  en- 
countered a  gale  of  wind,  which  strained  her  seams,  and  split  her  mizzen 
yard  and  rigging,  and  the  crew  came  in  a  body  to  the  captain,  desiring 
that  for  the  preservation  of  their  lives  he  should  put  into  some  port  to 
repair,  and  accordingly  he  put  into  Lisbon  ;  from  thence  she  proceeded 
to  the  coast  of  Africa,  and  then  towards  St.  Domimgo,  but  was  captured 
in  sight  of  that  island :  Lord  Mansfield  left  it  to  the  jury  to  say 
whether  it  was  necessary  to  go  into  Lisbon  for  repairs,  and  if  so,  that 
they  should  find  for  the  plaintiff,  the  assured ;  and  they  accordingly 
♦found  for  the  plaintiff.  Guibert  v.  Readshaw,  Park,  801.  So,  r:,c04.o-i 
where  a  ship  in  India  was  insured,  the  risk  to  commence  upon  '-  -* 
her  arrival  at  Fort  St.  George,  and  thence  to  continue  until  her  arrival 
at  London ;  and  upon  her  arrival  at  Fort  St.  George,  being  then  leaky 
and  in  very  bad  condition,  she  was,  by  the  advice  of  the  governor, 
council,  commanders  of  ships,  &c.,  there,  sent  to  Bengal  to  be  repaired ; 
and  after  undergoing  the  necessary  repairs,  she  proceeded  on  her  voy- 
age, and  in  the  course  of  it  she  struck  upon  some  sands,  and  was  lost : 
Lord  Hardwicke,  G.  J.,  in  directing  an  issue,  said  that  where  a  ship 
is  in  a  decayed  condition,  and  there  is  danger  of  proceeding  on  the 
voyage  without  repairs,  if  she  put  into  the  nearest  port  where  such 
repairs  can  be  effected,  he  should  consider  it  the  same  as  if  she  had 
been  repaired  at  the  port  whence  the  voyage  commenced,  and  no  devia- 
tion ;  and,  at  the  trialT  of  the  issue  afterwards,  the  jury  found  for  the 
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plaintiff.  Motteax  et  al.  t.  London  Abb.  Co.,  1  Atk.  545.  So,  where 
a  fihip  was  obliged  to  put  into  a  port,  for  the  purpose  of  procuring  a 
necessary  stock  of  provisions,  which  she  could  not  preyiouslj  obtain  by 
reason  of  a  scarcity  at  her  port  of  loading ;  and  during  her  justifiable 
stay,  she  took  on  board  bullion  on  freight,  which  however  did  not  occa* 
sion  any  delay  in  the  voyage ;  it  was  holden  that  this  did  not  determine 
the  policy ;  and  that  there  was  no  implied  condition  in  a  common  policy 
that  a  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  can  be 
done  without  deviation  or  delay,  or  in  any  other  manner  increasing  the 
risk  of  the  underwriters.    Raine  v.  Bell,  9  East,  195. 

4.  Where  the  deviation  arises  from  the  ship  going  with  or  for  convoy, 
when  warranted  to  sail  with  convoy,  it  does  not  affect  the  insurance. 
Where  a  ship,  insured  from  Bremen  to  London,  sailed  from  Bremen  to 
the  Elbe  under  convoy  of  a  Dutch  man-of-war,  from  the  Elbe  to  the 
Texel  under  convoy  of  other  Dutch  men-of-war,  and  from  the  Texel  to 
London  under  convoy  of  English  men-of-war  (that  being  the  only  mode  of 
convoy  then  provided),  but  in  this  latter  part  of  her  voyage  she  was 
separated  from  her  convoy,  and  captured  and  recaptured,  and  had  to 
pay  salvage :  it  was  holden  by  Lord  Holt,  C.  J.,  that  her  going  into  the 
Elbe  and  Texel  under  these  circumstances,  though  out  of  the  course  of 
her  voyage,  was  no  deviation.  Bond  v.  Gonsales,  2  Salk.  445.  So,  an 
insurance  on  goods  has  been  holden  not  to  be  avoided,  by  the  ship, 
whilst  lying  in  a  roadstead  at  anchor,  under  orders  of  the  convoy,  and 
after  a  signal  to  prepare  for  sailing,  and  about  the  time  when  the  signal 
for  weighing  was  made,  taking  in  other  goods  on  board, — the  jury  find- 
ing that  no  delay  was  thereby  occasioned,  but  that  the  ship  had  got 
under  weigh  as  soon  as  she  could  otherwise  have  done.  Laroche  v. 
Oswin,  12  East,  131. 

So,  if  a  ship  necessarily  go  out  of  her  direct  course,  for  the  purpose 
of  joining  convoy,  the  deviation  is  excused.  Thus,  where  a  ship,  in- 
r*9JJ.n  ^^^®^  ^^^^  London  to  Gibraltar,  and  warranted  *to  sail  with 
*-  J  convoy,  tried  for  convoy  at  the  Downs,  but  not  finding  it  there, 
proceeded  towards  Spithead,  where  there  was  a  convoy  appointed  for 
that  trade,  and  in  her  way  there  was  captured :  Lee,  C.  J.,  held  that 
the  ship  was  covered  by  the  policy  in  going  to  this  general  place  of 
rendezvous  for  convoy,  by  reason  of  the  warranty  to  sail  with  convoy, 
and  that  therefore  the  underwriters  were  liable.  Gordon  v.  Morley,  2 
Str.  1265 ;  Campbell  v.  Bordieu,  Id. ;  Bond  v.  Nutt,  Gowp.  601.  So, 
where  there  was  no  warranty  to  sail  with  convoy,  but  merely  a  stipula- 
tion that  a  certain  portion  of  the  premium  should  be  returned  if  the 
ship  sailed  with  convoy ;  and  the  ship,  in  her  voyage  from  Jamaica  to 
London,  called  off  the  Havana,  expecting  to  meet  with  convoy  there, 
but,  not  finding  convoy,  did  not  stop  there  more  than  an  hour,  and  in 
about  a  fortnight  afterwards  she  was  captured  in  her  course  towards 


MARINE    IKSXJRAHOB.  801 

England :  Gibbs,  G.  J.,  held  the  deviation  excusable,  although  there 
was  no  warranty  to  sail  with  convoy, — what  the  captain  did,  he  might 
be  deemed  to  have  done  as  agent  for  both  parties,  it  being  for  the  bene- 
fit of  both  that  he  should  sail  with  convoy,  if  it  could  be  procured. 
D'Aguilar  v.  Tobin,*  Holt,  185.  And  where  a  ship  from  Stockholm  to 
New  York,  was,  by  the  course  of  the  voyage,  to  touch  at  Elsineur  for 
convoy,  and  to  pay  the  Sound  dues ;  and  the  owner  of  some  sheep  on 
board,  who  had  taken  in  a  short  stock  of  provender  for  them  at  Stock- 
holm, laid  in  the  rest  at  Elsineur,  before  the  Sound  dues  could  be  paid; 
it  was  holden  that  although  this  occurrence  was  foreseen  and  intended, 
yet  as  the  voyage  was  not  in  fact  delayed  by  it,  the  policy  was  not 
thereby  avoided,  but  the  underwriters  were  liable  for  a  loss  which  sub- 
sequently occurred  from  perils  of  the  sea.  Cormack  v.  Gladstone,  11 
East,  847. 

5.  If  the  deviation  have  arisen  from  an  attempt  to  avoid  an  enemy, 
it  will  not  affect  the  insurance.  For  instance,  if  a  ship,  with  goods  on 
board  insured  to  a  foreign  port,  on  learning  in  the  course  of  her  voyage 
that  an  embargo  is  there  laid  on  all  ships  of  her  nation,  waits  at  some 
place  as  near  thereto  as  she  safely  can,  until  the  embargo  is  removed, 
the  goods  in  the  mean  time  will  be  protected  by  the  policy,  whilst  the 
voyage  remains  legal;  Blackenhagen  v.  London  Ass.  Co.,  1  Gamp. 
454 ;  but  if  instead  of  doing  so,  she  sail  back  for  her  port  of  outfit,  and 
be  lost,  she  will  be  considered  as  having  abandoned  the  voyage  insured, 
and  the  underwriters  will  be  discharged.  Id.  So,  where  a  policy  con- 
tains no  warranty  against  seizure  in  port,  if  the  ship,  to  avoid  such  a 
seizure,  runs  out  to  sea  before  she  is  properly  loaded,  and  is  in  conse- 
quence obliged  to  go  to  a  port  out  of  the  direct  course  of  the  voyage 
insured :  the  underwriters  will  be  liable  for  any  loss  accruing  in  a  sub- 
sequent part  of  the  voyage;  O'Reilly  v.  Gonne,  4  Gamp.  249;  but 
otherwise,  if  the  policy  contain  a  warranty  against  seizure  in  port,  for 
in  that  case  the  captain  is  guilty  of  the  deviation  for  the  benefit  of  his 
owners,  and  not  for  the  advantage  *of  the  underwriters.  r^oApri 
O'BeiUy  v.  Royal  Exchange  Ass.  Go.,  4  Camp.  246.  l  ^^^^ 

In  all  these  cases,  in  order  to  justify  the  deviation,  it  must  appear 
that  nothing  more  was  done  than  what  necessity  required.  Therefore 
where  a  ship  wtts  insured  from  Port  L' Orient  to  Pondicherry,  Madras, 
and  China,  and  instead  of  going  to  China,  she  went  from  Pondicherry 
to  Bengal  (as  was  said)  for  repairs,  but  both  on  her  way  there,  and  in 
returning  she  touched  at  or  lay  off  Madras,  Masulipatam,  Yisigapatam, 
and  Yanon,  and  took  in  goods  at  all  these  places ;  the  court  held  that,  sup- 
posing she  proceeded  to  Bengal  of  necessity,  for  the  purpose  of  repairs, 
it  was  incumbent  on  the  assured  to  have  pursued  that  voyage  of  neces- 
sity directly,  and  in  the  shortest  and  most  expeditious  manner,  and  that 
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the  delay  in  this  case,  in  going  from  Pondicherrj  to  Bengal,  and  the 
repeated  stops  by  touching  at  different  places,  and  trading  there,  were 
deviations,  and  not  within  the  protection  which  the  supposed  necessity 
afforded  to  the  direct  voyage.  Lavabre  v.  Wilson,  1  Doug.  284.  But 
it  should  seem  that  trading,  or  taking  in  goods  or  provisions,  during  a 
deviation,  does  not  affect  the  excuse  from  necessity,  if  the  vessel  be  not 
thereby  be  delayed,  the  risk  increased,  or  the  underwriters  otherwise 
prejudiced.  See  Rain  v.  Bell,  9  East,  195,  ante,  p.  243 ;  Laroche  v. 
Oswin,  12  East,  131,  ante,  p.  243 ;  Cormack  v.  Gladstone,  11  East, 
347,  ante,  p.  244.  In  all  these  cases,  however,  subject  to  the  rules  al- 
ready laid  down,  the  question  whether  the  deviation  was  justified  by  the 
necessity  or  not,  was  holden  to  be  a  question  for  the  jury.  See  2  Doug. 
787 ;  3  Mees.  &  W.  49.(*) 

Formerly  the  captain  was  not  deemed  a  competent  witness  to  prove 
the  necessity  of  the  deviation  ;  De  Symonds  v.  De  la  Cour,  2  New  Rep. 
874 ;  but  it  should  seem  otherwise  now,  since  stat.  6  &  7  Vict.  c.  85, 
8.  1,  which  renders  interested  witnesses  competent. 

LiBERTT  TO  TOUCH,  ETC. — In  modem  policies  of  insurance,  it  is  usual  to 
insert  a  clause,  giving  liberty  to  the  ship  to  sail  to,  touch  and  stay  at 
any  ports  or  places  generally,  or  any  ports  or  places  within  certain 
limits,  as  for  instance,  to  the  eastward  of  the  Cape  of  Good  Hope  or 
the  like, — or  any  ports  or  places  by  name,  without  prejudice  to  that  in- 
surance,— thus  legalizing  what  would  otherwise  be  a  deviation.  If  this 
license  be  general,  without  naming  the  places,  they  must  be  deemed  to 
mean  places  situate  in  the  regular  course  of  the  voyage ;  and  they  must 
be  visited,  if  at  all,  in  the  order  in  which  they  occur  in  the  voyage ; 
Gairdner  v.  Senhouse,  3  Taunt.  16 ;  the  ship,  cannot,  after  visiting  one, 
go  back  to  visit  another.  Even  where  a  ship  was  insured  at  and  from 
Lisbon,  with  liberty  to  call  at  any  one  port  in  Portugal  for  any  person 
whatsoever,  after  leaving  Lisbon,  she  sailed  to  complete  her  cargo  at 
Faro,  which  is  a  port  to  the  southward,  and  not  in  the  course  of  the  voyage 
P^  from  Lisbon  to  London :  *the  court  held  this  to  be  a  deviation, 

^  -I  and  that  the  leave  in  the  policy  must  be  deemed  to  be  confined 
to  some  port  to  the  northward  of  Lisbon.  Hogg  v.  Horner,  Park,  298. 
But  if  the  liberty  be  to  touch  at  any  port  or  ports  or  places  "for  orders, 
or  any  other  purpose,"  she  may  touch  at  the  several  ports  and  places  on 
her  course  for  orders  in  what  order  she  pleases,  but  after  having  received 
her  orders,  and  selected  her  port  of  discharge,  she  must  call  at  the  ports 
or  places  for  any  other  purpose  in  that  successive  order  only.  Andrews 
V.  Mellish^^  (in  error),  6  Taunt.  496,  2  M.  &  S.  27,  16  East,  313.  And 
where  a  ship  was  insured  at  and  from  Lisbon  to  New  South  Wales,  and 
at  and  from  thence  to  all  ports  and  places  in  the  East  Indies  or  South 
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America,  with  liberty  for  the  said  ship,  in  that  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever,  with  leave 
to  take  in  and  discharge  goods  and  passengers  at  all  ports  and  places  in 
the  Channel,  Cork  in  Ireland,  Madeira,  Cape  of  Good  Hope,  St.  He- 
lena, and  wheresoever  the  ship  might  proceed  to,  as  well  on  this  as  on 
the  other  sides  of  the  Capes  of  Good  Hope  and  Horn,  and  for  all  pur- 
poses whatsoever,  particularly  to  trade  and  sail  backwards  and  forwards 
and  forwards  and  backwards ;  having  arrived  at  New  South  Wales,  the 
captain  contracted  to  take  passengers  and  goods  from  thence  to  New  Zea- 
land, and  to  take  one  passenger  back  to  New  South  Wales,  intending  after- 
wards to  proceed  on  his  voyage  to  the  East  Indies,  according  to  instruc- 
tions he  had  received  from  his  owners,  but  at  New  Zealand  the  ship  was 
lost :  the  court  held  that  the  ship  was  not  protected  by  the  policy  in  this 
voyage  to  New  Zealand  and  back ;  it  was  not  the  voyage  contemplated, 
that  being  from  London  to  New  South  Wales,  and  thence  to  the  East 
Indies  or  South  America ;  and  as  to  an  intermediate  voyage,  it  must 
have  been  such  as  was  undertaken  with  a  view  to  the  accomplishment  of 
one  or  other  of  the  voyages  pointed  out  by  the  policy  as  the  principal 
object  in  contemplation  by  the  parties.  Bottomby  v.  Bovill,*  5  B.  &  C. 
210.  If,  on  the  other  hand,  the  ports  or  places  at  which  the  ship  has 
leave  to  touch  or  stay  at,  be  named  in  the  policy,  the  ship  must  take 
them  in  the  order  in  which  they  are  named  in  the  policy;  Gairdner  v. 
Senhouse,  3  Taunt.  16 ;  or  if  not  named  in  any  order,  they  must  be 
taken  in  the  order  in  which  they  occur  in  the  usual  and  most  convenient 
and  practicable  course  of  the  voyage.  Id.,  unless  it  appear  upon  the  face 
of  the  policy  that  such  a  restriction  was  not  contemplated  by  the  par- 
ties ;  and  therefore  where  a  ship  was  insured  at  and  from  Antigua  to 
England,  ^^  with  liberty  to  touch  at  all  or  any  of  the  West  India  islands, 
Jamaica  included,"  and  she  took  in  part  of  her  loading  at  Antigua,  pro- 
ceeded then  to  St.  Kitt's,  where  she  took  in  the  remainder,  and  then 
proceeded  on  her  voyage  to  England,  where  she  arrived  in  such  a  da- 
maged state  that  the  assured  abandoned  her :  the  court  held  that  although 
St.  Kitt*8  was  not  in  the  ship's  course  from  Antigua  to  London,  yet  as 
Jamaica  was  500  miles  out  of  her  course,  and  she  was  allowed  to  p^eo^fT-i 
*touch  at  that  island,  it  was  evidently  the  intention  of  the  par-  ^  ^ 
ties  that  the  ship  might  touch  at  any  of  the  West  India  islands  although 
out  of  her  course  to  England.  Metcalf  v.  Parry,  4  Camp.  123.  But, 
although  the  ship  in  such  a  case  may  go  out  of  its  usual  course,  where 
Buch  appears  to  have  been  the  intention  of  the  parties,  yet  she  cannot 
touch  at  a  place  not  named  in  the  policy.  Therefore  where  the  shipper 
of  goods  instructed  his  broker  to  insure  them,  as  shipped  on  board  the 
Kingston  from  Carron  to  Hull,  ^^  with  liberty  to  call  as  usual,"  (the  usual 
places  to  touch  at  in  such  a  voyage  being  Borrowstowness,  Leith,  and 
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Morrison's  Island),  but  the  broker  by  mistake  had  the  policy  effected, 
with  leave  to  touch  at  Leith  only ;  the  vessel  in  her  voyage  touched  at 
Morrison's  Island,  but  not  at  Leith,  and  afterwards  in  her  regular 
course  towards  Hull  was  wrecked  and  lost  on  the  coast  of  Northumber- 
land :  the  House  of  Lords  held  that  her  calling  at  Morrison's  Island 
was  a  deviation,  and  although  her  subsequent  loss  did  not  in  any  man- 
ner arise  from  it,  yet  that  the  underwriters  were  thereby  discharged. 
Elliot  et  al.  v.  Wilson,  7  Bro.  P.  C.  459.  In  one  case  it  became  a  ques- 
tion, what  was  ^^a  port"  within  the  meaning  of  the  word  in  such  a 
license;  it  was  an  insurance  on  a  ship  at  and  from  L.  to  S.,  and  thence 
to  Barcelona,  and  at  and  from  thence  to  two  other  ports  in  Spain,  to  a 
port  in  Great  Britain;  and  it  was  holden  that  Salve,  a  place  lying  in  a 
bay,  having  warehouses  and  a  jetty,  with  a  depth  of  water  sufficient  for 
feluccas,  but  not  for  large  ships,  and  a  good  roadstead  and  anchorage 
where  ships  lay,  and  were  loaded  by  means  of  small  craft,  and  having 
also  a  custom-house  and  officers, — ^was  a  port  within  the  meaning  of  the 
policy.  See  Insurance  Co.  of  Scotland  v.  Gavin,  4  Bligh.  N.  G.  578, 
2  Dow.  &  Clark,  129. 

As  to  the  purposes  for  which  the  ship  may  touch  at  these  ports  or 
places, — it  is  sometimes  expressed  in  the  policy,  and  in  that  case  there 
can  be  little  difficulty  in  the  interpretation  of  the  clause.  Even  where 
the  purpose  was  not  specified  in  the  policy,  but  it  was  mentioned  to  the 
underwriter  before  he  subscribed  the  policy  that  the  purpose  was  to 
trade :  it  was  holden  that  touching  at  the  port  and  trading  there  was 
not  a  deviation.  Urquhart  v.  Barnard,  1  Taunt.  450.  But  where  a 
ship  was  insured  ^^  at  and  from  London  to  Berbice,  with  liberty  to  touch 
and  stay  at  any  ports  and  places  whatsoever  and  wheresoever,  and  for 
all  purposes  whatsoever,  particularly  to  land,  load,  and  exchange  goods, 
without  being  deemed  a  deviation ;"  she  sailed  with  convoy,  and  arrived 
at  Madeira,  and  having  part  of  her  cargo  for  that  island,  she  unloaded 
it,  and  took  in  wine  instead,  but  by  this  time  the  convoy  had  sailed ; 
she  afterwards  proceeded  on  her  voyage,  but  was  captured  before  she 
arrived  at  Berbice :  Lord  EUenborough,  C.  J.,  held  that  this  was  a  de- 
viation, and  that  the  underwriters  were  discharged ;  for  the  liberty  in 
the  policy  must  be  construed  with  reference  to  the  main  scope  of  the 
r^24Qi  voyage  insured.  '''Williams  v.  Shee,  S  Camp.  469.  Sometimes 
the  clause  gives  a  liberty  to  touch  and  stay  at  ports  and  places 
for  all  purposes  whatsoever ;  and  where,  during  the  late  war,  goods  were 
insured  on  board  a  ship  from  London  to  any  port  or  ports,  place  or 
places,  in  the  Baltic,  backwards  and  forwards,  with  liberty  to  touch  and 
stay  at  any  ports  or  places  for  all  purposes  whatsoever :  it  was  holden 
that  she  might  wait  at  any  port  in  her  course  for  information  as  to  what 
part  of  the  Baltic  the  ship  might  safely  proceed  to  discharge  her  cargo, 
— that  being  one  of  the  objects  of  the  adventure  arising  out  of  the 
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troubled  and  shifting  state  of  the  different  governments  on  the  shores  of 
the  Baltic  from  the  pressure  of  the  French  arms.     Rucker  v.  Allnut,  15 
East,  278.     So,  in  the  case  of  an  insurance  from  Plymouth  to  Malta, 
with  liberty  to  touch  at  Penzance  for  any  purpose  whatsoever,  upon 
goods  by  the  ship  Lion,  beginning  the  adventure  from  the  loading  there- 
of, it  appeared  that  the  ship  loaded  part  of  her  cargo  at  Plymouth,  and 
the  remainder  at  Penzance,  but  whilst  waiting  there  for  a  fair  wind,  she 
was  stranded,  and  the  cargo  damaged :  it  was  holden  that  taking  in  the 
remainder  of  the  cargo  at  Penzance  was  within  the  meaning  of  the  leave 
in  the  policy,  and  that  the  underwriters  were  liable  for  the  loss.  Violett 
V.  Allnutt,  3  Taunt.  419.     But  in  all  such  cases  the  stay  must  be  con- 
nected with  the  furtherance  of  the  adventure  ;  and  the  question  whether 
it  be  so  or  not,  is  a  question  for  the  court ;  but  whether  the  time  the  ship 
stayed  was  reasonable  or  unreasonable,  is  a  question  for    the  jury. 
Langhorn  v.  Allnutt,  4  Taunt.  511.     Where  a  ship  therefore  was  in- 
sured at  and  from  Hull  to  her  port  or  ports  of  loading  in  the  Baltic  and 
the  Gulf  of  Finland,  with  liberty  for  her  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever,  for  all  purposes, 
particularly  at  Elsineur,  without  being  deemed  a  deviation;   and  she 
touched  and  stayed  at  Elsineur  and  Dantzic  to  deliver  goods,  Pillau 
being  her  port  of  loading :  this  was  holden  to  be  a  deviation,  and  not 
within  the  liberty  of  the  policy,  as  it  was  wholly  unconnected  with  the 
voyage  insured.     Solly  v.  Whitmore,*"  5  B.  &  A.  45 ;    see '  Armet  v. 
InneSy^  4  Moore,  150.     So,  where  a  ship  was  insured  at  and  from  Para 
to  New  York,  with  leave  to  call  at  all  or  any  of  the  windward  and  lee- 
ward islands  on  her  passage,  and  leave  to  discharge,  exchange,  and  take 
on  board  the  whole  or  any  part  of  any  cargo  or  cargoes  at  any  ports  er 
places  she  might  call  at  or  proceed  to,  particularly  at  all  or  any  of  the 
windward  or  leeward  islands,  without  being  deemed  a  deviation:  the 
ship,  by  direction  of  the  owner,  proceeded  to  Barbadoes,  wheire  her  cargo 
was  sold,  and  she  took  in  a  cargo  of  sugar  for  New  York ;    she  then 
touched  at  the  islands  of  St.  Bartholomew  and  St.  Thomas,  by  direction 
also  of  the  owner,  for  the  purpose  of  getting  information  in  respect  to 
another  speculation  he  was  concerned  in,  after  which,  on  her  voyage  to 
New  York  she  was  lost :  the  court  held  that  as  her  calling  at  St.  Bar- 
tholomew and  St.  Thomas  had  no  connexion  with  the  voyage  r4c949-| 
""insured,  but  with  some  other  adventure,  it  was  not  within  the 
leave  in  the  policy,  but  a  deviation,  and  that  the  underwriters  therefore- 
were  not  liable,  Hammond  v.  Reid,*^  4  B.  &  A.  72.     It  is  scarcely 
necessary  to  add  that  this  license  to  touch  or  stay  at  particular  places 
named,  does  not  oblige  the  ship  to  do  so;  and  where  goods  were  insured 
on  board  a  ship  from  London  to  Nantz,  with  liberty  to  call  at  Ostend ; 
and  although  she  cleared  out  for  Ostend,  yet  she  sailed  direct  for  Nantz, 
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— ^that  being  a  well-known  usage  of  the  trade,  which  had  been  adopted 
for  the  purpose  of  saving  certain  duties  in  France, — the  court  held  the 
underwriter  liable.     Planch^  v,  Fletcher,  1  Doug.  251.     In  some  cases, 
no  mention  whatever  is  made  of  the  purpose  for  which  the  ship  may  call, 
but  the  leave  is  general,  that  she  may  touch  or  stay  at  all  places,  or  at 
some  particular  place.     The  meaning  of  the  words  ^^  to  touch  at"  does 
not  seem  to  have  been  explained  by  any  case ;  it  cannot  mean  the  en- 
tering of  a  port  from  necessity,  for  a  ship  may  do  that  without  any  such 
express  leave ;  see  1  Taunt.  456,  per  Mansfield,  G.  J. ;  but  it  seems  to 
be  used  in  contradistinction  to  the  word  ^^  stay,'*  and  to  mean  a  mere 
calling  at  the  port  for  a  temporary  purpose,  whereas  the  word  "stay," 
indicates  a  remaining  there  for  some  time.     With  reference  to  the  word 
"stay,"  if  the  policy  have  limited  no  time  for  it,  it  is  a  question  par- 
ticularly for  the  jury  to  say  whether  the  ship  has  stayed  an  unreasonable 
time  or  not;  Langhorn  v.  AUnutt,  4  Taunt.  511 ;   but  if  it  limit  a  time, 
then  whether  the  ship  employ  the  time  in  loading  or  unloading,  or,  in 
what  other  manner,  seems  to  be  immaterial,  see  Urquhart  v.  Barnard,  1 
Tamt.  450,  if  it  be  connected  with  the  object  of  the  voyage.     But  it 
must  in  all  cases  be  connected  with  the  voyage  or  its  objects,  otherwise 
it  will  not  be  a  touching  or  staying  within  the  leave  in  the  policy,  but  a 
deviation.     And  therefore  where  goods  were  insured  on  board  a  ship  at 
and  from  Whitehaven  to  St.  Michael's,  "  with  liberty  to  touch  at  any 
place  or  places  whatsoever,  and  particularly  at  Cork  in  her  passage  out," 
and  the  ship  was  driven  by  stress  of  weather  into  Dublin,  where  she 
unloaded  a  great  part  of  the  coals,  of  which  her  cargo  consisted,  and 
then  proceeded  on  her  voyage,  and  was  lost ;  Lord  Kenyon,  C.  J.,  held 
that  as  the  liberty  was  to  touch  and  stay,  but  not  to  trade,  the  unload- 
ing the  coals  avoided  the  policy,  although  the  ship  was  not  thereby 
further  delayed.     Stitt  v.  Wardell,  Park,  295,  2  Esp.  610.     See  also 
Williams  v.  Shee,  3  Camp.  469,  ante,  p.  247. 

In  the  case  of  trading  voyages,  it  often  becomes  a  question  whether 
the  plaintiff,  by  the  use  he  has  made  of  his  ship  on  the  voyage,  and  by 
the  delay  he  has  thereby  occasioned,  has  not  been  the  cause  of  the  loss, — 
or,  in  other  words,  whether  he  has  not  made  such  use  of  her  during  her 
stay  at  her  place  of  trading,  as  to  amount  to  a  deviation.  Where  a  ship 
was  insured  at  and  *from  the  coast  of  Africa  to  the  West  Indies, 
^  -I  with  liberty  to  exchange  goods  and  slaves ;  and  the  ship,  whilst 
on  the  coast  of  Africa,  was  employed  from  August  till  the  following 
March  in  receiving  slaves,  the  produce  of  the  cargoes  of  other  ships, 
and  which  were  afterwards  put  on  board  other  ships,  and  sent  to  the 
West  Indies:  the  court  held  that  this  employment  of  the  ship  during  her 
stay  on  the  coast  of  Africa  was  equivalent  to  a  deviation,  and  that  the 
underwriters  were  not  liable  for  a  subsequent  loss.  Hartly  v.  Berggin, 
Park,  313,  3  Doug.  39.     So,  where  there  was  an  insurance  on  goods  on 
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board  a  ship  at  and  from  Liverpool,  to  any  port  or  ports,  place  or  places, 
of  loading  and  trade  on  the  coast  of  Africa  and  African  islands,  daring 
her  stay  and  trade  there,  and  from  thence  to  her  port  of  discharge  in 
the  United  Kingdom, — ^with  leave  to  call  at  all  ports  and  places 
backwards  and  forwards,  and  forwards  and  backwards,  without  being 
deemed  a  deviation, — with  liberty  also  for  the  ship  in  that  voyage 
to  proceed  and  sail  to,  and  stay  at  any  ports  or  places  whatsoever, 
and  with  leave  to  load,  unload,  sell,  barter  and  exchange  goods  and 
property  wheresoever  she  might  call  or  proceed  to,  with  any  ships, 
boats,  factories  and  canoes,  in  loading  and  unloading  included, — 
particularly  with  liberty  to  tranship  on  board  any  vessel  or  craft  in  the 
same  employ  or  otherwise,  and  to  receive  from  them  fresh  goods,  and 
exchange  these  fresh  goods  for  fresh  cargo  or  cargoes  of  produce,  with- 
out prejudice  to  that  insurance,  and  by  a  memorandum  it  was  specially 
agreed  that  the  said  ship  might  be  employed  or  used  as  a  tender  to  any 
other  ship  in  the  same  employ ; — the  ship  sailed  on  her  voyage,  and 
arrived  at  Benin,  on  the  coast  of  Africa,  where  she  stayed  thirteen 
months,  during  which  time  she  was  employed  as  a  tender  to  four  other 
vessels  of  the  plaintiff,  but  upon  one  of  these  meeting  with  an  accident, 
her  cargo  was  transferred  to  the  insured  ship,  who  carried  it  to  Cama- 
roones  on  the  same  coast,  there  put  it  on  board  another  vessel  of  the 
plaintiff's,  and  took  a  cargo  on  board  for  her  homeward  voyage,  but  she 
was  lost  on  the  voyage :  at  the  trial  the  judge  left  it  to  the  jury  to  say, 
whether  the  ship  had  been  employed  for  other  purposes  than  those  men- 
tioned in  the  policy,  and  whether  she  stayed  an  unreasonable  time  at 
Benin,  both  of  which  questions  the  jury  found  in  the  affirmative ;  and 
the  court  held  that  the  judge  had  done  rightly,  and  that  the  jury  were 
warranted  in  their  finding ;  a  tender  means  a  vessel  employed  in  assisting 
to  load  a  ship  at  the  port  where  she  is  intended  to  be  loaded,  and  not  in 
carrying  goods  from  one  port  to  a  ship  at  another  port ;  and  therefore 
the  moment  the  insured  ship  sailed  from  Benin  to  Camaroones,  she  was 
guilty  of  a  deviation,  and  the  underwriters  were  discharged ;  as  to  the 
other  point,  it  was  a  question  entirely  for  the  jury,  and  properly  left 
to  them,  for  there  must  be  some  limit  put  to  these  voyages,  and  they 
are  not  to  be  extended  beyond  a  reasonable  time.  Hamilton  et  al«  v. 
Sheddon,  3  Mees.  &  W,  49.(*) 

♦Return  of  Premium. — As  in  the  case  of  deviation  there  has'  r+osn 
been  an  inception  of  the  risk,  the  insured  is  not  entitled  to  any 
return  of  premium.  See  ante,  p.  157,  159.  Even  where  a  ship  in- 
sured at  and  from  Lisbon  to  England,  with  liberty  to  call  at  any  one 
port  in  Portugal,  and  she  called  at  Faro,  which  was  a  port  to  the  south 
of  Lisbon,  and  not  in  her  way  to  England,  and  which  was  hoi  den  to  be 
a  deviation,  it  was  urged  that  the  plaintiff  w£ls  entitled  to  a  return  of 
premium,  because  as  the  ship  sailed  directly  for  Faro,  it  was  on  a  different 
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voyage  from  that  insured,  and  therefore  there  was  no  inception  of  the 
risk ;  but  Lord  Kenyon,  C.  J.,  held  that  as  the  ship  was  insured  at  and 
from  Lisbon,  that  there  was  an  inception  of  the  risk  for  the  underwriters 
were  liable  for  any  loss  which  might  have  happened  at  Lisbon.  Hogg 
V.  Horner,  Park,  817,  298. 

VI.  PLBA,  ABANDONMENT  OF  THE  VOYAGE. 

And  for  a  further  plea  to  the  said  first  on  ,  the  said  plaintiff  [or  A.  B.] 

count  of  the  said  declaration;  the  defen-  wholly  abandoned  the   said  voyage  in 

dant  says  that  after  the  making  of  the  that  count  mentioned :  whereby  the  said 

said  policy  of  insurance  in  the  said  first  policy  of  insurance,  and  the  risk  thereby 

count  mentioned,  and  after  the  defen-  insured  against,  then  became  and  were 

dant's  subscription  of  the  same,  as  in  the  wholly  avoided  and  determined ;  and  this 

said  count  is  mentioned,  and  before  the  he  the  defendant  is  ready  to  verify, 
loss  in  the  said  count  mentioned,  to  wit, 

REPLICATION. 

And  the  said  plaintiff,  as  to  the  plea  of  form  as  the  defendant  has  above  in  his 

the  defendant  by  him   [secondly]  above  said  [second]  plea  alleged;  and  this  he 

pleaded,  says  that  he  [or  the  said  A.  6.]  the  plaintiff  prays  may  be  inquired  of  by 

did  not  abandon  the  voyage  in  the  said  the  country.  &c. 
first  count  mentioned,  in  manner  and 

EVIDENCE. 

An  abandonment  of  a  voyage  is  either  actual  or  constructive :  actual, 
where  the  ship  does  not  sail  upon  the  voyage  at  all,  or  where  after  sail- 
ing she  abandons  the  first  voyage,  and  proceeds  upon  another  and  dif- 
ferent one ;  constructive,  where,  from  unreasonable  delay  in  proceeding 
upon  the  voyage  insured,  such  delay  not  being  satisfactorily  accounted 
for,  the  jury  may  presume  that  the  voyage  had  been  abandoned  alto- 
gether. It  is  this  constructive  abandonment  alone,  which  we  shall  con- 
sider in  this  place  ;  an  actual  abandonment,  where  the  ship  does  not  pro- 
ceed on  the  voyage  at  all,  must  be  made  the  subject  of  a  traverse  of  the 
averment  of  the  ship's  sailing  as  directed,  ante,  p.  216  ;  and  an  actual 
abandonment  of  the  voyage,  after  the  ship  has  sailed  upon  it,  is  a  devi- 
ation, and  should  be  pleaded  as  such.  Indeed,  perhaps  some  doubt  may 
r*2S21  ^®  entertained  whether  *a  constructive  abandonment  may  be 
given  in  evidence  under  the  traverse  here  mentioned ;  but,  until 
the  point  is  decided,  I  would  not  take  upon  myself  the  responsibility  of 
advising  such  a  course. 

The  voyage  may  be  said  to  be  abandoned,  where  the  ship  fails  to  pro- 
ceed upon  it  within  a  reasonable  time  after  the  insurance  efiected,  and 
the  delay  is  not  satisfactorily  accounted  for.  This  supposes,  of  course, 
that  the  policy  contains  no  warranty  of  sailing  at  any  particular  time  : 
for  if  there  be  such  a  warranty,  and  the  ship  have  not  sailed  at  the  time, 
the  proper  way  of  taking  advantage  of  it  is,  by  traversing  the  compliance 
of  the  warranty  as  averred  in  the  declaration,  as  directed  ante,  p.  219. 
And  it  is  a  question  for  the  jury,  whether  the  delay  was  reasonable,  and 
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"whether  it  is  satisfactorily  accounted  for ;  to  discharge  the  underwriter, 
there  must  be  a  clear  imputation  of  waste  of  time.  Where  the  insu- 
rance was  in  August,  and  the  ship  did  not  sail  until  the  March  following, 
but  the  delay  was  accounted  for  thus, — the  ship  was  American,  and  in 
the  port  of  Brest,  which  was  then  blockaded  by  the  English,  and  to 
enable  her  to  sail,  it  was  necessary  to  send  to  England  for  American 
seamen  to  navigate  her,  there  being  none  at  Brest,  and  the  delay  was 
occasioned  by  the  difficulty  of  procuring  them :  this  was  deemed  a  suf- 
ficient excuse  for  the  delay.  Grant  v.  King,  4  Esp.  175.  So,  where  a 
ship  was  insured  at  and  from  Pillau  on  the  15th  May,  and  did  not  sail 
until  the  November  following,  but  the  delay  was  accounted  for  by  proof 
that  when  the  ship  arrived  at  Pillau  on  the  13th  May,  it  was  necessary 
to  repair  her,  and  she  was  under  repair  until  the  27th  of  June,  took  in 
part  of  her  cargo  on  the  first  of  July,  but  the  water  was  then  so  low, 
and  continued  so  until  the  10th  of  August,  that  she  could  not  get  over 
the  bar ;  on  the  10th  of  August,  she  attempted  to  sail,  but  was  unable 
to  do  so,  and  could  not  do  so  until  November,  and  in  her  voyage  the  loss 
happened ;  this  was  holden  to  be  a  sufficient  excuse  for  the  delay, — Lord 
Kenyon,  C.  J.,  saying  that,  if  there  had  been  any  voluntary  delay  on 
the  part  of  the  plaintiff,  no  doubt  it  would  have  avoided  the  policy,  but 
that  he  saw  none  there.  Smith  v.  Surridge,  4  Esp.  25.  So,  where  a 
ship  was  insured  from  Lisbon  to  Madeira  with  a  cargo,  from  Madeira  to 
Saffi  on  the  coast  of  Africa  in  ballast,  and  from  Saffi  to  Lisbon  with  a 
cargo ;  but  when  the  ship  arrived  at  Madeira,  the  seamen,  hearing  of 
some  captures  on  the  coast  of  /Africa,  left  the  ship  and  refused  to  go 
back  unless  the  captain  would  agree  to  sail  to  Lisbon  instead  of  going 
to  Saffi,  and  the  captain  was  obliged  to  comply ;  the  captain  being  under 
charter  to  proceed  on  the  round  voyage  above  described,  immediately 
upon  his  arrival  at  Lisbon  wrote  to  his  broker  in  London,  to  obtain  the 
opinion  of  the  underwriters  as  to  his  proceeding  to  Saffi  if  the  charterer 
should  insist  upon  it, — and  the  *broker,  in  answer,  said  he  r^o^q-i 
thought  the  policy  at  an  end ;  the  captain,  however,  upon  the 
charterer  insisting  upon  his  going  to  Saffi,  did  so,  shipped  his  cargo,  but 
on  his  return  was  captured :  it  was  contended  for  the  defendant,  that 
although  the  deviation  to  Lisbon  might  possibly  be  justified  by  necessity, 
yet  as  it  appeared  from  the  captain's  letter  to  his  broker,  that  it  was  not 
his  intention  to  go  to  Saffi  unless  compelled  by  the  charterer,  this  was 
an  abandonment  of  that  part  of  the  voyage ;  but  the  court  held  other- 
wise, and  said  that  the  captain's  going  to  Lisbdn  instead  of  Saffi  was 
perfectly  justifiable,  being  compelled  to  it  by  his  seamen,  and  his  delay 
there  was  excused  by  his  prudently  wishing  to  have  the  opinion  of  the 
underwriters  as  to  his  sailing  at  Saffi  before  he  went.  Driscol  v.  Bovil, 
1  B.  &  P.  313.  Where,  however,  a  vessel  was  insured  on  the  28th  of 
January  at  and  from  Bristol  to  London,  but  did  not  sail  on  the  voyage 
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until  the  17th  of  May,  and  was  then  lost  and  no  excuse  whatever  was 
offered  for  the  delay ;  this  was  holden  to  be  an  abandonment  of  the 
voyage,  although  the  vessel  insured  was  a  pleasure  yacht,  and  such  ves- 
sels do  not  usually  go  to  sea  in  winter.     Palmer  v.  Marshall,^  8  Bing.  317, 
79 ;  S.  P.  Palmer  v.  Fleming,^  9  Bing.  460.    So,  where  a  policy  on  freight 
was  effected  on  the  28th  of  February,  on  a  ship  at  and  from  Sincapore 
and  Batavia,  both  or  cither,  to  the  ship's  port  of  discharge  in  Europe, 
with  liberty  to  sail  to,  touch  and  stay  at,  any  ports  whatsoever,  particu- 
larly at  the  Cape  of  Good  Hope,  St.  Helena,  or  elsewhere,  to  load,  un- 
load, and  reload  goods  and  passengers,  or  otherwise,  and  for  all  or  any 
necessary  purposes  whatsoever ;  the  ship  had  sailed  from  England  in 
September  preceding  with  goods  and  passengers  for  the  Gape,  Van  Die- 
man's  Land,  and  Sydney,  and  was  at  Hobart  Town  at  the  date  of  the 
policy ;  here  the  captain  began  to  build  a  house  on  land  which  he  had 
there,  and  did  not  sail  for  Sydney  until  July ;  he  also  at  Hobart  Town 
purchased  a  schooner,  fitted  her  out  for  a  sailing  voyage  from  the  stores 
of  the  ship,  and  manned  her  with  a  part  of  his  crew,  and  upon  her  re- 
turn, she  went  out  again  upon  a  second  voyage,  but  she  never  afterwards 
joined ;  the  ship  arrived  at  Sydney  on  the  5th  of  August,  but  did  not 
sail  for  Sincapore  until  November,  reached  it  in  March  in  the  foUovring 
year,  and  sailed  on  her  homeward  voyage  in  May ;  all  this  was  found 
by  a  special  verdict,  the  jury  also  finding  that  there  was  unreasonable 
and  unjustifiable  delay  between  the  making  of  the  policy  and  the  com- 
mencement of  the  risk :  it  was  argued  for  the  assured,  that  as  this  de- 
lay arose  before  the  ship  arrived  at  Sincapore,  and  before  the  risk  com- 
menced, it  was  not  within  the  principle  established  by  the  above  cases ; 
but  the  court  held  that  there  was  no  difference  between  a  voluntary  de- 
lay in  arriving  at  the  port  of  loading,  and  the  like  delay  at  the  port  of 
loading,  the  effect  is  the  same  to  the  underwriter,  by  altering  and  in- 
creasing his  risk.     Mount  v.  Larkins,'  8  Bing.  108.     Also,  where  insu- 
ranee  was  effected  on  goods  on  *board  a  ship  from  London  to 
^         ^  Revel,  and  after  passing  the  Sound,  the  captain,  learning  that 
an  embargo  was  laid  upon  all  British  ships  in  the  ports  of  Russia,  in- 
stead of  going  into  Gottenburgh,  a  friendly  port,  there  to  wait  until  the 
embargo  should  be  removed,  sailed  back  for  England,  but  on  her  voyage 
back  the  ship  was  lost :  Lord  EUenborough,  G.  J.,  held  this  clearly  to 
be  an  abandonment  of  the  voyage,  and  that  the  underwriters  were  thereby 
discharged.     Blackenhagen  v.  London  Ass.  Go.,  1  Gamp.  454. 

VII.     PLEA,    ILLEGALITY   OF   TAB   POLICY,  VOYAGE,  TRADE,  ETC. 

We  have  already  considered  the  case  of  insuring  the  property  of  an 
alien  enemy,  ante,  p.  221.  If  in  other  respects  either  the  policy  be 
illegal,  or  the  voyage  be  illegal,  or  the  goods  insured  be  contraband,  or 

»  Eng.  Com.  Law  R.,  vol.  21.  "^  Id.  23.  »  Id.  21. 
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intended  to  be  smuggled  into  this  country,  or  prohibited  from  being 
exported  from  it,  or  if  in  other  respects  there  be  any  illegality  in  the 
transaction,  the  assured  cannot  recover.  And  if  there  be  an  illegality 
in  any  part  of  an  entire  voyage  insured,  it  will  vitiate  the  whole, 
although  the  loss  do  not  arise  from  it.  Thus,  where  an  American  ship, 
insured  at  and  from  Canton  to  Hamburgh,  arrived  at  Canton  with  an 
illegal  cargo  on  board,  namely,  a  cargo  of  cotton  obtained  at  Bombay 
(the  treaty  between  this  country  and  America  only  allowing  of  a  trade 
between  Bombay  and  America  direct),  and  she  there  disposed  of  the 
cotton,  and  took  in  her  homeward  cargo,  but  was  captured  on  her  voy- 
age to  Hamburgh:  it  was  admitted  and  holden  that  the  assured  could  not 
recover,  the  inception  of  the  risk  at  Canton  being  tainted  with  this  ille- 
gality. Bird  et  al.  v.  Appleton,  8  T.  R.  562 ;  see  Wilson  v.  Marryat, 
Id.  31.  But  if  there  be  separate  insurances  on  a  ship  oat  and  home, 
and  one  of  these  voyages  be  legal,  the  other  illegal,  there  is  no  objec- 
tion to  the  assured  recovering  on  that  which  was  legal  any  loss  which 
has  accrued  in  the  course  of  it.  Sewell  v.  Royal  Exchange  Ass.  Co., 
4  Taunt.  856.  So,  an  insurance  on  a  ship  for  a  particular  voyage  may 
be  legal,  although  she  may  have  done  some  act  during  a  former  voyage, 
for  which  she  was  liable  to  seizure ;  and  goods  purchased  with  the  pro- 
ceeds of  such  former  illegal  voyage  may  lawfully  be  insured.  Bird  v. 
Appleton,  8  T.  R.  562.  If  the  illegality  appear  upon  the  face  of  the 
declaration,  the  defendant  may  demur  generally,  or  he  may  have 
advantage  of  it  by  motion  in  arrest  of  judgment  or  writ  of  error.  But 
if  it  do  not  appear  upon  the  declaration,  the  defendant,  if  he  would 
take  advantage  of  it,  must  plead  it  specially ;  for  by  R.  G.  H.,  4  W.  4, 
in  assumpsit,  all  matters  in  confession  and  avoidance,  which  show  the 
transaction  to  be  void  or  voidable,  must  be  specially  pleaded ;  and  to 
such  a  plea,  the  plaintiff  may  reply  de  injurid.  See  Humphreys  v. 
O'Connell,  7  Mees.  &  W.  870.(*) 

♦Prohibited  trade  or  voyage. — All  commerce  with  an  r^occi 
enemy,  without  the  Queen's  license,  is  illegal  at  common  law ;  ^  J 
and  a  policy  effected  upon  it  void ;  even  bringing,  in  a  neutral  ship, 
from  an  enemy's  port,  goods  purchased  there  by  the  agent  of  a  British 
subject,  and  his  property,  is  illegal  without  such  license,  and  no  action 
can  be  maintained  on  a  policy  of  insurance  upon  it.  Therefore  where 
a  merchant  in  this  country,  by  his  agent  in  Holland,  purchased  there 
sixty  casks  of  madder,  and  shipped  them  by  a  Prussian  ship  for  Hull 
(Holland  then  being  at  war,  and  Prussia  at  peace  with  this  country), 
and  an  insurance  was  effected  on  the  goods,  which  were  afterwards  cap- 
tured by  a  French  ship  of  war ;  the  assured  brought  an  action  on  the 
policy  in  the  Court  of  Common  Pleas,  and  obtained  a  verdict:  but, 
upon  a  bill  of  exceptions,  and  error  thereupon  to  the  Court  of  King's 
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Bench,  that  Court  held  that  as  the  trade  was  illegal,  the  insurance  upon 
it  was  illegal  also,  and  no  action  could  be  maintained  upon  the  policy ; 
they  therefore  reversed  the  judgment  of  the  Common  Pleas.  Potts  v. 
Bell  et  al.  (in  error),  8  T.  R.  648,  overruling  also  Bell  et  al.  v.  Gilson, 
1  B.  &  P.  345.  But  with  the  Queen's  license,  such  a  trade  may  be 
legalized,  and  an  insurance  upon  it  be  valid.  Even  where  a  license  was 
granted  to  John  Hagedorn,  of  London,  merchant,  on  behalf  of  himself 
and  other  British  and  neutral  merchants,  to  import  a  cargo  from  within 
certain  limits,  including  Gluckstadt,  a  port  in  Denmark,  then  at  war  with 
this  country,  in  any  vessel  bearing  any  flag  except  the  French,  and  a 
cargo  was  accordingly  shipped  at  Gluckstadt  on  board  a  ship,  a  moiety 
of  which  belonged  to  Hagedorn  and  his  brother,  who  was  a  neutral,  and 
the  other  moiety  to  an  alien  enemy :  an  insurance  being  effected  on  the 
ship :  it  was  holden,  in  an  action  upon  the  policy,  that  the  license  pro- 
tected the  voyage,  and  that  the  assured  were  entitled  to  recover, 
although  the  declaration  averred  the  interest  to  be  in  the  alien  as  well 
as  the  brothers  Hagedorn.  Hagedorn  v.  Reid,  1  M.  &  S.  367.  But 
where  in  such  a  case  the  action  was  brought  upon  a  policy  on  the  goods, 
and  it  appeared  that  they  were  the  property  of  an  alien  enemy,  Gibbs, 
C.  J.,  held  that  a  license  granted  to  a  British  subject  on  behalf  of  him- 
self and  other  British  and  neutral  merchants,  would  not  legalize  an  im- 
portation of  the  goods  of  an  alien  enemy ;  and  he  distinguished  the 
case  from  Hagedorn  v.  Reid,  which  was  an  insurance  on  the  ship,  not 
on  the  goods  mentioned  in  the  license.  Grigg  et  al.  v.  Scott,  4  Camp. 
339.  Where  however  the  license  was  to  J.  S.  and  others  (not  saying 
British  merchants  or  neutrals),  it  was  holden  to  legalize  an  exportation 
by  an  alien  enemy  to  the  country  of  which  he  was  a  subject,  and  also 
to  legalize  an  insurance  upon  it  effected  by  his  agent  in  this  country  for 
him.  Flindt  v.  Scott*  (in  error),  5  Taunt.  674.  So,  where  it  was  pro- 
vided in  the  license  that  the  party  acting  under  it  should  give  bond  for 
the  due  exportation  of  the  goods  to  the  places  proposed,  and  they  were 
_^  exported  without  any  such  bond  being  given,  the  *exportation 

^  -'  was  holden  to  be  illegal,  and  that  the  owners  could  not  recover 
on  a  policy  of  insurance  on  the  goods.  Van  Dyck  et  al.  v.  Whitmore, 
1  East,  475.  So,  if  a  license  to  export  goods  to  an  enemy's  country  be 
for  a  limited  time,  the  exportation  must  take  place  within  the  time,  to 
render  a  policy  on  them  valid ;  and  it  is  not  sufficient  that  the  goods 
are  shipped,  but  the  ship  must  sail  within  the  time.  Id.  But  a  policy 
to  any  port  or  ports  in  the  Baltic  has  been  holden  good,  although  some 
of  the  ports  were  at  war  with  this  country,  and  no  license  obtained,  the 
ship  not  sailing  for  a  hostile  port.  Wright  v.  Welbie,  1  Chit.  49.  And 
the  same,  where  liberty  was  given  to  proceed  to  any  port  or  ports  in  a 
particular  sea.     MuUer  v.  Thompson,  2  Camp.  610. 
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So,  if  a  particular  trade  or  voyage  be  prohibited  or  made  illegal  by 
statute,  even  the  Queen's  license  will  not  render  it  legal,  or  enable  the 
assured  to  maintain  an  action  on  the  policy.  Where,  in  the  time  of  the 
American  war,  it  was  made  illegal  by  stat.  16  G.  3,  c.  6,  to  trade  with 
New  York,  &c.,  except  in  provisions  for  the  king's  troops  by  license ; 
and  goods  not  licensed  being  shipped  on  board  a  ship  and  insured  at 
and  from  London  to  New  York,  were  captured  on  the  voyage  by  an 
American  privateer :  it  was  holden  that  as  there  was  no  license  from 
the  crown,  the  voyage  was  illegal,  and  the  goods  could  not  legally  be 
insured,  even  although  it  appeared  that  the  British  commander-in-chief 
in  America  had  issued  a  proclamation  permitting  the  importation  of 
such  unlicensed  goods,  and  the  practice  had  become  established;  but 
the  court  said  that  the  commander-in-chief  had  no  authority  to  issue  such 
a  proclamation,  and  that  a  practice,  however  well  established,  could  not 
avail  against  an  act  of  parliament.  Johnson  v.  Sutton,  1  Doug.  254. 
So,  formerly,  when  the  East  India  Company  by  statute  had  the  sole 
right  of  trading  to  the  British  possessions  in  the  East  Indies,  an  in- 
surance on  a  voyage  in  direct  contravention  of  that  right  was  holden 
illegal,  and  that  the  underwriters  might  avail  themselves  of  such  ille- 
gality, in  an  action  on  the  policy.  Camden  et  al.  v.  Anderson,  6  T.  R. 
723,  affirmed  on  error,  1  B.  &  P.  272 ;  Chalmers  v.  Bell,  3  B.  &  P. 
604,  and  see  Norville  v.  St.  Barbe,  2  New  Rep.  434.  So,  a  trading 
within  the  limits  of  the  South  Sea  Company's  charter,  is  illegal,  unless 
licensed  by  them,  and  an  insurance  upon  ship  or  goods  employed  in 
such  a  trade  is  invalid.  See  Toulmin  v.  Anderson,  1  Taunt.  227 ; 
Cowie  v.  Barber,  4  M.  &  S.  16 ;  Dunlop  v.  Gill,  1  B.  &  A.  334 ;  Jacob 
V.  Janson,  3  Taunt.  534.  So,  where  an  American  ship  was  insured  at 
and  from  Canton  in  China  to  Hamburgh,  and  in  her  voyage  out  she 
landed  part  of  her  cargo  at  the  Mauritius  and  the  remainder  at  Bom- 
bay, where  she  took  in  a  cargo  of  cotton  for  Canton,  landed  and  sold  it 
there,  loaded  again  at  Canton,  for  Hamburgh,  and  on  her  voyage  there 
was  captured  by  a  French  ship  of  war  ;  but  by  the  treaty  between  this 
country  and  America,  allowing  of  an  intercourse  between  the  latter 
country  and  the  British  possessions  in  the  East  Indies,  *and  p^QC7-i 
which  treaty  was  confirmed  by  Act  of  Parliament,  it  was  pro-  ^  ^ 
vided  that  goods  exported  from  the  East  Indies  by  Americans  must  be 
carried  to  an  American  port  and  no  other ;  the  court  therefore  held, 
and  indeed  it  was  admitted  by  the  plaintiff's  counsel,  that  the  assured 
could  not  recover,  because  the  ship  was  engaged  in  an  illegal  traffic  at 
Canton,  when  the  risk  commenced,  and  up  to  the  time  when  she  dis- 
charged the  cargo  she  had  brought  from  Bombay ;  but  upon  another 
policy  on  the  goods  shipped  from  Canton  to  Hamburgh,  the  court  held 
that  the  assured  had  a  right  to  recover,  although  they  were  purchased 
with  the  proceeds  of  the  illegal  cargo  from  Bombay,  and  although  the 
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ship  had  been  concerned  in  that  illegal  trafBc  on  the  previous  voyage 
from  Bombay  to  Canton.  Bird  et  al.  v.  Appleton,  8  T.  R.  562.  Bnt 
where  an  American  ship  took  in  part  of  a  cargo  of  French  goods  at 
Bordeaux,  and  the  residue  of  British  goods  at  Madeira,  for  Bombay, 
where  she  intended  to  sell  them :  it  was  holden  that  although  the  trade 
from  the  East  Indies  by  Americans  must  be  direct,  yet  there  was  no 
illegality  in  carrying  on  the  trade  to  the  East  Indies  circuitoosly 
through  any  country  of  Europe,  including  Great  Britain ;  and  therefore 
this  voyage  being  legal,  an  insurance  upon  it  was  legal  also,  and  might 
be  enforced.  Wilson  v.  Marryat,  8  T.  R.  31,  afBrmed  on  error,  Mar- 
ryat  v.  Wilson,  1  B.  &  P.  480.  So,  colonial  produce  cannot  legally  be 
shipped  direct  from  the  British  West  Indies  for  Gibraltar ;  and  an  in- 
surance thereon  would  be  invalid.     Lubbock  v.  Potts,  7  East,  449. 

By  Stat.  6  G.  4,  c.  109,  it  is  required  that  certain  ships  shall  be 
navigated  by  a  crew,  of  which  three  parts  shall  be  British ;  but  there 
is  an  exemption,  where  the  requisite  proportion  of  such  seamen  cannot 
be  procured  in  any  foreign  port  or  any  place  within  the  East  India  Com- 
pany's charter,  or  if  the  proportion  be  destroyed  during  the  voyage  by 
any  unavoidable  circumstance,  and  the  master  produce  a  certificate 
under  the  hands  of  the  British  consul,  or  (if  there  be  no  consul)  of  two 
British  merchants,  at  the  place  where  such  facts  can  be  ascertained,  or 
in  default  of  such  certificate,  if  the  master  prove  the  facts  to  the  satis- 
faction of  the  comptroller  of  the  customs  in  a  British  port,  or  of  any 
person  authorized  in  any  other  port  to  inquire  into  the  navigation  of 
such  ship.  And  if  a  ship  sail,  or  proceed  on  a  voyage,  in  contraven- 
tion of  this  statute,  the  vojage  is  illegal,  and  an  insurance  upon  it  void. 
But  where  such  a  ship  lost  her  proportion  of  British  seamen  by  death 
at  Sierra  Leone,  and  could  not,  upon  any  reasonable  terms,  replace 
them  except  by  foreigners,  but  proceeded  on  her  voyage  home  with  an 
over  proportion  of  foreign  seamen,  and  was  lost :  this  was  holden  to  be 
within  the  exemption ;  and,  although  no  certificate  had  been  obtained, 
in  pursuance  of  the  statute,  it  was  holden,  in  an  action  against  the 
underwriters,  that  the  assured  had  a  right  to  recover,  upon  satisfactorily 
proving  this  matter  of  excuse  at  the  trial.  Stuart  v.  Powell,"  1  B.  & 
P^^.  _.  Ad.  266 ;  and  see  *Sewell  v.  Royal  Exchange  Ass.  Co.,  4  Taunt. 
L  ^^^J  856 ;  Campbell  v.  Innes,"  4  B.  &  A.  426. 

So,  in  war  time,  if  the  voyage  be  in  breach  of  the  Convoy  Act,  see 
D'Aguilar  v.  Tobin,«  Holt,  185 ;  Wake  v.  Atty,  4  Taunt.  493 ;  Long 
V.  Duff,  2  B.  &  P.  210,  with  the  privity  of  the  owner,  Metcalfe  v.  Parry, 
4  Camp.  125 ;  Carstairs  v.  AUnutt,  3  Camp.  497,  without  a  license  in 
that  behalf  from  the  Admiralty,  Wainhouse  v.  Cowie,  4  Taunt.  178 ; 
Darby  v.  Newton,?  6  Taunt.  544 ;  Everth  v.  Tunno,  1  B.  &  A.  142 ; 
Ingham  v.  Agnew,  15  East,  517,  the  voyage  is  generally  made  illegal 

"*  Eng.  Cora.  Law  R.,  vol.  20.  ■  Id.  6.  «»  Id.  3.  p  Id.  1. 


MARINE    INSURANCE.  315 

by  the  Convoy  Act,  which  is  always  passed  at  the  beginning  of  a  war, 
and  an  insurance  upon  it  is  void. 

So,  if  a  voyage  be  undertaken  or  proceeded  in,  in  breach  of  an  em- 
bargo, it  is  illegal,  and  an  insurance  upon  it  is  void.  Delmada  v.  Mot- 
teux.  Park,  284,  1  T.  R.  89,  n.  But  where  an  order  of  the  King  in 
Council  issued,  prohibiting  the  clearing  out  of  any  British  ships  for  a 
Danish  port,  in  consequence  of  expected  hostilities  with  Denmark ;  and 
a  ship  laden  with  provisions  for  the  British  army  and  navy,  then  en- 
gaged in  an  expedition  against  Copenhagen,  of  which  they  were  in  pos- 
session, cleared  out  for  Helsingburgh,  a  Swedish  port  in  the  neighbour- 
hood, and  was  insured  to  Helsingburgh,  the  Sound,  Copenhagen,  all  or 
either :  it  was  holden  that,  as  the  adventure  was  legal,  and  did  not  con- 
travene the  spirit  of  the  order  in  council,  an  insurance  upon  it  was  legal 
also,  and  that  the  assured  were  entitled  to  recover.  Atkinson  v.  Ab- 
bott, 11  East,  185. 

So,  if  a  ship  insured  be  guilty  of  a  breach  of  blockade,  the  underwri- 
ters are  discharged ;  or  if  the  voyage  be  undertaken  or  proceeded  in 
with  intent  to  do  so,  it  is  illegal,  and  an  insurance  upon  it  void.  But 
the  voyage  is  not  thus  illegal  in  its  inception,  if  the  intent  of  the  owner 
or  captain  be,  not  to  violate  the  blockade,  but  merely  to  ascertain 
whether  it  still  subsists,  and,  if  it  have  ceased,  to  enter  the  port ;  and 
therefore  where,  after  notifications  in  the  Gazette  that  the  ports  in  the 
river  Plate  were  blockaded  by  the  fleet  of  the  Emperor  of  Brazil,  a  ship 
was  insured  at  and  from  Liverpool,  to  any  port  or  place  in  that  river, 
with  liberty,  in  the  event  of  a  blockade,  or  of  being  ordered  oflF  the  river 
Plate,  to  proceed  to  any  other  port,  and  there  wait  or  discharge ;  the 
,  ship  sailed,  but  upon  arriving  in  the  river  Plate  she  was  captured ;  Lord 
Tenterden,  at  the  trial,  left  it  to  the  jury  to  say,  whether  the  captain 
intended  to  violate  the  blockade,  and  the  jury  found  that  he  did  not ; 
and  the  court  therefore  held  the  underwriters  liable.  Naylor  et  al.  v. 
Taylor,^  9  B.  &  C.  718 ;  S.  P.  Dalgleish  v.  Hodgson,'  7  Bing.  495. 
And  where  a  ship,  insured  at  and  from  Liverpool  to  Buenos  Ayres, 
sailed  before  the  notification  in  the  Gazette  of  the  blockade  of  that  port, 
but,  after  the  notification,  was  obliged  to  put  into  one  of  the  Western 
Isles  of  Scotland  to  refit,  where  she  was  detained  from  the  20th  Fe- 
bruary to  the  12th  March,  and  for  five  days  of  that  time  the  captain 
was  at  Greenock ;  the  ship  then  sailed  on  the  voyage,  but  "^upon  r^tcQ^q-i 
her  arrival  off  Monte  Video  she  was  captured  by  the  blockading  ^  "' 
squadron : — in  an  action  on  the  policy.  Lord  Tenterden  left  it  to  the 
jury  to  say  whether  the  master  was  actually  informed  of  the  blockade 
before  he  left  Scotland,  and  they  found  that  he  was  not ;  and  the  court 
holding  that  a  mere  notification  in  the  Gazette  in  such  a  case  was  not 
sufficient,  but  that  actual  knowledge  shouts  be  proved,  decided  that  the 
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assured  were  entitled  to  recover.     Harratt  et  al,  v.  Wise,'  9  B.  &  C. 
712. 

Prohibited  Goods. — All  insurances  upon  goods,  forbidden  to  be  ex- 
ported or  imported  into  this  realm  or  its  colonies,  by  positive  statute, 
by  the  general  rules  of  our  municipal  law,  or  by  the  Queen's  proclama- 
tion in  time  of  war,  or  which,  from  the  nature  of  the  commodity,  or  by 
the  laws  of  nations,  must  necessarily  be  contraband,  are  absolutely  null 
and  void.  Park,  250.  Even  where  a  policy  on  goods  from  this  country 
was  effected  to  a  certain  amount,  the  goods  to  be  thereafter  specified, 
and  in  the  specification  afterwards  were  included  some  goods,  the  ex- 
portation of  which  was  prohibited  under  pain  of  forfeiting  the  goods 
themselves  and  treble  their  value,  and  the  ship  in  which  they  should  be 
exported :  it  was  holden  that  this  avoided  the  policy  in  toto.  Parkin  v. 
Dick,  11  East,  502.  But  in  this  country  we  do  not  notice  or  regard  the 
revenue  laws  of  other  countries ;  and  therefore  there  is  no  objection  to 
an  insurance  on  goods,  or  a  ship  laden  with  goods,  which  are  prohibited, 
by  the  laws  of  the  foreign  country  to  or  from  which  the  ship  is  bound, 
to  be  imported  into  or  exported  from  that  country.  Park,  256,  258 ; 
Planch^  V.  Fletcher,  1  Doug.  238 ;  Lever  v.  Fletcher,  Park,  237. 

In  respect  op  neutral  property. — At  one  time  it  was  doubted 
whether  insuring  a  neutral  ship  or  goods  on  a  voyage  to  an  enemy's 
port  was  not  illegal  and  void.  But  it  is  now  fully  established,  that  as  the 
neutral  may  lawfully  trade  with  our  enemy  by  the  laws  of  his  own 
country,  and  there  is  no  law  in  this  country  which  renders  it  illegal, 
although  it  may  render  such  neutral  ship  liable  to  be  detained  and 
searched,  an  insurance  upon  such  ship  or  goods  is  valid,  and  may  be 
enforced.  Barker  v.  Blakes,  9  East,  283.  See  Gist  v.  Mason,  1  T.  R. 
84.  Even  where  a  neutral  ship,  partly  laden  with  neutral  property  and 
partly  with  enemy's  property,  was  seized  and  sent  into  Bristol  by  a 
British  privateer,  and  on  being  libelled  in  the  Admiralty  court,  the 
enemy's  property  was  condemned,  but  the  ship  and  the  neutral  property 
ordered  to  be  restored ;  in  the  mean  time  the  owner  of  the  neutral  pro- 
perty abandoned  it  to  the  underwriters,  and  sought  to  recover  as  for  a 
total  loss :  it  was  holden  that  as  the  property  was  not  of  a  hostile  de- 
scription, nor  the  voyage  otherwise  expressly  or  implicitly  forbidden  by 
the  laws  of  this  country,  the  assured  would  have  been  entitled  to  recover 
as  for  a  tptal  loss,  if  he  had  abandoned  in  due  time ;  but  as  the  abandon- 

r*2r01  ^^^^  ^^  ^^^^  ^^^®  ^^^^  ^^^  ^^^®>  ^^  ^'^^  ^^^y  entitled  to  *recover 
as  for  an  average  loss,  the  freight  and  expenses  which  he  had 
paid  under  the  sentence  of  the  Admiralty  court.  Barker  v.  Blakes, 
supra ;  and  see  Visger  v.  Prescott,  5  Esp.  184.  So,  a  neutral,  though 
resident   in   the  enemy's  country,  may  recover  upon  an  insurance  on 
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goods  to  be  delivered  for  him  at  a  neutral  or  friendly  port.  Bromley  v. 
Heseltine,  1  Gamp.  75.  And  the  insurance  may  include  an  indemnity 
against  the  acts  of  his  own  state.  Bazett  v.  Meyer  (in  error),*  5  Taunt. 
824.  But  where  a  British  ship,  bound  from  Liverpool  to  the  coast  of 
Africa,  was  duly  licensed  to  take  to  that  country  arms  and  gunpowder, 
to  dispose  of  them  by  way  of  trade,  and  her  owners  gave  bonds  to  the 
officers  of  customs,  as  required  by  law,  that  they  should  be  disposed  of  in 
that  way ;  but  before  the  ship  sailed,  it  was  agreed  between  her  owners 
and  an  agent  for  an  American  ship  then  at  Liverpool  to  transfer  to  the 
American  ship  a  portion  of  these  arms  and  the  gunpowder  on  the  coast 
of  Africa,  and  which  was  done  accordingly,  but  the  American  ship  was 
afterwards  lost ;  the  American  owner  of  the  arms,  &c.,  so  transhipped, 
who  had  insured  it  at  and  from  the  Congo  river  to  Charleston,  brought 
his  action  against  tlie  underwriters :  but  the  court  held  that  he  could 
not  recover ;  the  agreement  by  which  the  goods  were  transferred  to  the 
American  ship,  and  whereby  the  Americans  procured  arms  and  gun- 
powder in  contravention  of  the  laws  of  this  country,  was  fraudulent  and 
void,  and  no  contract  of  insurance  arising  therefrom  could  be  deemed 
valid.     Gibson  v.  Service,*  5  Taunt.  433. 

In  other  cases. — By  stat.  35  G.  3,  c.  63,  s.  12,  no  policy  of  in- 
surance upon  any  ship,  or  upon  any  share  or  interest  therein,  shall  be 
made  for  any  certain  time,  longer  than  twelve  calendar  months ;  and 
every  policy  which  shall  be  made  for  any  longer  term,  shall  be  null  and 
void. 

If  a  party  insure  a  matter,  in  which  he  has  not  an  insurable  interest, 
he  cannot  recover  in  an  action  on  the  policy  ;  as  where  the  shipper  of  a 
cargo  of  wheat  lent  to  the  captain  of  the  ship  300Z.,  to  be  repaid  out  of 
the  freight,  and  he  insured  the  cargo  and  this  3007.  by  different 
policies ;  the  ship,  by  the  perils  of  the  sea,  being  rendered  incapable  of 
continuing  the  voyage,  and  no  other  vessel  being  to  be  procured  to  take 
the  cargo  to  its  port  of  destination,  the  shipper  abandoned  the  cargo  to 
the  underwriters,  and  brought  his  actions,  one  on  the  policy  on  the  car- 
go, the  other  to  recover  this  3007. :  Lord  Ellenborough,  C.  J.,  held  that 
he  was  entitled  to  recover  for  the  cargo ;  but  that  as  to  the  300Z.,  he 
had  no  insurable  interest,  and  that  the  policy  being  bad  on  the  face  of 
it,  he  could  not  even  recover  back  the  premium.  Wilson  v.  Royal  Ex- 
change Ass.  Co.,  2  Camp.  626. 

If  the  insurance  be  upon  a  wager  policy,  we  have  seen  (ante,  p.  210), 
that  the  assured  cannot  recover.  But  the  statute  (19  G.  2,  c.  37),  there 
referred  to,  relates  only  to  ships,  the  property  of  British  subjects,  and 
to  goods  laden  on  board  thereof,  *and  not  to  foreign  ships.  p#o/»i-i 
Thelluson  v.  Fletcher,  1  Doug:  315 ;  Craufurd  v.  Hunter,  ST.*-  ^^^-1 
R.  23 ;  vide  ante,  p.  213. 
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Return  of  premium. — Where  the  voyage  or  contract  of  insurance 
is  thus  illegal,  there  shall  be  no  return  premium ;  Lubbock  v.  Potts,  7 
East,  449 ;  Wilson  y.  Royal  Exchange  Ass.  Co.,  supra ;  both  parties 
being  in  pari  delictOy  potior  est  conditio  defendentis. 

VIII.   PLEA,   UNSEAWORTHINESS. 

And  for  a  farther  plea  to  the  said  first  was  and  is  justly  and  truly  attributable 

count  of  the  said  declaration ,  the  defen-  to,  and  was  occasioned  by  the  said'  ship 

dant  says  that  at  the  time  of  the  com-  not  being  seaworthy,  or  in  a  fit  or  proper 

mencement  of  the  said  voyage  in  the  state  to  proceed  or  sail  on  her  said  voy- 

said  first  count  and  in  the  said  policy  of  age  as  aforesaid,  and  not  by  the  perils  or 

insurance  mentioned,  the  said  ship  in  the  dangers  of  the  seas  or  by  stormy  or 

said  count  and  policy  mentioned  was  not  tempestuous  weather,  or  by  the  force  or 

seaworthy,  or  fit  or  able  safely  to  go  or  violence  of  the  wind  or  waves  [^.,  as  in 

proceed  on  the  said  voyage,  and  so  afler-  the  averment  of  the  loss  in  the  declaration] : 

wards  continued  until  and  at  the  time  of  and  this  he,  the  defendant,  is  ready  to 

the  said  loss  in  the  said  first  count  men-  verify, 
tioned ;  and  that  the  loss  of  the  said  ship 

Where  the  plea  omitted  to  state  that  the  loss  was  occasioned  by  the 
unseaworthiness,  it  was  holden  bad  on  special  demurrer.  Hollings- 
worth  V.  Brodrick,"  7  Ad.  &  El.  40. 

In  the  above  form,  it  is  stated  that  the  ship  was  not  seaworthy  at  the 
time  of  the  commencement  of  the  voyage ;  and  this  should  be  the  form 
in  all  cases,  except  where  the  unseaworthiness  arises  from  the  want  of 
a  pilot,  or  the  want  of  a  proper  crew  at  a  particular  part  of  the  voyage 
insured,  where  the  voyage  is  such  that  one  kind  of  crew  may  be  neces- 
sary in  one  part  of  it,  another  in  another, — in  which  cases  the  plea 
should  be  special,  showing  in  what  particular  the  unseaworthiness  con- 
sisted. Also,  if  the  loss  occur  after  the  inception  of  the  risk  and  be- 
fore the  sailing,  as,  for  instance,  in  harbour,  where  the  insurance  is  ^^  at 
and  from,"  &c.,  the  plea  must  be  framed  accordingly.  In  all  other 
cases  the  implied  warranty  of  seaworthiness  refers  to  the  commencement 
of  the  voyage, 

BEPLICATZOK. 

And  the  said  plaintiff,  as  to  the  plea  of  the  loss  of  the  said  ship  was  not  attributa- 

the  defendant  by  him  secondly  above  ble  to  or  occasioned  by  the  said  ship  not 

pleaded,  says  [that  at  the  time  of  the  being  seaworthy,  or  in  a  fit  or  proper 

commencement  of  the  said  voyage  in  the  state  to  proceed  or  sail  on  her  said  voy- 

said  first  count  and  in  the  said  policy  of  age],  in  manner  and  form  as  the  defen- 

insurance  mentioned,  the  said  ship  in  dant  in  his  said  second  plea  has  alleged 

the  said  count  and  policy  mentioned  was  and  stated,  and  this  the  plaintiff  prays 

seaworthy,  and  fit  and  able  safely  to  go  may  be  inquired  of  by  the  country,  &c. 
and  proceed,  on  the  said  voyage :  or^  that 

Or  the  plaintiff,  it  should  seem,  may  reply  De  injurid^  and  so  put  the 
whole  plea  in  issue.     The  point  has  not  as  yet  been  determined,  but  the 
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plea  of  unseaworthiness  seems  as  much  a  *matter  of  excuse  as  r-^-^^*^-. 

.  .  r   6 1 

a  plea  of  illegality,  and  to  the  latter  plea  De  injurid  would  be  ^  "  *'-' 
a  good  replication. 

XYIDENCB. 

If  the  replication  be  a  mere  traverse  of  part  of  the  plea,  the  defen- 
dant will  have  to  prove  the  matter  traversed ;  if  it  be  Be  injurid^  the 
defendant  will  have  to  prove  the  whole  of  the  plea.  As  the  plea  is 
general,  stating  that  the  ship  was  not  seaworthy,  it  is  necessary  here  to 
consider  in  what  seaworthiness  consists,  or,  in  other  words,  what  may 
be  given  in  evidence  in  support  of  the  plea. 

Unseaworthiness  generally. — It  is  a  condition  or  implied  warranty 
in  every  policy  of  insurance,  that  the  ship  is  seaworthy ;  there  needs  no 
representation  of  that ;  and  if  the  ship  sail  without  being  so,  there  is 
no  valid  policy.     Per  Lord  Mansfield,  C.  J.,  in  Shoolbred  v.  Nutt,  Park, 
229.     And  it  makes  no  difference  whether  the  policy  be  on  a  ship,  or 
freight,  or  on  goods  on  board ;  and  therefore  in  an  action  on  a  policy  on 
goods  on  board  a  ship  from  Montserat  to  London,  where  it  appeared 
that  the  plaintiff  (the  owner)  had  no  interest  whatever  in  the  ship,  but 
in  the  goods  only,  it  was  holden  to  be  a  good  defence  that  the  ship  was 
not  seaworthy  at  the  time  she  commenced  her  voyage.     Oliver  v.  Cow- 
ley, Park.  228.     And  the  ship  must  be  seaworthy  at  the  time  of  her 
sailing.     HoUingworth  v.  Brodrick,^  7  Ad.  &  El,  40.     But  if  she  be  so, 
it  is  immaterial,  in  what  state  she  was  before,  or  may  be  after,  her  sail- 
ing :  there  is  no  implied  warranty  that  she  shall  be  seaworthy  at  every 
port  she  may  afterwards  leave  in  the  course  of  her  voyage ;  Holdsworth 
V.  Wise',^  7  B.  &  C.  794;  she  may  cease  to  .be  seaworthy  in  one  hour 
after  her  departure,  and  yet  the  underwriters  be  liable.     Watson  v. 
Clark,  1  Dow.  844 ;  per  Lord  Mansfield,  C.  J.,  in  Eden  v.  Parkinson,  2 
Doug.  732.     Even  where  in  an  action  on  a  policy  on  a  ship,  the  defen- 
dant pleaded  that  although  the  ship  was  lost  by  the  perils  of  the  sea, 
jret  that  such  loss  was  occasioned  wholly  by  the  wrongful,  negligent, 
and  improper  conduct  (the  same  not  being  barratrous)  of  the  master 
and  mariners  of  the  ship,  by  wilfully,  wrongfully,  negligently,  and  im- 
properly (but  not  barratrously)  throwing  overboard  so  much  of   the 
ballast,  that  the  ship  became  unseaworthy,  and  was  lost  by  the  perils  of 
the  sea,  which  otherwise  she  would  have  encountered  and  overcome: 
this  plea  was  holden  bad,  on  motion  for  judgment  non  obstante  vere- 
dicto ;  the  ship  was  seaworthy  at  the  commencement  of  the  voyage, 
and,  for  anything  done  afterwards  by  the  master  or  mariners,  which 
rendered  her  otherwise,  the  assured  was  not  answerable.     Dixon  v. 
Sadler,  5  Mees.  &  W.  405.(*)     On  the  other  hand,  where  a  ship  which 
had  sailed  from  London  to  Madeira,  was  insured  from  Madeira  to 
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Charleston ;  and  on  her  arrival  at  Madeira  she  was  in  a  very  leaky 
state,  but  it  was  proved  that  before  she  sailed  from  Madeira  the  leak 
Q-  was  completely  stopped  ;  Lord  Mansfield  told  the  jury  *that  as 
*■  -'  the  leak  was  completely  stopped,  and  the  ship  in  good  condition, 
at  the  time  of  her  sailing  from  Madeira,  that  being  the  commencement 
of  the  voyage  insured,  it  was  sufficient.  Shoolbred  v.  Nutt,  Park,  229. 
But  where  a  ship,  very  shortly  after  leaving  her  port  of  departure, 
appears  clearly  to  be  unseaworthy,  although  it  was  not  perceived  before, 
this  is  a  circumstance  from  which  the  jury  may  fairly  presume  that  the 
cause  thereof  existed,  and  that  the  ship  was  unseaworthy,  previously  to 
and  at  the  time  of  the  commencement  of  the  voyage.  Watson  v. 
Clark,  1  Dow-  344  ;*  Douglass  v.  Potts,  3  Dow.  23 ;  Monro  v.  Yandam, 
Park,  333.  Vide  infra.  But  where  the  insurance  is  "at  and  from"  a 
particular  port,  so  that  the  policy  attaches  whilst  the  ship  remains  in 
harbour,  she  may  be  seaworthy  in  harbour,  in  a  state  which  would  not 
be  sufficient  for  the  voyage ;  and  therefore  where  the  ship  was  under- 
going repairs  in  harbour  at  the  time  of  the  insurance,  Forbes  v. 
Wilson,  Park,  344,  and  where  she  had  not  her  full  crew  on  board  in 
harbour,  Annen  v.  Woodman,  3  Taunt.  299,  it  was  holden  that  although 
this  would  not  have  been  a  seaworthiness  for  a  voyage,  it  was  sufficiently 
so  in  harbour. 

And  it  must  appear  that  the  loss  arose  from  the  unseaworthy  state  of 
the  ship.  Where  this  was  not  stated  on  the  face  of  the  plea,  the  plea  was 
holden  bad  on  demurrer.     Hollingworth  v.  Brodrick,*  7  Ad.  &  El.  40. 

It  may  be  necessary  to  mention  that  in  an  action  on  a  policy  upon 
goods  on  board  a  ship,  it  has  been  holden  that  the  owner  of  the  ship 
was  not  a  competent  witness  for  the  plaintiff,  to  prove  the  ship  to  have 
been  seaworthy,  without  a  release  from  the  plaintiff;  Rotheroe  v.  Elton, 
Peake,  84;  Fox  v.  Lushington,  Id.  85,  n.;  but  since  the  stat.  6  &  7 
Vict.  c.  85,  s.  1,  which  enacts  that  no  person  shall  be  excluded  from 
giving  evidence,  by  any  incapacity  from  interest,  such  owner  of  course 
is  now  a  competent  witness  without  a  release. 

In  respect  of  repair. — The  ship  must  be  tight,  staunch,  and  strong, 
and  in  a  fit  state  as  to  repairs,  to  encounter  the  ordinary  perils  of  the 
voyage  insured,  at  the  time  of  sailing  upon  it.  And  where  a  ship,  in- 
sured upon  a  foreign  voyage,  appeared  to  have  been  lengthened,  but  the 
new  parts  were  not  fastened  with  hanging  trees :  it  was  holden  that  she 
was  not  seaworthy  for  such  a  voyage,  at  the  commencement  of  the  risk. 
Watt  V.  Morris,  1  Dow.  32.  The  mere  age  of  a  ship,  however,  is  not 
of  itself  any  proof  of  unseaworthiness,  but  may  be  a  circumstance  of 
weight  in  evidence,  in  proof  of  it.     Watson  v.  Clark,  1  Dow.  344.     In- 

*  Talcott  V.  CoiDxnercial  Ins.  Co.,  2  Johns.  124;  Talcott  v.  Marine  Ins.  Co.,  2 
Johns.  130;  Patrick  v.  Hallett,  3  Johns.  Cas.  76;  Wallace  v.  De  Pau,  1  Brevanl,  252. 
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deed,  it  is  a  question  entirely  for  the  jnrj,  whether  the  ship  was  sea- 
worthy or  not,  upon  the  evidence  adduced.  After  evidence  given,  how- 
ever, of  the  actual  condition  of  the  ship,  experienced  shipwrights,  who 
never  saw  her,  may  be  called  to  say,  whether,  upon  the  facts  sworn  to, 
she  was  in  their  opinion  seaworthy  or  *not.  Beckwith  v.  Syde-  p^o/»^T 
botham,  1  Gamp.  117 ;  Thornton  v.  Royal  Exchange  Ass.  Co.,  ^  -' 
Peake,  65. 

And  it  is  immaterial  whether  the  defect  were  latent  or  obvious,  or 
whether  the  assured  or  owner  of  the  ship  knew  of  it  or  not ;  it  is  suffi- 
cient to  discharge  the  underwriters,  that  the  ship  was  in  fact  unsea- 
worthy.  And  therefore  where  a  ship,  after  undergoing  apparently  a 
thorough  repair,  and  found  to  be  in  repair  upon  a  survey,  sailed  from 
the  Thames  to  Portsmouth,  for  the  purpose  of  proceeding  upon  a  voyage 
thence  in  the  service  of  Government,  but  was  found  so  leaky  on  her 
passage,  that  another  survey  was  ordered  :  and  on  opening  her,  it  was 
found  that  some  of  the  timbers  near  the  keel  were  so  bad,  that  she  was 
condemned,  as  insufficient  to  proceed :  Lord  Mansfield,  C.  J.,  held  that 
as  it  was  clear  that  the  ship  had  received  her  death-blow  before  the  risk 
commenced,  the  plaintiff,  however  innocent  he  might  be,  and  however 
cautiously  he  might  have  acted,  had  no  right  to  sue  the  underwriter, 
who  was  equally  innocent,  but  the  implied  warranty  must  and  ought  to 
have  its  effect.  Lee  v.  Beach,  Park,  228 ;  and  see  Mills  et  al.  v.  Roe- 
buck, Id.  222.  So,  where  a  ship  sailed,  and  soon  afterwards  encoun- 
tered a  storm,  became  leaky,  put  back,  and  was  found  on  survey  to  be 
materially  decayed,  and  a  damage  was  discovered  which  could  not  fairly 
be  considered  as  the  effect  of  the  storm ;  it  was  holden  by  the  House  of 
Lords,  that  she  was  not  seaworthy  when  she  sailed  on  the  voyage  in- 
sured ;  although  a  ship  after  sailing  encounter  a  storm,  yet  unless  the 
damage,  which  renders  her  unfit  for  the  voyage,  can  be  fairly  considered 
as  the  effect  of  the  storm,  it*  must  be  deemed  to  have  a  previous  ex- 
istence, and,  according  to  the  circumstances  of  this  case,  an  existence 
previous  to  the  sailing;  and  that  upon  a  question  of  seaworthiness, 
honesty  of  intention  is  no  answer,  the  only  fact  to  be  considered  is 
whether  the  ship  was  really  seaworthy  or  not.  Douglas  v.  Scougall,  4 
Dow.  269 ;  and  see  Parker  v.  Potts,  3  Id.  23. 

Where,  by  one  of  the  rules  of  a  mutual  insurance  association,  the 
managing  underwriters  should  survey  each  ship  insured,  in  hull  and 
materials,  once  a  year,  without  distinction,  and  other  such  stores  and 
repairs  as  they  might  deem  necessary,  which  stores  must  be  got  and 
repairs  done,  on  due  notice  being  given,  otherwise  the  ship  should  not 
be  insured ;  and  a  ship,  insured  by  the  society  for  a  year  in  February, 
being  in  September  in  port,  and  intending  to  sail  thence  on  a  voyage  to 
Holland,  was  surveyed  according  to  the  rule  above  mentioned,  and  cer- 
tain necessary  repairs  were  ordered,  but  were  not  done,  and  the  ship 
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on  her  voyage  to  Holland  was  lost :  the  court  held  that  the  effect  of  not 
complying  with  the  order  of  the  managing  underwriters  was,  that  the 
ship  must  be  considered  unseaworthj,  and  the  insurance  void.  Stewart 
V.  Wilson,  12  Mees.  &  W.  11,(*)  «^nd  see  Harrison  v.  Douglas/  3  Ad. 
k  El.  896 ;  Hollingworth  v.  Brodrick,*  7  Ad.  i  El.  40. 

Buta  ship  may  be  seaworthy  in  harbour,  in  a  state  which  *would 
I-  -*  not  be  sufBcient  for  a  voyage:  a  ship  much  out  of  repair,  Annen 
V.  Woodman,  3  Taunt.  299,  or  undergoing  repair,  Forbes  v.  Wilson, 
Park,  344 ;  Hibbert  v.  Martin,  Id.  344,  n.,  in  harbour,  though  not  sea- 
worthy for  a  voyage,  may  be  sufficiently  so  in  harbour,  so  as  to  satisfy 
the  implied  warranty;  and  if  a  loss  occur,  the  underwriters  will  be 
answerable.     See  Dixon  v.  Sadler,  5  Mees.  k  W.  414,(*)  per  Parke,  B. 

In  respect  of  tackle,  furniture,  documents,  etc. — The  ship  must 
be  in  every  respect  properly  equipped  for  the  voyage.  For  instance,  she 
must  be  furnished  with  sufficient  ground  tackling,  to  enable  her  to  encounter 
the  ordinary  perils  of  the  voyage.  And  therefore  where  it  appeared  that 
at  the  time  of  the  ship's  sailing  her  best  bower  anchor,  and  the  cable  of 
the  small  bower  anchor,  were  defective,  the  ship  was  holden  not  to  be 
seaworthy.  Wilkie  v.  Geddes,  3  Dow.  57.  So,  where  a  ship  in  war 
time,  insured  at  and  from  Jamaica  to  London  with  convoy,  sailed  with 
the  convoy,  but  in  about  a  fortnight  afterwards  parted  from  it,  and,  being 
never  afterwards  heard  of,  was  supposed  to  have  foundered  in  a  hurricane 
which  immediately  followed :  in  an  action  on  the  policy,  the  defence 
was,  that  although  her  sails  to  be  used  in  stormy  weather  were  in  good 
condition,  her  main-top-gallant-sail  and  studding  sails,  which  were  useful 
in  light  breezes,  were  extremely  rotten,  and  almost  unserviceable :  Lord 
EUenborough,  G.  J.,  held  that  she  was  not  seaworthy ;  it  was  not  suffi- 
cient that  she  should  be  supplied  with  such  sails  as  were  necessary  to 
protect  her  in  stormy  weather,  but  also  those  calculated  for  light  breezes, 
in  order  that  she  might  keep  up  with  the  convoy,  and  also  complete 
her  voyage  in  the  shortest  possible  time.  Wedderburn  et  al.  v.  Bell,  1 
Gamp.  1. 

So,  a  neutral  ship  is  not  deemed  seaworthy,  unless  she  be  provided 
with  the  documents  necessary  to  prove  her  neutrality.  And  therefore 
where  an  American  ship,  insured  at  and  from  London  to  Riga,  was  taken 
by  a  Danish  ship-of-war,  and  condemned  because  (amongst  other  reasons) 
she  had  not  a  sea-passport  or  muster  roll — documents  which  would  prove 
her  neutrality ;  these  documents  would  also  prove  that  she  had  come 
from  London,  and,  under  the  Berlin  decree,  would  have  subjected  her  to 
have  been  seized  and  confiscated  by  the  French  :  the  court  held  this  to 
be  no  excuse ;  although  it  might  have  subjected  her  to  this  risk,  she 
ought  not  to  be  without  those  documents  which  would  prove  her  neu- 
trality with  respect  to  other  belligerents.     Steel  v.  Lacy,  3  Taunt.  285. 
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In  respect  of  her  captain,  crew,  etc. — The  ship  must  be  provided 
with  a  captain  sufficientlj  qualified  for  the  voyage;  and  also  with  a  mate 
or  other  person,  capable  of  navigating  the  ship,  in  case  of  the  captain's 
illness  or  death.  Clifibrd  v.  Hunter,'  Moody  &  M.  103.  And  where,  in 
a  policy  on  a  voyage  up  the  '''Mediterranean  on  the  coast  of  r*o^^-i 
Spain,  it  was  stipulated  by  the  underwriters  that  they  would  "* 

not  be  liable  higher  up  the  Mediterranean  than  Tarragona ;  and  the 
captain  of  the  ship,  being  entirely  ignorant  of  the  coast,  went  into  Bar- 
celona, an  enemy's  port,  which  was  higher  up  than  Tarragona :  the  court 
held  that  the  underwriters  were  not  liable ;  for  this  was  either  a  devia- 
tion without  any  just  cause,  or  there  was  a  failure  of  the  implied  war- 
ranty on  the  part  of  the  assured,  that  a  captain  and  crew  of  competent 
skill  and  knowledge  for  the  declared  purpose  of  the  voyage  should  be 
provided.  Tait  v.  Levi,  14  East,  481.  So,  where  a  statute  (since  re- 
pealed) required  that  upon  all  voyages  to  the  coast  of  Africa,  no  personi 
should  take  the  command  of  the  ship,  until  he  should  have  made  oath^. 
and  produced  to  the  officer  of  the  customs  a  certificate,  attested  by  his 
owners,  that  he  had  already  served  in  that  capacity  during  one  voyage, 
or  as  chief  mate  during  two  voyages,  under  certain  penalties ;  and  in  an- 
action  upon  a  policy  on  such  a  voyage,  a  certificate  was  put  in,  which 
was  attested  by  the  wrong  persons :  the  court  held  that  as  the  requisi- 
tions of  the  statute  had  not  been  complied  with,  the  ship  was  not  duly 
navigated,  and  that  the  assured  could  not  recover.  Farmer  v.  Legg^ 
7  T.  R.  186. 

In  respect  of  the  crew,  also,  the  ship  at  the  time  of  her  sailing  must 
be  in  a  fit  state  to  encounter  all  the  ordinary  perils  of  the  voyage  in- 
sured ;  if  she  sail  without  a  competent  crew,  although  she  afterwards  in 
the  course  of  her  voyage  acquire  one,  yet  as  she  was  not  seaworthy  at 
the  time  she  sailed,  the  underwriters  are  not  liable.  Forshaw  v.  Cha- 
bert,^  3  Brod.  &  B.  158.  And  on  the  other  hand,  if  the  assured  have 
provided  a  competent  crew,  who  are  on  board  at  the  time  of  her  sailing, 
the  underwriters  are  liable,  although  some  or  all  of  them  should  be  ab- 
sent from  the  ship  at  the  time  she  is  afterwards  lost,  Busk  v.  Royal 
Exchange  Ass.  Co.,  2  B.  &  A.  73,  or  although  the  ship  should  be  lost 
through  their  negligence.  Shore  v.  Bentall,""  7  B.  &  P.  798,  n. ;  Bishop 
et  al.  V.  Pentland,  Id.  219.  But  a  full  complement  of  men  is  not  neces- 
sary in  a  harbour ;  a  ship  does  not  cease  to  be  seaworthy  for  want 
of  a  crew,  until  she  sails  upon  her  voyage.  Annen  v.  Woodman,  3- 
Taunt.  299.  And  if  the  voyage  be  such  that  a  certain  crew  will  be 
necessary  on  a  part  of  it,  and  a  certain  other  complement  of  crew 
necessary  on  another  part  of  it,  it  will  be  sufficient  if  the  ship  be  prOi- 
▼ided  with  a  crew  accordingly  upon  these  respective  parts  of  the  voyage*. 

So,  a  ship,  to  be  seaworthy,  must  have  a  pilot  on  board,  in  all  cases 
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where  by  law  a  pilot  is  necessary.  And  therefore  where,  in  an  action 
upon  a  policy  on  ship  and  goods  from  Stettin  to  London,  it  appeared 
that  the  captain  had  taken  a  pilot  on  board  at  Orfordness  on  entering 
the  river  Thames,  but  the  pilot  left  the  ship  at  Halfway  Reach,  and 
afterwards  and  before  the  ship  came  to  her  moorings  the  accident  hap- 
pened which  occasioned  the  loss :  the  court  held  that  as  there  was  no 
pilot  on  board  when  the  accident  happened,  the  underwriters  were  not 
r*2671  ^^^^^^  >  ^^^  assured  ^cannot  recover  on  a  policy  of  insurance, 
^  -^  unless  they  equip  the  ship  with  everything  necessary  to  her 
navigation  during  the  voyage ;  the  ship  herself  must  be  seaworthy,  she 
must  have  a  sufficient  crew,  and  a  captain  and  pilot  of  competent  skill. 
Law  V.  Hollingworth,  7  T.  R.  160,  But  where  a  ship  insured  from 
Liverpool  to  Sierra  Leone,  arrived  off  the  river  Sierra  Leone,  where 
there  was  a  regular  establishment  of  pilots,  at  three  o'clock  in  the  after- 
noon ;  the  captain  hoisted  a  signal  for  a  pilot,  but  no  pilot  coming  on 
board,  he  attempted  about  ten  o'clock  at  night  to  enter  the  river  with- 
out one,  and  in  so  doing  the  ship  took  the  ground,  and  was  lost ;  the 
Judge  left  it  to  the  jury,  whether  the  captain,  in  entering  the  river 
without  a  pilot,  had  done  what  a  prudent  man  ought  to  do  under  the 
circumstances,  and  the  jury  were  of  that  opinion  and  found  for  the 
plaintiff:  the  court  held  that  the  underwriters  were  liable,  and  would 
have  been  so  although  the  captain  had  been  wrong  in  entering  the  river 
without  a  pilot,  he  being  a  person  of  competent  skill,  having  used  rea- 
sonable diligence  to  obtain  a  pilot,  and  having  exercised  his  discretion 
bond  fide  under  the  circumstances.  Phillips  v.  Headlam,"^  2  B.  &  Ad. 
380 ;  4  Boulay-Paty,  68,  69. 

In  respect  op  her  loading. — A  ship  is  not  seaworthy,  which  is 
overloaded.  But  where  a  ship,  when  she  sailed  upon  her  voyage  was 
in  an  unseaworthy  state  in  consequence  of  having  a  greater  cargo  than 
she  could  safely  carry ;  but  the  defect  was  discovered,  and  part  of  the 
cargo  relanded,  before  any  loss  accrued ;  a  loss,  however,  afterwards 
happened,  in  no  degree  attributable  to  her  having  been  overloaded  in 
the  early  part  of  her  voyage :  and  it  was  holden  that  the  underwriters 
were  liable.     Weir  v.  Aberdeen,  2  B.  &  A.  320. 

IX.    PLEA,   REASSURANCE,    OR  DOUBLE  ASSURANCE. 

Reassurance. — Where  a  person  who  has  signed  a  policy  upon  ship 

or  goods  gives  a  premium  to  another  to  indemnify  him  against  the  risk 
he  has  run,  it  is  called  reassurance,  and  was  formerly  not  uncommon. 
But  now,  by  stat.  19  G.  2,  c.  37,  s.  4,  ^^  it  shall  not  be  lawful  to  make 
reassurance,  unless  the  insurer  shall  be  insolvent,  become  bankrupt,  or 
die ;  in  either  of  which  cases,  such  assurer,  his  executors,  administra- 
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tors,  or  assigns,  may  make  reassurance  to  the  amount  of  the  sum  before 
by  him  assured,  provided  it  shall  be  expressed  in  the  policy  to  be  a  re- 
assurance." See  Delver  v.  Barnes,  1  Taunt.  48.  And  this  extends  as 
well  to  the  case  of  an  insurance  of  a  foreign  ship,  as  of  British  ships  or 
goods,  &c.  Andree  v.  Fletcher,  2  T.  R.  161.  And  as  reassurance  is 
illegal,  no  action  will  lie  for  a  return  of  premium.    Id. 

This  may  either  be  pleaded  specially,  or  it  should  seem  that  it  may 
be  given  in  evidence  under  a  traverse  of  the  interest.    See  ante,  p.  209. 

*DouBLB  ASSURANCE. — Double  assurauce  is,  where  a  party  pj^ocon 
who  has  already  insured  his  ship  or  goods,  &c.,  again  insures  ^  -^ 
them  by  a  second  policy.  In  such  a  ca.se  he  shall  only  recover  the  value 
of  the  thing  insured,  upon  both  policies.  Or  he  may  recover  the  whole 
in  an  action  upon  either  of  the  policies,  and  leave  the  defendant  to  re- 
cover a  rateable  satisfaction  from  the  other  insurers.  Newby  v.  Reed, 
1  W.  Bl.  416 ;  Rogers  v.  Davis,  Park,  281 ;  Davis  v.  Gildart,  Id.  282 ; 
Godin  et  al.  v.  London  Ass.  Co.,  1  Burr.  489 ;  1  W.  Bl.  103.  But  if 
he  bring  an  action  upon  one  policy  and  recover  the  whole,  or  if  he  re- 
ceive the  whole  upon  one  policy  without  action,  he  shall  not  sue  upon 
the  other  policy.  If,  however,  he  recover  part  only  upon  one  policy, 
he  may  sue  for  the  residue  of  the  value  upon  the  other ;  but  in  such 
action  he  shall  recover  the  residue  only,  and  not  the  whole  sum  insured. 
And  for  the  purpose  of  enabling  the  underwriter  to  prevent  the  assured 
recovering  beyond  the  value  of  the  thing  insured  by  means  of  a  double 
insurance,  it  is  enacted  by  stat.  19  G.  2,  c.  37,  s.  6,  that  in  all  actions 
or  suits  brought  by  the  assured  upon  any  policy  of  insurance,  the  plain- 
tiff or  his  attorney  or  agent  shall,  within  fifteen  days  after  he  shall  be 
required  so  to  do  in  writing  by  the  defendant  or  his  attorney  or  agent, 
declare  in  writing  what  sum  or  sums  he  hath  assured  or  caused  to  be 
assured  in  the  whole,  and  what  sums  he  hath  borrowed  on  respondentia 
or  bottomry,  for  the  voyage  or  any  part  of  the  voyage  in  question  in 
such  suit  or  action.  And  for  the  excess  beyond  the  value,  which  the 
assured  shall  not  recover,  he  is  entitled  to  a  return  of  premium.  Fisk 
V.  Masterman  et  al.,  8  Mees.  &  W.  165.(*)  But  the  assured  in  this 
case  will  not  be  confined  to  the  value  stated  in  the  policy,  but  may  re- 
cover altogether  the  actual,  value  of  the  thing  insured ;  and  therefore 
in  an  action  on  a  valued  policy,  it  was  holden  to  be  no  defence  that  the 
assure4  had  already  received  the  amount  of  the  valuation  of  the  po- 
licy, from  the  underwriters  on  another  policy,  the  thing  insured  being 
proved  to  be  of  a  value  equal  to  the  sum  recovered  and  the  sum  sought 
to  be  recovered.  Bousfield  v.  Barnes,  4  Camp.  228.  And  where  the 
mortgagee  of  a  ship  effected  two  policies  of  insurance  upon  it,  and 
valued  in  each  at  3000/. ;  and  the  ship  being  lost,  he  received  upon 
both  policies  3700/. :  an  action  being  brought  against  him  by  one  set  of 
underwriters  to  recover  back  their  proportion  of  the  sum  paid  above 
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3000Z.,  and  the  question  being  whether  the  defendant  had  received  more 
than  the  actual  value  of  the  ship,  insurable  and  insured  by  him :  the 
court  held  that  it  was  properly  submitted  to  the  jury  to  say  whether, 
in  effecting  the  insurance,  the  defendant  meant  to  insure  his  own  inte- 
rest only,  or  that  of  the  mortgagor  also, — ^a  mortgagee,  at  least  since 
the  Register  Act,  6  G.  4,  c.  110,  not  being  an  owner  to  a  greater 
extent  than  the  amount  of  the  mortgage,  and  the  mortgagor  still  conti- 
nuing an  owner.     Irving  v.  Richardson,*  2  B.  &  Ad.  193. 

[*269]  *X.    PLBA,   PAYMENT. 

Payment  must  be  specially  pleaded.  See  as  to  the  form  of  the  plea, 
ante,  vol.  i.  p.  Ill,  and  the  evidence  necessary  to  support  it.  Id. 
113.  Where,  in  an  action  by  J.  S.  on  a  policy  effected  by  him  as  agent, 
the  defendant  pleaded  payment,  it  was  holden  that  the  plea  might  be 
proved  by  an  endorsement  on  the  policy,  signed  by  J.  S.,  stating  that 
the  loss  had  been  adjusted,  and  the  balance  due  from  the  defendant  to 
J.  S.  paid,  although  the  principal  had  not  authorized  such  a  settlement. 
Gibson  v.  Winter,  2  Nev.  &  M.  737. 

XI.    PLEA,   PAYMENT   OF   MONEY  INTO   COURT. 

In  an  action  upon  a  policy  of  insurance,  the  defendant  may  pay 
money  into  court,  19  G.  2,  c.  37,  s.  7,  in  the  same  manner  as  he  may 
in  all  other  actions  ex  contractu.  And  the  payment  must  be  specially 
pleaded.  See  the  form  of  the  plea,  ante,  vol.  i.  p.  116,  and  of  the  re- 
plication, Id.  117,  118.  And  as  to  the  effect  of  the  plea,  see  Id.  118. 
If  the  plaintiff  be  not  entitled  to  recover  upon  the  policy,  but  be  enti- 
tled to  a  return  of  premium,  the  defendant  should  pay  the  money  into 
court  upon  the  common  count  for  money  had  and  received ;  for  if  it  be 
paid  in  generally,  or  upon  the  count  on  the  policy,  it  will  admit  the 
policy,  and  the  defendant  will  not  be  allowed  afterwards  to  impeach  it; 
Andrews  v.  Palsgrave,  9  East,  325 ;  it  will  admit  also  the  plaintiff's 
interest  as  stated ;  Bell  v.  Ansley,  16  East,  146 ;  that  the  vessel  was 
seaworthy ;  Harrison  v.  Douglas,^  3  Ad.  k  El.  396 ;  and  generally,  the 
cause  of  action  stated  in  the  count  on  the  policy,  to  the  extent  of  the 
money  paid  in. 

XII.   PLBA,  SET-OFF. 

As  to  this  plea,  see  ante,  vol.  i.  p.  122.  In  general  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  agent  or  broker  who  effected 
the  insurance,  Scott  v.  Irving,^  1  B.  &  Ad.  605;  Bartlett  et  al.  v. 
Pentland,''  10  B.  &  C.  760,  unless  the  assured  have  assented  to  such  a 
^mode  of  settlement,  or  that  his  assent  may  be  implied  from  circum- 
HStances,  the  known  custom  of  trade,  or  the  habit  of  dealing  between  the 
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parties.     Stewart  et  al.  v.  Aberdeen,  4  Mees.  k  W.  211.(*)    See  the 
form  of  a  plea  in  snch  a  case,  Id. 

XIII.   OTHBR  DBFBNOBS. 

Besides  the  several  pleas  here  treated  of,  the  defendant  may  in  general 
plead  any  other  matter  of  defence  which  is  available  in  the  action  of 
assumpsit  generally.     See  vol.  i.  p.  82-152. 


♦SBOTION    VIII.  [*270] 

VERDICT  AND  COSTS. 

Verdict. — If  a  total  loss  be  stated  and  proved,  then,  if  the  policy 
be  a  valued  policy,  the  plaintiff  will  be  entitled  to  a  verdict  for  the 
amount  stipulated ;  even  in  the  case  of  a  valued  policy  on  freight,  the 
plaintiff  is  entitled  to  recover  the  full  amount,  although  a  part  only 
of  the  goods  was  on  board  at  ihe  time  the  ship  was  lost,  the  rest  being 
ready  to  be  shipped.  Montgomery  v.  Egginton,  3  T.  B.  862.  But  if 
it  be  an  open  policy,  the  verdict  will  be  for  the  value  actually  proved ; 
see  ante,  p.  184 ;  which,  in  the  case  of  goods,  will  consist  of  the  value 
of  the  goods,  according  to  the  invoice,  the  cost  of  shipment,  the  amount 
of  the  premium  of  insurance,  and  commission,  if  any ;  but  not  any  sum 
paid  by  the  plaintiff  for  port-charges  or  other  incidental  expenses  of  the 
ship,  in  pursuance  of  a  charter-party.  Winter  v.  Haldimand,'  2  B.  & 
Ad.  649,  or  the  like.  And  the  same,  where  there  has  been  an  abandon- 
ment. But  where  there  is  a  policy  on  goods  thereafter  to  be  declared 
and  valued,  the  declaration,  to  be  valid,  must  be  communicated  to  the 
underwriters,  or  some  one  on  their  behalf,  before  intelligence  is  received 
of  the  loss ;  in  such  a  case,  however,  the  declaration  of  interest  is  not 
a  condition  precedent  to  the  plaintiff's  right  to  recover,  but  if  none 
have  been  made,  the  policy  is  treated  as  an  open  policy  instead  of  a 
valued  one,  and  upon  proof  of  interest  at  the  trial,  the  assured  will  be 
entitled  to  recover  the  value  proved.  Harman  et  al.  v.  Kingston,  3 
Gamp.  150. 

Although  the  declaration  state  a  total  loss,  yet  the  plaintiff  may 
thereupon  recover  for  a  partial.  Gardiner  v.  Groasdale,  2  Burr.  904,  1 
W.  Bl.  198.  If,  therefore,  upon  a  statement  of  a  total  loss  the  plaintiff 
prove  a  partial  loss  only,  or  if  a  partial  loss  be  stated  and  proved,  the 
loss  is  then  calculated  as  directed  ante,  p.  199,  200,  and  the  jury  find 
their  verdict  accordingly. 

Intbrbst. — Formerly  the  plaintiff  could  not  recover  interest  on  the 
sum  insured.  Kingston  v.  M'Intosh,  1  Camp.  518 ;  Bain  v.  Case,^ 
Moody  k  M.  262,  8  Car.  k  P.  496.'    But  now,  by  stat.  8  &;  4  W.  4,  c. 
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42,  8.  29,  in  all  actions  upon  policies  of  insurance,  the  jury  may,  if  they 
think  fit,  give  damages  in  the  nature  of  interest,  over  and  above  the 
money  recoverable.  But  the  defendant  is  not  liable  for  any  loss  which 
may  happen  to  arise  from  a  difference  of  exchange.    Thelluson  v.  Bewick, 

1  Esp.  77. 

Costs. — The  party  succeeding  is  entitled  to  costs,  as  in  other  cases 
of  assumpsit.  See  vol.  i.  154.  If  there  be  several  issues,  some  found 
for  the  plaintiff,  some  for  the  defendant,  each  party  shall  be  entitled  to 
his  costs  of  the  issues  found  for  him.     B.  6.  H.  2  W.  4,  s.  74,  and  see 

2  Arch.  Pr.  68. 


[*271]  *SBCTION    IX. 

ACTION  FOR  RETURN  OF  PREMIUM. 

As  to  the  cases  in  which  the  assured  is  entitled  to  a  return  of  pre- 
mium, they  have  been  treated  of  very  fully,  ante,  p.  157.  It  is  re- 
coverable under  the  count  for  money  had  and  received.  And  if  in  an  ac- 
tion on  a  policy  of  insurance,  with  a  count  for  money  had  and  received, 
the  defendant  pay  no  money  into  court,  but  establish  as  a  defence  that 
the  risk  never  commenced,  the  plaintiff  will  be  entitled  to  a  verdict  for 
the  amount  of  the  premium  on  this  money  count,  although  his  counsel 
made  no  demand  of  it  in  opening  the  case  to  the  jury.  Penson  v.  Lee, 
2  B.  &  P.  330. 


CHAPTER  II. 
INSURANCE  AGAINST  FIRE. 

SECTION     I. 
THE  POLICY  OF  INSURANCE,   AND  ITS  CONSTRUCTION. 

I.   FORM   OF  THE   POUOT. 

By  the  corporation  of  the  Royal  Exchange  Assurance  of  houses  and 
goods  from  fire. 

This  present  instrument  or  policy  of  assurance  witnesseth,  that 
whereas  J.  S.  of agreed  to  pay  into  the  treasury  of  the  corpo- 
ration of  the  Royal  Exchange  Assurance,  at  their  office  on  the  Royal 
Exchange,  London,  for  the  assurance  of  from 
loss  or  damage  by  fire.  Now  know  all  men  by  these  presents,  that  the 
capital  stock,  estate  and  securities  of  the  said  corporation  shall  be  sub- 
ject and  liable  to  pay,  make  good,  and  satisfy  unto  the  said ,  his 

heirs,  executors,  or  administrators,  any  loss  or  damage  which  shall  or 
may  happen  by  fire  to  the  said  goods  aforesaid  (except 
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such  goods  as  hemp,  flax,  tallow,  pitch,  tar,  turpentine,  glass,  china,  and 
earthenwares,  writings,  books  of  account,  notes,  bills,  bonds,  tallies, 
ready  money,  jewels,  plate,  pictures,  gunpowder,  hay,  straw,  and  corn 
unthreshed),  within  the  space  of  twelve  calendar  months  from  the  day 
of  the  date  of  this  instrument  or  policy  of  assurance,  not  exceeding  the 

sum  of ,  and  shall  so  continue,  remain,  and  be  subject  and 

liable  as  aforesaid,  from  year  to  year,  to  be  computed  from  the 

day  of in  every  year,  for  so  long  as  the  said  assured  shall  well 

and  truly  pay,  or  cause  to  be  paid,  the  sum  of into  the  treasury  of 

the  said  corporation,  on  or  before  the day  of which  shall 

be  in  each  succeeding  year,  and  the  said  *corporation  shall  p^o»7on 
agree  thereto  by  accepting  and  receiving  the  same ;  which  said  ■-  -^ 
loss  or  damage  shall  be  paid  in  money  immediately  after  the.  same 
shall  be  settled,  and  adjusted,  or  otherwise  if  the  said  loss  or  damage 
shall  not  be  adjudged,  settled,  and  paid  within  sixty  days  after  no- 
tice thereof  shall  be  given  to  the  said  corporation  by  the  said  assured, 
that  then  the  said  corporation,  their  officers,  workmen,  or  assigns,  shall, 
at  the  charge  of  the  said  corporation,  at  the  end  and  expiration  of  the 
said  sixty  days,  provide  and  supply  the  said  assured  with  the  like  quan- 
tity of  goods,  of  the  same  sort  and  kind,  and  of  equal  value  and  good- 
ness with  those  burnt  or  damaged  by  fire.  Provided  always  neverthe- 
less, and  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this 
deed  or  policy,  that  the  said  stock,  estate,  and  securities  of  the  said  cor- 
poration, shall  not  be  subject  or  liable  to  pay  or  make  good  to  the  as- 
sured any  loss  or  damage  by  fire  which  shall  happen  by  any  invasion, 
foreign  enemy,  or  any  military  or  usurped  power  whatsoever.  Provided 
also,  that  this  deed  or  policy  shall  not  take  place  or  be  binding  to  the 
said  corporation  until  the  premium  for  one  year  is  paid,  or  in  case  the 
said  assured  shall  have  already  made,  or  shall  hereafter  make  any  other 
assurance  upon  the  goods  aforesaid,  unless  the  same  shall  be  allowed  of 

and  specified  upon  the  back  of  this  policy  ;  or  if  the  said ,  at 

the  time  when  any  such  fire  shall  happen,  shall  be  in  the  possession  of 
or  let  to  any  person  who  shall  use  or  exercise  therein  the  trade  of  a 
sugar-baker,  apothecary,  chemist,  color-man,  distiller,  bread  or  biscuit 
baker,  ship  or  tallow  chandler,  stable-keeper,  inn-holder,  or  malster,  or 
shall  be  made  use  of  for  the  stowing  or  keeping  of  hemp,  flax,  tallow, 
pitch,  tar,  or  turpentine ;  but  that  in  all  or  any  of  the  said  cases,  these 
presents,  and  every  clause,  article,  and  thing  therein  contained,  shall 
cease,  determine,  and  be  utterly  void  and  of  none  effect,  or  otherwise 
shall  remain  in  full  force  and  virtue.  In  witness  whereof  the  said  cor- 
poration have  caused  their  common  seal  to  be  hereunto  affixed,  the 

day  of ,  in  the year  of  the  reign  of  our  Sovereign  Lady 

Victoria  by  the  grace  of  God,  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  faith,  and  in  the  year  of  our  Lord . 
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N.B.  This  policy  to  be  of  no  force,  if  assigned,  unless  such 
assignment  be  allowed  by  an  entry  thereof  in  the  books  of  the 
company. 

II.   CONSTRUCTION  OP  THE   POLICY. 

A  policy  of  insurance  against  fire,  like  a  policy  in  the  case  of  marine 
insurance  (see  ante,  p.  145),  must  be  understood  in  the  plain,  ordinary, 
and  popular  sense  of  the  terms  used  in  it.  Sometimes  indeed  technical 
terms  may  be  used  in  describing  the  subject-matter  of  insurance,  such 
as  machinery  or  the  like,  in  which  case  the  terms  used  may  in  the  par- 
ticular trade  of  the  assured  have  acquired  a  peculiar  sense,  different 
from  the  popular  and  ordinary  acceptation ;  in  which  case  they  must  be 
construed  according  to  the  usage  of  the  particular  trade.  So,  it  may 
r*97Qn  "^^PP^^  ^^^^  ^^^  ^context  may  show  that  certain  terms  used  in 
^  -'  the  policy  must,  in  order  to  effectuate  the  intention  of  the 
parties,  be  used  in  a  peculiar  sense ;  in  which  case  that  meaning  must 
be  given  to  them.  But  in  all  other  cases,  the  terms  used  in  the  policy 
must  be  understood  in  their  plain,  ordinary,  and  popular  sense.  In 
treating  further  upon  this  subject,  we  shall  notice  the  different  parts  of 
the  policy  under  the  following  heads : 

Description  of  the  property  insured. — The  property  must  be 
correctly  described.  In  the  case  of  houses  or  buildings,  their  nature 
and  situation  should  be  stated  truly.  But  where  a  building  was  des- 
cribed as  '^  a  barn,  situate  in  an  open  field,  timber  built  and  tile,"  and 
was  insured  at  the  rate  applicable  to  a  class  of  buildings  wherein  no  fire 
is  kept  and  no  hazardous  goods  deposited ;  the  building  requiring  to  be 
tarred,  a  fire  was  lighted  in  it,  and  a  tar  barrel  brought  into  it,  for  the 
purpose,  but  by  the  negligence  of  the  plaintiff's  servant  the  tar  boiled 
over,  took  fire,  and  the  fire  communicated  with  the  tar  in  the  barrel,  and 
the  building  was  burnt  down  :  In  an  action  against  the  insurance  office, 
it  was  objected  that  the  building  was  misdescribed,  for  although  it  was 
an  agricultural  building,  it  was  not  in  strictness  a  barn,  and  by  one  of 
the  conditions  in  the  policy,  the  policy  was  to  be  void  if  property  were 
falsely  described,  so  that  the  same  might  be  charged  at  a  lower  rate  of 
premium  than  would  otherwise  have  been  charged ;  but  as  it  appeared 
that  this  was  an  agricultural  building  though  not  in  strictness  a  barn, 
and  would  have  been  insured  at  the  same  premium  if  it  had  been  cor- 
rectly described.  Lord  Tenterden,  G.  J.,  held,  that  the  premises  were 
substantially  well  described :  it  was  then  objected  that  lighting  a  fire  in 
the  building,  and  having  a  tar  barrel  in  it,  were  in  contravention  of  the 
terms  of  the  policy,  which  required  that  no  fire  should  be  kept  in  it,  and 
no  hazardous  goods  deposited  in  it ;  but  Ld.  Tenterden  held  that  these 
terms  in  the  policy  meant  to  include  merely  buildings  in  which  a  fire 
was  habitually  kept,  or  hazardous  goods  ordinarily  deposited,  and  not 
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where  it  was  done  only  occasionally,  for  a  temporary  purpose  connected 
with  the  occupation  of  the  premises ;  and  as  to  the  circumstance  of  the 
fire  having  originated  from  the  negligence  of  the  plaintiff's  servant,  it 
was  certainly  no  defence  to  the  action.  Dobson  v.  Sotheby  et  al., 
Moody  &  M.  90.  So,  where  an  insurance  was  effected  on  a  granary, 
with  a  kiln  for  drying  corn  attached,  and  one  of  the  conditions  endorsed 
on  the  policy  stated,  that  unless  the  trades  carried  on  in  the  insured 
premises  were  accurately  described,  and  if  a  kiln  or  any  process  of  fire 
heat  not  noticed  in  the  policy  were  used,  the  policy  should  be  void ;  and 
in  another  condition  it  was  stated  that  if  the  risk  to  which  the  insured 
premises  were  exposed  should  be  by  any  means  increased,  notice  should 
be  given  to  the  office,  and  allowed  by  endorsement  on  the  policy,  other- 
wise the  insurance  should  be  void ;  a  ship  laden  with  bark,  having  sunk 
near  the  premises  of  *the  insured,  he  allowed  the  bark  to  be  dried  ^^074.1 
in  his  kiln  gratis,  and  in  consequence  of  the  fire  at  the  kiln  ^  ^ 
during  this  process  the  premises  were  burnt  down ;  the  court  held  that 
the  user  of  the  kiln  for  a  different  purpose  from  that  intended  at  thef  time 
when  the  policy  was  made  was  not  an  inaccurate  description  within  the 
first  of  the  above  conditions,  although  the  jury  had  found  that  the  dry- 
ing of  bark  was  more  dangerous  than  that  of  drying  corn ;  they  held 
also  that  this  gratuitous  use  of  the  kiln  by  a  third  person  was  not  such 
an  alteration  of  the  business  and  increase  of  the  risk  as  required  to  be 
notified  to  the  office  within  the  second  of  the  above  conditions;  they 
also  held  that  there  was  no  implied  warranty  that  nothing  but  corn 
should  be  dried  in  the  kiln,  and  that  there  was  no  negligence  on  the 
part  of  the  assured  which  would  vacate  the  policy.  Shaw  v.  Robberds 
et  al.,™  6  Ad.  &  El.  75.  But  where  a  mill  was  insured  as  being  of  a 
certain  class,  and  it  turned  out  to  have  been  of  another  at  the  time  it 
was  insured :  it  was  holden  that  no  action  would  lie  upon  the  policy,  as 
whether  the  misrepresentation  were  in  a  material  point  or  not,  or 
whether  the  risk  was  equally  great  in  the  one  case  as  in  the  other,  was 
wholly  immaterial,  the  only  question  being  whether  the  building  was  de 
facto  such  as  was  insured.  Newcastle  Fire  Ins.  Go.  v.  Macmorran,  3 
Dow.  256.  Goods  are  not  required  to  be  described  specifically,  but 
merely  under  generic  names  as  stock  in  trade,  household  furniture,  wine, 
books,  plate,  &;c.  Where,  however,  a  person  who  was  a  coach-plater  and 
cow-keeper,  and  not  a  linen-draper,  insured  his  '^  stock  in  trade,  house- 
hold furniture,  linen,  wearing  apparel,  and  plate ;"  and  a  fire  happen- 
ing on  his  premises,  he  lost  amongst  other  things,  a  quantity  of  linen- 
drapery  goods  which  he  had  purchased  upon  speculation :  Ld.  Ellen- 
borough,  C.  J.,  held  that  these  did  not  come  within  the  term  "  linen"  in 
the  policy,  which  being  coupled  with  household  furniture  and  wearing 
apparel,  must  be  deemed  to  mean  household  linen  or  apparel  only. 

■  Eng.  Com.  Law  R.,  vol.  33. 
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Watchorn  v.  Longford  et  al.,  3  Camp.  422.  And  the  place  where  the 
goods  insured  are  deposited  or  kept  must  also  be  accurately  described. 
But  where  a  policy  on  goods  described  them  as  being  in  the  dwelling- 
house  of  the  assured,  and  a  fire  happening,  and  an  action  being  brought 
upon  the  policy,  the  defendants  pleaded  that  the  plaintiff  did  not  truly 
and  accurately  describe  the  said  house,  so  that  the  nature  and  degree  of 
the  risk  to  which  the  goods  were  exposed  might  be  justly  estimated ;  and 
in  evidence  it  appeared  that  the  plaintiff  did  not  occupy  the  whole  house, 
but  was  merely  a  lodger,  and  occupied  one  room  only :  Ld.  Tenterden, 
C.  J.,  held  that  this  evidence  did  not  support  the  plea ;  and  it  was  true 
that  the  conditions  in  the  policy  required  that  the  house  or  building  in 
which  goods  insured  were  deposited  should  be  truly  and  accurately  de- 
scribed so  that  the  nature  and  degree  of  the  risk  might  be  estimated ; 
but  that  meant  merely  whether  it  was  of  brick  or  stone,  slated,  tiled  or 
thatched,  and  so  forth.  Friedlander  v.  London  Ass.  Co.,  1  Moo.  k 
Rob.  171. 

r*9'7';i  *Paymbnt  of  the  prbmium. — The  payment  of  the  premium 
'-  -I  is  a  condition  precedent  to  the  liability  of  the  insurer;  but  where 
it  is  paid  after  the  day  mentioned,  and  accepted  by  the  insurance  com- 
pany, the  acceptance  will  be  deemed  a  waiver  of  the  irregularity  as  to  the 
time  of  payment,  and  the  company  will  remain  liable.  In  modern 
policies  it  is  usually  stipulated,  either  in  the  body  of  the  policy,  or  in 
the  conditions  endorsed  thereon,  or  in  the  printed  proposals  which 
usually  accompany  it,  that  the  assured  may  make  his  annual  payments 
of  premiums  within  fifteen  days  after  the  time  limited  by  the  policy,  as 
long  as  the  company  choose  to  receive  the  same.  But  this  will  not,  in 
general,  render  the  company  liable  for  a  loss  which  occurs  during  the 
fifteen  days,  and  after  the  premium  has  been  actually  paid,  unless  the 
policy,  &c.,  contain  an  express  stipulation  to  that  effect.  And  where 
in  a  policy  on  goods,  the  premium  was  made  payable  every  six  months, 
according  to  the  tenor  of  the  company's  printed  proposals,  and  in  those 
proposals  it  was  stipulated  that  the  assured  should  pay  a  premium  for 
one  year,  and  should,  as  long  as  the  company  should  agree  to  accept 
the  same,  make  all  future  payments  annually  at  their  office  within  fifteen 
days  after  the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  and  that  no  insurance  was  to  take  place  until  the  premiums 
should  be  actually  paid :  the  policy  was  made  on  the  10th  June,  the  six 
months  would  expire  on  the  10th  December,  and  on  the  11th  December, 
and  before  the  premium  for  that  half  year  was  paid,  a  fire  took  place, 
which  destroyed  the  goods  insured ;  after  the  loss,  and  within  the  fifteen 
days,  the  assured  tendered  the  premium,  but  the  insurance  company 
refused  to  receive  it :  it  was  holden  that  the  insurance  company  were 
not  liable ;  the  insurance  was  not  for  six  months  and  fifteen  days,  but 
for  six  months  only  :  and  by  the  stipulation  as  to  the  fifteen  days,  it 
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meant  merely  that  if  the  premium  were  tendered  within  that  time,  and 
the  company  should  choose  to  receive  it,  then  the  insurance  was  to  con- 
tinue. Tarleton  et  al.  v.  Staniforth  et  al.,  5  T.  R.  695,  affirmed  in 
error,  1  B.  &  P.  471.  Even  where  the  insurance  company,  after  the 
execution  of  such  a  policy,  put  forth  an  advertisement  engaging  that  all 
persons  insured  there  by  policies  had  been  and  should  be  considered  as 
insured  for  fifteen  days  beyond  the  time  of  the  expiration  of  their  poli- 
cies ;  but  before  the  expiration  of  the  year,  the  office  gave  notice  to  the 
assured  to  pay  an  increased  premium  for  the  year  ensuing,  otherwise 
they  would  not  continue  t|ie  insurance,  and  which  the  insured  had  re- 
fused :  it  was  holden  that  the  company  were  not  liable  for  a  loss  which 
happened  within  the  fifteen  days  after  the  expiration  of  the  year,  though 
the  assured,  before  the  expiration  of  the  fifteen  days,  tendered  to  the 
company  the  full  premium  they  had  demanded.  Salvin  v.  James,  6 
East,  571. 

Proviso  as  to  invasion,  military  or  usurped  power,  etc. —  r^o^^-i 
The  *proviso  here  is,  that  the  company  shall  not  be  liable,  if  ^  -^ 
the  loss  happen  by  any  invasion,  foreign  enemy,  or  any  military  or 
usurped  power :  in  the  policies  of  some  other  companies,  the  term  "  civil 
commotion"  is  added.  Where  a  policy  of  insurance  on  a  malt-house 
contained  this  clause  as  to  ^^  military  or  usurped  power,"  and  the  house 
was  burnt  down  by  a  mob,  which  had  assembled  in  a  most  riotous  way 
on  account  of  the  high  price  of  provisions ;  and  it  was  urged  for  the  in- 
surance company  that  this  was  an  usurped  power  -within  the  meaning  of 
the  clause :  but  the  court  held  that  nothing  short  of  a  rebellion,  where 
the  rebels  usurp  the  powers  of  government,  was  an  usurped  power  within 
the  meaning  of  the  clause,  and  that  the  insurance  company  was  conse- 
quently liable.  Drinkwater  v.  London  Ass.  Co.,  2  Wils.  363.  So 
where  a  house  and  goods,  insured  by  a  policy  containing  this  clause, 
both  as  to  "military  or  usurped  power"  and  " civil  commotion,"  and 
they  were  set  fire  to  and  burnt  by  the  mob  during  Lord  George 
Gordon's  riots  in  London  in  1780,  Ld.  Mansfield,  C.  J.,  held  that 
although  this  was  not  an  "  usurped  power,"  within  the  meaning  of  the 
clause,  for  that  means  actual  rebellion,  yet  it  was  "civil  commotion" 
within  the  meaning  of  it,  and  the  insurance  company  were  not  liable. 
Langdale  v.  Mason  et  al.,  Park,  445. 

Conditions,  stipulations,  warranties,  etc. — ^Modern  policies  of  in- 
surance usually  contain  a  number  of  conditions,  stipulations,  warranties, 
&c.,  either  in  the  body  of  the  instrument,  or  endorsed  upon  it.  In  this 
policy  (which  is  copied  from  the  late  Mr.  Justice  Park's  work  on  insu- 
rance, and  which  is  here  set  out  merely  for  the  purpose  of  exhibiting 
the  mode  of  framing  a  declaration  upon  a  policy  of  insurance  from  fire 
generally),  the  only  condition,  besides  those  already  noticed,  is,  that  the 
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company  shall  not  be  liable  if  at  the  time  of  the  loss  the  insured  premises 
be  in  the  possession  or  occupation  of  a  person  carrying  on  any  one  of 
certain  trades — or  if  the  assured  have  made  any  other  assurance  upon 
the  same  property  without  having  the  same  allowed  of  and  specified  on 
the  back  of  the  policy.  Frequently  the  policy  refers  to  certain  printed 
proposals  of  the  company,  as  containing  the  terms  of  the  contract ;  and 
in  such  cases  such  printed  proposals  must  be  deemed  a  part  of  the  policy, 
even  although  they  be  without  stamp,  seal,  or  signature,  Routledge  v. 
Burrell  et  al.,  1  H.  Bl.  254 ;  Oldham  v.  Bewick,  2  H.  Bl.  677,  n. ; 
Worseley  v.  Wood  et  al.  (in  error),  6  T.  R.  710,  reversing  the  judgment 
in  Wood  et  al.  v.  Worseley,  2  H.  Bl.  674. 

A  warranty  is  a  stipulation  of  a  different  kind,  and  a  very  strict  ob- 
servance of  it  is  required.  It  is  express  or  implied :  express,  where  the 
.warranty  appears  in  terms  upon  the  face  of  the  policy ;  implied,  where 
it  is  necessarily  to  be  inferred  from  other  words  in  the  instrument,  or  the 
situation  of  the  parties.  If  a  man  insure  a  mill  as  being  of  a  particular 
class,  this  amounts  to  a  warranty  that  it  is  of  that  class;  and  if  it  turn 
r^Q7>7i  out  to  have  been  of  another,  "'at  the  time  the  policy  was  ef- 
fected,  no  action  can  be  maintained  upon  it,  although  the  risk 
be  equally  great  as  to  the  one  class  as  to  the  other — it  being  one  of  the 
first  principles  in  the  law  of  insurance,  that  where  a  thing  is  warranted 
to  be  of  a  particular  nature  or  description,  it  must  be  exactly  such  as  it 
is  represented  to  be,  otherwise  the  policy  is  void.  Newcastle  Fire  Ins. 
Co.  V.  Macmorran,  3  Dow.  256.  See  Dobson  v.  Sotheby  et  al.,  Moody 
&  M.  90,  ante,  p.  273.  But  where  a  person  insured  a  granary,  and  '^a 
kiln  for  drying  corn**  attached  thereto,  the  court  held  that  this  did  not 
amount  to  an  express  warranty  that  nothing  but  corn  should  be  dried  in 
the  kiln,  and  there  were  no  facts  in  the  case,  or  rule  of  legal  construction, 
from  which  an  implied  warranty  could  be  raised ;  and  it  appeared  that 
the  assured,  upon  one  occasion,  had  allowed  another  person  to  dry  bark 
upon  the  kiln,  but  with  no  greater  fire  than  was  ordinarily  used  in  dry- 
ing corn,  and  a  fire  then  occurring,  by  which  the  premises  were  burnt 
down,  the  court  held  the  insurers  liable,  although  it  was  proved,  and  in- 
deed found  by  the  jury,  that  the  drying  of  bark  was  more  dangerous  than 
the  drying  of  corn,  and  a  higher  rate  of  insurance  was  charged  upon 
kilns  for  the  one  than  for  the  other.  Shaw  v.  Robberds  et  al.,"  6  Ad. 
&;  El.  76.  So,  where  a  cotton  mill  was  insured  as  being  ^^  worked  by 
day  only,''  and  in  an  action  on  the  policy,  it  appeared  that  the  steam- 
engine,  which  was  outside  the  mill,  was  kept  going,  and  the  shaft  which 
passed  through  the  mill  was  kept  revolving  during  the  night,  but  the 
hands  were  employed  and  the  work  done  in  the  day  time  only ;  the 
court  held  that  this  was  not  in  contravention  of  the  policy,  and  that  the 
assured  were  entitled  to  recover.     Whitehead  v.  Price  et  al.,  2  Cr.  M. 
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&  R.  447.(*)  And  even  where  in  such  a  case  there  was  an  express 
warranty,  thos :  '^  Warranted  that  the  said  mills  are  brick  built  and 
slated,  that  they  are  warmed  and  worked  by  steam,  lighted  by  gas, 
worked  by  day  only,"  &c.,  and  in  an  action  upon  the  policy  the  de- 
fendants pleaded  that  the  steam-engine  and  certain  upright  and  hori- 
zontal shafts,  being  parts  of  the  mill,  were  at  divers  times  between  the 
date  of  the  policy  and  the  time  of  the  fire,  without  the  leave  or  consent 
of  the  defendants,  worked  by  night :  the  court  held  the  plea  to  be  bad ; 
the  defendants  in  order  to  show  a  breach  of  the  warranty,  should  have 
pleaded  that  the  mill  was  worked  at  night,  and  then  it  would  be  a  matter 
of  evidence  whether  what  was  done  amounted  to  a  working  of  the  mill ; 
but  as  the  plea  stood,  it  did  not  necessarily  follow  that  what  was  stated 
in  it  was  a  working  of  the  mill  at  all.  Mayall  et  al.  v.  Mitford  et  al.,** 
6  Ad.  &  El.  670. 

Duty  upon  policy. — Policies  on  "Agricultural  produce,  farming 
stock  (live  or  dead),  or  implements  or  utensils  of  husbandry,  being  upon 
any  farm  or  farms  in  Great  Britain  or  Ireland,"  are  exempted  from 
duty,  if  the  insurance  be  effected  by  a  separate  and  distinct  policy.  3 
&  4  W.  4,  G.  23,  8.  5.  Also  policies  of  insurance  on  public  hospitals, 
and  on  property  in  any  foreign  *kingdom  or  state  in  amity  with  p^gYSl 
this  country,  are  exempted.     65  G.  8,  c.  184,  sch.  1. 

But  in  all  other  cases,  a  certain  duty  is  payable  upon  every  insurance 
from  fire ;  55  G.  3,  c.  184,  sch.  1 ;  which  duty  is  received  from  the  as- 
sured by  the  company  with  which  the  insurance  is  effected,  and  accounted 
for  to  the  Commissioners  of  Stamps,  the  company  retaining  4  per  cent, 
upon  the  duty  for  their  trouble  in  collecting  it.  55  G.  3,  c.  185,  s.  32- 
36.  And  where  two  or  more  detached  buildings,  so  separated  from 
each  other  as  to  occasion  a  plurality  of  risks,  or  goods  in  such  buildings 
are  insured,  each  building,  or  the  goods  therein,  must  be  valued  sepa- 
rately, and  the  duty  paid  accordingly.     9  G.  4,  c.  13. 

No  stamp  is  required  upon  a  policy  of  insurance  against  fire ;  al- 
though it  is  otherwise  upon  a  policy  in  the  case  of  a  life  insurance,  or 
marine  insurance. 


SBOTION     II. 

THE   DBOLARATION. 

In  the  Queen's  Bench.  moned  1o  answer  the  said  plaintiff  in  an 

The day  of ,  a.  d.  1845.  action  of  covenant:  Whereas  heretofore, 

London  to  wit:  A.  B.  the  plaintiff  in  to  wit,  on  ,  by  a  certain  deed  poll 

this  suit,  by  E.  F.  his  attorney,  complains  or  policy  of  insurance  then  made  (which 

of  the  Royal  Exchange  Assurance,   of  said  deed  poll  or  policy,  sealed  with  the 

houses  and  goods  from  fire,  the  defen-  common  seal  of  the  defendants,  the  plain- 

dants  in  this  suit,  who  have  been  sum-  tiff  now  brings  here  into  court,  the  date 
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whereof  is  the  day  and  year  aforesaid),  the  amount  of  — ^1.,  the  sum  so  insured 

after  reciting  that  the  plaintiff,  by  the  in  and  by  the  said  deed  poll  or  policy  on 

name  and  description  of  J.  S.  of ,  the  said  premises,  goods  [4^c.,]  so  burnt, 

agreed  to  pay  into  the  treasury  of  the  cor-  consumed,  and  destroyed  as  aforesaid; 

poration  of  the  Rojral  Exchange  Assu-  of  all  which  the  defendants  afterwards, 

ranee,  at  their  office  on  the  Royal  Ex-  to  wit,  on  the  day  and  year  last  aforesaid, 

change,   London,  for  the  assurance  of  had  *notice.      And  the  plaintiff  r*97Q-i 

from  loss  or  damage  by  fire;  it  further  says  that  he  did  not  make  *-  "^     -■ 
was  declared  and  agreed  that  the  capital  any  other  assurance  upon  the  premises, 
stock,  estate,  and  securities  [^^c,  as  in  the  goods  [^.]  aforesaid,  other  than  in  and 
policy y  but  in  the  past  tense^  to  the  toords],  by  the  said  deed  poU  or  policy.    And  the 
goodness  with  those  burnt  or  damaged  by  plaintiff  further  says,  that  although  he  has 
fire;  and  it  was  thereby  provided  and  in  all  things  conformed  himself  to  and 
declared  to  be  the  true  intent  and  mean-  performed  and  observed  all  and  singular 
ing  of  that  deed  or  policy,  that  [^^c,  to  the   articles,   stipulations,    matters   and 
the  words']  power  whatsoever  ^  and  it  was  things  in  the  said  deed  poll  or  policy  con- 
also  thereby  provided  and  declared  that  tained,  which  on  his  part  were  to  be  per- 
that  deed  or  policy  should  not  take  place  formed  and   observed,  according  to  the 
or  [^c,  to  the  words]  or  otherwise  should  tenor  and  effect,  true  intent  and  meaning 
remain  in  full  force  and  virtue ;  as  by  the  of  the  said  deed  poll  or  policy ;  and  al- 
said  deed  poll  or  policy,  reference  being  though  the  capital  stock,  estates,   and 
thereunto  had,  will  more  fully  appear,  securities  of  the  defendants  are  more  than 
And  the  plaintiff  in  hct  says,  that  he  at  sufficient  to  pay,  make  good,  and  satisfy 
the  time  of  the  making  of  the  said  deed  unto  him  the  plaintiff  the  loss  and  damage 
poll  or  policy  of  insurance,,  and  from  aforesaid:  [and  although  the  said  loss 
thence  until  the  loss  and  damage  here-  and  damage  were  afterwards,  to  wit,  on 
inafter  mentioned,  was  interested  in  the  the  day  and  year  last  aforesaid   settled 
said  insured  premises,  goods  [ifc,  as  in  and  adjusted;]  and  although  a  long  time, 
the  policy]  in  the  said  policy  mentioned  to  wit,  more  than  sixty  days,  have  elapsed 
and  thereby  intended  to  be  insured,  to  a  since  the  defendants  had  notice  of  the 
large  amount,  to  wit,  to  the  amount  of  said  fire,  and  of  the  damage  and  loss 

/.  And  the  plaintiff  further  says,  therefrom  as  aforesaid :  yet  the  plaintiff 
that  the  premium  in  the  said  deed  poll  or  in  fact  says  that  the  said  loss  and  damage 
policy  mentioned  was  from  the  time  of  have  not  been  paid  to  him  in  money,  nor 
the  making  of  the  said  deed  poll  or  policy,  have  the  defendants,  their  officers,  work- 
until  the  time  of  the  loss  or  damage  here-  men,  or  assigns,  provided  or  supplied  him 
inafter  mentioned,  duly  paid  into  the  with  the  like  quantity  of  goods  of  the  same 
treasury  of  the  said  corporation,  and  ac-  sort  or  kind,  or  of  equal  value  or  goodness 
cepted  and  received  by  the  defendants,  with  those  burnt  by  fire  as  aforesaid,  or 
at  the  time  and  place  and  in  manner  and  with  any  goods  whatsoever;  contrary  to 
form  in  the  said  deed  poll  or  policy  in  the  tenor  and  effect,  true  intent  and  mean- 
that  behalf  is  mentioned.  And  the  plain-  ing  of  the  said  deed  poll  or  policy,  and 
tiff  in  fact  further  says,  that  after  the  mak-  of  the  covenant  of  the  defendants  in  that 
ing  of  the  said  deed  poll  or  policy,  and  behalf  so  made  as  aforesaid.  And  so  the 
whilst  the  same  was  and  remained  in  plaintiff  in  fact  says,  that  the  defendants, 

full  force,  to  wit,  on ,  the  said  in-  although  often  requested  so  to  do,  have 

sured  premises,  goods  [^c,  as  in  the  po-  not  kept  the  said  covenant  so  by  them 
Ucy]  in  the  said  deed  poll  or  policy  men-  made  as  aforesaid,  but  have  broken  the 
tioned,  were  burnt  down,  consumed,  and  same,  and  to  keep  the  same  with  the 
destroyed  by  fire,  which  did  not  happen  plaintiff  have  hitherto  wholly  neglected 
by  any  invasion,  foreign  enemy,  or  any  and  refused,  and  still  do  neglect  and  re- 
military  or  usurped  power  whatsoever;  fuse:  To  the  plaintiff 's  damage  of ——i., 
whereby  the  plaintiff  then  sustained  a  loss  and  thereupon  he  brings  suit,  &c. 
and  damage  to  a  large  amount,  to  wit,  to 


INSURANCE    AGAINST    FIRE.  387 

Where  conditions  are  endorsed  upon  the  policy,  or  contained  in  cer- 
tain proposals  referred  to  in  the  policy,  they  must  be  set  out  in  the 
declaration,  and  there  must  be  an  averment  showing  that  the  plaintiff 
has  observed  them.  And  where  a  compliance  with  them  is  in  the  nature 
of  a  condition  precedent  to  the  plaintiff's  right  to  recover,  a  strict  com- 
pliance must  be  observed.  Therefore  where,  by  the  proposals  of  the 
Phoenix  Insurance  Company,  it  was  stipulated  that. "persons  insured 
shall  give  notice  of  the  loss  forthwith,  deliver  in  an  account,  and  procure 
a  certificate  of  the  minister,  churchwardens,  and  some  reputable  house- 
holders of  the  parish,  importing  that  they  know  the  character  of  the 
assured,  and  believe  that  he  really  sustained  the  loss  and  without  fraud;" 
and  in  an  action  on  a  policy  effected  with  them,  it  was  averred  in  the 
declaration  that  on  the  same  day  of  the  fire  the  plaintiff  gave  the  defen- 
dants notice  of  the  loss,  and  delivered  to  them  an  account,  and  that  he 
procured  and  delivered  to  the  defendants  a  certificate  to  the  effect  re- 
quired, signed  by  four  reputable  householders,  and  that  he  applied  to 
the  minister  and  churchwardens  of  the  parish  to  sign  the  same,  but  they, 
without  any  reasonable  or  probable  cause,  wrongfully  and  unjustly  re- 
fused to  sign  it :  this  was  holden  bad,  upon  error ;  the  procuring  of  the 
certificate  was  a  condition  precedent  to  the  right  of  the  assured  to  re- 
cover; and  the  excuse  stated  in  the  averment,  of  the  minister  and 
churchwardens  having  refused  to  sign  such  certificate,  was  wholly  im- 
material. Worseley  v.  Wood  (in  error),  6  T.  R.  710,  reversing  the 
judgment  in  Wood  et  al.  v.  Worseley,  2  H.  Bl.  574.  So,  in  a  similar 
case,  where  the  averment  stated,  as  an  excuse  for  not  producing  the 
certificate,  that  the  plaintiff  had  applied  to  the  minister,  churchwardens, 
and  several  reputable  householders  to  sign  such  certificate,  but  that  the 
defendants,  by  '''false  insinuations  and  promises  of  indemnity,  rucogQ-i 
had  prevailed  upon  them  not  to  do  so :  the  court  gave  judgment  "^ 

for  the  defendants.  Routledge  v.  Burrell  et  al.,  1  H.  Bl.  254.  The 
form  of  setting  out  these  conditions  and  averring  performance,  will  be 
seen  in  the  Declaration  in  the  next  chapter,  upon  Life  Insurances. 

In  this  particular  instance,  the  policy  being  by  the  Royal  Exchange 
Assurance  Company,  which  is  an  incorporated  company,  and  under  their 
common  seal,  the  declaration  is  of  course  in  covenant.  But  where  the 
company  is  not  incorporated,  and  the  policy  not  under  seal,  but  signed 
merely  by  some  of  the  directors,  the  declaration  is  of  course  in  assump- 
sit, and  may  readily  be  framed  from  the  form,  post,  p.  290.  But  it  is 
not  necessary  to  add  a  count  for  money  had  and  received,  as  in  the  case 
of  a  marine  insurance ;  for  as  in  the  case  of  insurances  against  fire, 
there  is  always  an  inception  of  the  risk,  there  shall  be  therefore  no  re- 
turn of  premium. 
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section   iii. 
pleadings  in  evidenge. 

i.  the  general  issue. 

In  an  action  npon  a  policy  of  the  Royal  Exchange  Assurance  Com- 
pany, that  company  are  enabled,  by  stat.  36  O.  3,  c.  26,  to  ^^  plead  the 
general  issue,  and  give  the  special  matter  in  evidence."  What  is  meant 
by  the  general  issue,  here,  it  is  difficult  to  say,  as  there  is  no  general 
issue  in  covenant.  Non  est  factum  merely  puts  the  execution  of  the 
policy  in  issue ;  and  the  general  plea  of  non  inf regit  conventtanem  is 
bad  on  demurrer,  although  cured  by  verdict.  Com.  Dig.  Pleader,  2  Y. 
5.  And  yet  it  would  appear  that  it  was  this  latter  plea  that  the  legisla- 
ture intended  by  the  general  issue,  in  this  statute  ;  for  by  a  former  act 
of  parliament,  11  6.  1,  c.  30,  s.  43,  after  reciting  the  statute  6  G.  1,  c. 
18,  by  which  the  two  corporations  of  the  Royal  Exchange  Assurance 
Company  and  the  London  Assurance  Company  were  created,  for  the  in- 
surance of  ships  and  merchandise  at  sea,  and  stating  certain  difficulties 
which  arose  from  their  being  obliged  to  plead  specially,  inasmuch  as 
their  policies  were  under  seal,  and  the  actions  on  them  either  debt  or 
covenant,  it  was  enacted  that  in  future,  in  such  action  of  debt  against 
either  of  these  companies  on  such  policy,  the  defendants  may  plead  that 
they  ^'  owe  nothing"  to  the  plaintiff,  and  in  the  action  of  covenant,  they 
may  plead  generally  that  ^^  they  have  not  broke  the  covenants  in  such 
policy  contained  or  any  of  them."  Afterwards,  when  they  were  enabled 
by  Stat.  36  G.  3,  c.  26,  above  mentioned,  to  insure  houses  and  goods 
from  fire,  the  legislature,  no  doubt  intending  to  give  them  the  same 
facility  of  pleading  in  this  case  that  they  had  in  the  other,  expressed 
their  intention  in  the  words  above  mentioned,  namely,  that  the  defendant 
might  ^'  plead  the  general  issue,  and  give  the  special  matter  in  evidence." 
r*28l1  *^^  practice,  I  believe  this  company  always  plead  that  they 

have  not  broken  the  covenants  in  the  said  policy  contained,  or 
any  of  them ;  and  if  they  wish  to  put  the  execution  of  the  policy  in 
issue,  they  also  plead  non  est  f(ictum. 

PLEA,   NON   EST  FACTUM. 

In  the  Queen's  Bench.  of  assurance  is  not  their  deed,  &c. ;  and 

The day  of a.  d.  1845.  of  this  ihey  put  themselves  upon  the 

The  defendants  by  6.  H.  their  attorney^  country,  &c. 
say,  that  the  supposed  deed  poll  or  policy 

PLEA,  THAT  DEFENDANTS  DID  NOT  BREAK  THE  COVENANTS. 

And  for  a  further  plea  in  this  behalf,  the  said  declaration  mentioned,  or  any  of 

the  defendants  say,  that  they  have  not  them ;  and  of  this  they  put  themselves 

broken  the  covenants  contained  in  the  upon  the  country,  &c. 
said  deed  poll  or  policy  of  assurance  in 
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Under  non  cBt  factum^  the  plaintiff  must  produce  and  prove  the  policy, 
in  the  ordinary  way.  He  must  also  prove  the  amount  of  damage  he 
has  sustained. 

The  other  plea  seemingly  puts  in  issue  the  breach  only ;  that  is  to  say, 
it  calls  upon  the  plaintiff  merely  to  prove  that  the  defendants  have  bro- 
ken their  covenants :  but  under  this  plea,  the  defendants,  by  virtue  of 
the  Stat.  86  G.  3,  c.  26,  may  give  in  evidence  any  matter  which  will  dis- 
prove any  of  the  averments  in  the  declaration,  or  any  matter  of  defence, 
which,  were  it  not  for  the  statute,  must  have  been  specially  pleaded. 
As  to  the  matter  of  the  averments,  therefore,  if  it  be  material  to  put 
the  plaintiff  on  the  proof  of  them,  it  may  be  a  question  of  prudence 
whether  it  will  not  be  better  for  the  defendants  to  waive  their  privilege 
under  the  statute,  and  traverse  the  averments,  in  which  case  the  onus  of 
proof  will  be  thrown  ^pon  the  plaintiff;  but  any  special  defences  must 
in  that  case  be  pleaded.  In  actions  against  other  companies,  where  the 
defendants  have  not  the  privilege  above  mentioned,  and  the  action  is  in 
assumpsit,  the  general  issue  will  put  in  issue  merely  the  consideration 
and  the  promise,  but  not  the  averments  or  the  breach ;  and  if  the  de- 
fendants would  deny  these,  they  must  traverse  them.  And  all  matters 
in  confession  and  avoidance  must  be  specially  pleaded.  See  ante,  vol. 
i.  p.  79,  &c.  We  shall  here  therefore  treat  of  the  traverses  and  special 
pleadings,  as  if  they  were  to  be  pleaded. 

II.  GENERAL  TRAVERSE  OF  THE  AVERMENTS. 

And  for  a  further  plea  in  this  behalf,  or  asthi  averment  may  6e],  in  manner  and 

the  said  defendants  say  that  [at  the  time  form  as  the  plaintiff  has  above  in  his  said 

of  the  loss  and  damage  in  the  said  de-  declaration  alleged  and  stated;  and  of  this, 

olaration  mentioned,  the  plaintiff  was  not  they  the  defendants  put  themselves  upon 

interested,  in  the  said  insured  premises,  the  coontry,  &c. 
goods  (4*0.)}  in  the  said  policy  mentioned, 

As  to  the  traverse  of  a  negative  averment,  see  vol.  i.  p.  264. 

♦■VIDBHOl.  [*282] 

Under  the  averment  of  interest,  the  plaintiff  will  be  obliged  to  prove 
his  interest  in  the  property  insured.  He  must  prove  that  the  thing  in- 
sured was  his  property  at  the  time  of  the  loss ;  for  otherwise  he  could 
sustain  no  loss,  and  could  be  entitled  to  no  satisfaction.  See  Lynch  et 
al.  V.  Dalzell  et  al.,  8  Bro.  P.  C.  497. 

If  the  averment  as  to  the  payment  of  the  premium  be  traversed,  the 
plaintiff  must  prove  it. 

If  the  loss  by  fire  be  traversed,  the  plaintiff  must  prove  it.  Where 
a  policy  was  effected  against  ^'  loss  or  damage  by  fire"  upon  the  stock 
of  a  sugar-house,  the  different  stories  of  which  were  heated  by  a  chim- 
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nej  running  up  to  the  top  ;  and  the  insured  having  negligently  lighted 
the  fire,  without  opening  the  register  at  the  top,  the  heat  was  thereby  in- 
creased to  such  a  degree  as  to  spoil  the  sugar,  but  no  ignition  was  pro- 
duced: this  was  holden  not  to  be  a  ^Moss  or  damage  by  fire,"  within  the 
meaning  of  the  policy.     Austin  et  al.  y.  Drew,^  6  Taunt.  436. 

If  the  averment  as  to  the  compliance  with  a  warranty  be  traversed, 
the  plaintiff  must  prove  it.  See  Newcastle  Fire  Ins.  Go.  v.  Macmorran, 
3  Dow.  255,  ante,  p.  274.  But  where  a  policy  upon  a  cotton  mill,  war- 
ranted that  the  mill  should  be  "  worked  by  day  only ;"  and  in  an  action 
on  the  policy,  the  defendants,  instead  of  traversing  the  averment  that 
the  mill  had  been  worked  by  day  only,  pleaded  that  the  steam  engine 
and  certain  upright  and  horizontal  shafts,  being  parts  of  the  mill,  were 
at  divers  times  between  the  date  of  the  policy  and  the  time  of  the  fire, 
without  the  leave  or  consent  of  the  defendants,  worked  by  night ;  the 
court  held  the  plea  to  be  bad ;  the  defendants,  in  order  to  show  a  breach 
of  the  warranty,  should  have  pleaded  that  the  miU  was  worked  by  night, 
and  then  it  would  be  a  matter  of  evidence  whether  what  was  done 
amounted  to  a  working  of  the  mill ;  but  as  the  plea  stood,  it  did  not  ne- 
cessarily follow  that  what  was  stated  in  it  was  a  working  of  the  mill  at 
all.  Mayall  et  al.  v.  Mitford  et  al.,P  6  Ad.  k  El.  570 ;  see  also  White- 
head V.  Price,  2  Cr.  M.  &  R.  447.(*) 

If  an  averment  of  compliance  with  any  of  the  conditions  endorsed  on 
the  policy,  or  contained  in  any  of  the  proposals  of  the  company  referred 
to  in  the  policy  be  traversed, — then  if  the  traverse  be  in  the  negative, 
the  plaintiff  must  prove  the  averment ;  but  if  the  averment  be  in  the 
negative,  and  the  traverse  in  the  affirmative,  the  defendant  must  prove 
his  traverse.  And  if  any  of  these  be  a  condition  precedent  to  the  plain- 
tiff's right  to  recover,  the  compliance  with  it  must  be  strictly  averred,  and 
be  as  strictly  proved.  And  therefore  where,  by  the  proposals  of  the 
Phoenix  Insurance  Company,  it  was  stipulated  that  ^^  persons  insured 
shall  give  notice  of  the  loss  forthwith,  deliver  in  an  account,  and  procare 
a  certificate  of  the  minister,  churchwardens,  and  some  reputable  house- 
P^Q(^Q•1  holders  of  the  parish,  importing  that  they  knew  the  '''character 
''  -*  of  the  assured,  and  believed  that  he  really  sustained  the  loss, 
and  without  fraud ;"  in  an  action  on  a  policy  effected  with  the  company, 
it  was  holden  that  the  procuring  of  such  certificate  was  a  condition 
precedent  to  the  right  of  the  assured  to  recover,  and  that  the  alleged 
fact  of  the  minister  having  wrongfully  refused  to  sign  such  a  certificate 
was  wholly  immaterial.  Worseley  v.  Wood  (in  error),  6  T.  R.  710, 
reversing  the  judgment  in  Wood  et  al.  v.  Worseley,  2  H.  Bl.  574 ;  S. 
P.  Routledge  v.  Burrell,  1  H.  Bl.  254 ;  see  Shaw  v.  Robberds,  ante, 
p.  277. 

•  Eng.  Com.  Law  R.,  vol  1.  r  Id.  33. 
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SECTION     IV. 
SPECIAL  PLEADINGS. 
PLEA,    CONCEALMENT. 

This  plea,  and  the  replication  to  it,  may  readily  be  framed  from  the 
precedents,  ante,  p.  223.  The  law  upon  the  subject,  also,  is  the  same 
as  in  the  case  of  a  marine  insurance.  See  ante,  p.  224.  Where  a 
person  at  Heligoland,  having  two  warehouses,  wrote  to  an  agent  in 
London  to  effect  an  insurance  upon  one  of  them,  and  on  the  goods 
stored  in  it,  and  which  was  done  accordingly ;  it  appeared,  however, 
that  the  warehouse  was  next  to  a  boat-builder's  workshop,  which  on  the 
11th  of  July  took  fire,  and  although  it  was  then  extinguished,  the  owner 
of  the  warehouse  employed  four  persons  to  sit  up  that  night  to  watch 
lest  the  fire  should  break  out  again,  and  at  the  same  time  wrote  to  have 
the  insurance  effected,  as  already  mentioned,  without  disclosing  any  of 
these  facts,  and  the  mail  being  then  closed,  procured  the  captain  of  the 
mail  packet  to  take  charge  of  his  letter,  and  put  it  into  the  post-office 
at  Guxhaven ;  the  fire  again  broke  out  early  on  the  18th  of  July,  and 
consumed  this  warehouse  and  the  goods  in  it :  it  was  holden  that  this 
concealment  avoided  the  policy,  and  that  the  assured  could  not  recover. 
Bufe  V.  Turner  et  al.,^  6  Taunt.  838. 

PLEA,   FRAUD. 

Fraud  of  course  will  vitiate  the  contract,  and  prevent  the  plaintiff's 
recovering.  If  the  fraud  be  in  the  obtaining  of  the  insurance,  it  may 
be  pleaded  in  the  manner  directed,  ante,  p.  236.  If  it  arise  afterwards, 
the  defendants  may  avail  themselves  of  it  either  under  a  traverse  of 
some  of  the  averments  in  the  declaration,  or  by  a  special  plea.  If  it 
consist  in  putting  a  false  value  upon  the  property  destroyed,  the  defen- 
dants may  show  the  true  value  under  a  traverse  of  the  averment  of  inte- 
rest, or  indeed  under  the  general  issue  in  the  computation  of  the  damages. 
Where  upon  an  issue  whether  the  plaintiff  was  interested  in  certain 
goods  destroyed  by  fire,  a  witness  called  by  him  stated  that  invoices  of 
the  goods,  and  letters  of  advice,  purporting  to  have  been  written  by 
himself  at  Edinburgh,  were  in  reality  fabricated  *in  London  r-^QOA-\ 
after  the  fire  by  the  plaintiff's  direction :  it  was  holden  that  the  ^  -^ 
plaintiff  might  call  other  witnesses  to  disprove  the  alleged  fabrication, 
and  to  show  the  genuineness  of  the  documents.  Friedlander  v.  London 
Ass.  Co.,  1  Nev.  &  M.  81.  Where  the  plaintiff  effected  a  policy  of  in- 
surance against  fire,  with  a  condition  that  he  should  forfeit  all  benefit 
under  it  if  there  should  be  any  fraud  or  false  swearing  in  any  claim  he 
should  make ;  and  a  fire  happening,  the  plaintiff  made  affidavit  of  da- 
mage to  the  extent  of  1085/. :  but  having  sued  for  the  amount,  and  the 

^  Eng.  Com.  Law  R.^  vol.  1. 


342  archbold's  law  of  kisi  prius. 

jury  having  given  him  a  verdict  for  5007.  only,  the  court,  upon  applica- 
tion of  the  defendants,  set  aside  the  verdict,  and  granted  a  new  trial. 
Levy  y.  Baillie,'  7  Bing.  349.  Where  the  defence  was,  that  the  plaintiff 
wilfully  set  fire  to  the  insured  premises,  and  the  judge  at  the  trial  told 
the  jury  that,  in  order  to  find  a  verdict  against  the  plaintiff,  they  should 
be  satisfied  that  the  crime  imputed  to  him  was  as  fully  and  satisfactorily 
proved  as  would  warrant  them  in  finding  him  guilty  upon  an  indictment 
for  the  same  offence ;  the  court  held  the  direction  to  be  correct.  Thur- 
tell  v.  Beaumont,'  1  Bing.  339. 

PLEA,   MISREPRESENTATION. 

This  plea  may  readily  be  framed  from  the  form,  ante,  p.  232 ;  and 
the  law  upon  the  subject  is  the  same  as  is  there  stated  with  respect  to 
marine  insurances. 

OTHER  PLEAS. 

Besides  these  pleas,  the  defendant  may  plead  any  other  pleas  usually 
pleaded  in  the  form  of  action  adopted,  wherever  they  become  necessary. 
See  the  1st  volume  of  this  work  as  to  the  Special  Pleadings  in  Covenant 
and  Assumpsit. 


SECTION    V. 
VERDICT  AND  COSTS. 

Verdict. — In  the  case  of  insurances  against  fire,  the  policy  is  never 
deemed  a  valued  policy,  as  in  the  case  of  marine  insurances,  but  the 
assured  can  recover  only  to  the  extent  that  he  can  prove  that  he  is  actu- 
ally damnified,  that  is  to  say,  to  the  amount  of  the  value  of  the  property 
destroyed  or  damaged.  Where,  upon  an  insurance  by  J.  S.  of  his  "  in- 
terest in  the  Ship  Inn  and  offices,*'  which  were  afterwards  partly  burnt, 
he  insisted  on  his  right  to  recover  compensation  for  the  loss  occasioned 
by  his  being  obliged  to  hire  other  premises  whilst  his  own  were  being 
repaired,  and  by  the  refusal  of  persons  to  go  to  the  inn  whilst  under 
repair,  but  the  court  held  that  he  was  not  entitled  to  recover  any  sum 
on  either  of  those  accounts  under  the  present  policy ;  the  profits  of  a 
business  no  doubt  are  insurable,  but  then  they  must  be  insured  as  such. 
Re  Wright  and  Pole,*  1  Ad.  &  El.  621.* 

'  Where  an  insured  party  sustains  damage  by  reason  of  the  removal  of  goods 
under  the  apprehension  that  they  would  by  injured  by  the  Barnes  from  an  adjoining 
fire,  his  own  house  not  having  been  touched,  it  was  hdd  that  such  loss  was  not 
covered  by  an  insurance  against  fire.  HiUier  v.  Alleghany  Ins.  Co.,  3  Penn.  State 
R.  470. 

Under  a  policy  of  insurance  against  fire,  there  can  be  no  recovery  for  loss  aocra- 

r  Eiit^.  Com.  Law  R.^  vol.  20.  •  Id.  8.  <  Id.  28. 
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♦Intbrbst. — In  actions  on  policies  of  insurance  made  after  r^oocT 
the  14th  August,  1833,  the  jury  may,  if  they  think  fit,  give  L  285] 
damages  in  the  nature  of  interest,  over  and  above  the  money  recovera- 
ble.  3  &  4  W.  4,  c.  42,  8.  29. 

Costs. — The  party  succeeding  is  entitled  to  costs,  as  in  ordinary 
cases  in  the  same  form  of  action.  If  there  be  several  issues,  some  found 
for  the  plaintiff,  some  for  the  defendant,  each  party  shall  be  entitled  to 
his  costs  of  the  issues  found  for  him.  B.  G.  H.  2  W.  4,  s.  74 ;  see  2 
Arch.  Pr.  68. 


CHAPTER    III. 
INSURANCE  UPON  LIVES. 

SECTION    I. 
THE  POLICY  OP  INSURANCE,  AND  ITS  CONSTRUCTION. 

I.   POBM  OP  THE  POLIOT. 

Whebeas  a.  B.,  the  person  assured  by  this  policy,  is  desirous  and 
hath  proposed  to  effect  an  assurance  with  the  Law  Life  Assurance  So- 
ciety, in  the  sum  of upon  his  life  [for  the  whole  continuance  there- 
of], and  hath  caused  to  be  delivered  into  the  office  of  the  said  society, 

a  declaration  or  statement  in  writing,  bearing  date  the day  of , 

signed  by  him,  whereby  it  was  declared,  amongst  other  things,  that  the 

age  of  the  said  A.  B.  did  not  exceed years ;  that  he  had  had 

the  small-pox  or  the  cow-pox ;  that  he  had  not  had  the  gout ;  and  that 
he  had  not  had  the  asthma,  any  fit  or  convulsions  since  infancy,  ha- 
bitual cough,  spitting  of  blood,  rupture,  or  insanity ;  and  that  he  was 
then  in  good  health,  and  did  ordinarily  enjoy  good  health,  and  that  he 
was  not  aware  of  any  disorder  or  circumstance  tending  to  shorten  his 
life,  or  to  render  an  assurance  on  his  life  more  than  usually  hazardous, 
unless  should  be  so  considered :  and  whereby  he  agreed  that  such 

declaration  or  statement  should  be  the  basis  of  the  contract  between 
himself  and  the  said  society.     And  whereas  the  said  assured  hath  paid 

to  the  directors  of  the  said  society  the  sum  of as  the  premium  or 

consideration  for  the  assurance  of  the  said  sum  of upon  his  own 

life,  for  the  space  of  one  year,  commencing  this  day,  and  terminating 

on  the day  of ,  both  inclusive :  the  receipt  whereof  is  hereby 

acknowledged. 

ing  to  woodwork  which  was  intended  to  have  been  used  on  the  insured  house,  but 
which  was  deposited  in  an  adjoining  house,  also  insured,  and  was  there  consumed. 
Ellmaker  v.  Franklin  Fire  Ins.  Co.,  5  Penn.  State  R.  183. 
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Now  therefore  this  policy  witnesseth,  that  it  is  hereby  declared^  on 
the  behalf  of  the  said  society,  by  the  three  directors  thereof  whose 
names  are  hereanto   subscribed,  that  in  case  the  said  assured  shall 

r*9ftfil  *^^®  before  or  upon  the  said day  of ,  in  the  said  year 

L  J  284 — ;  or  in  case  he  shall  survive  that  day,  and  he  or  his  as- 
signs shall,  before  or  upon  each day  of which  will  be  in  the 

said  year  184 — ,  and  in  each  and  every  succeeding  year  during  which 
he  shall  be  living,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
directors  of  the  said  society  for  the  time  being,  the  annual  premium  or 

sum  of of  lawful  money  current  in  Great  Britain :  the  stocks, 

funds,  securities,  and  property  of  the  said  society,  shall  be  subject  and 
liable,  according  to  the  provisions  of  the  deed  or  deeds  of  settlement  of 
the  said  society,  to  satisfy  and  make  good  to  the  executors,  administra- 
tors, or  assigns  of  the  said  assured,  within  three  calendar  months  nejct 
after  proof  shall  have  been  given  to  the  satisfaction  of  the  directors  of 

the  said  society,  of  the  death  of  the  said  assured,  the  full  sum  of 

of  lawful  money,  together  with  such  further  sum  or  sums,  if  any,  ns 
shall  have  been  assigned  to  or  in  respect  of  this  policy,  pursuant  to  the 
rules  and  regulations  for  the  time  being  of  the  said  society,  as  or  by 
way  of  bonus  or  addition  to  the  sum  hereby  assured.  Provided  never- 
theless, that  in  case  any  untrue  or  fraudulent  allegation  be  contained 
in  the  declaration  or  statement  so  as  aforesaid  delivered  into  the  office 
of  the  said  society,  then  this  policy  of  assurance  shall  be  void,  and  all 
moneys  paid  thereunder  shall  be  forfeited  to  the  said  society.  Provided 
also,  that  this  policy,  and  the  assurance  hereby  effected,  are  and  shall 
be  subject  and  liable  to  the  several  conditions,  restrictions,  and  stipula- 
tions hereupon  endorsed,  so  far  as  the  same  are  or  shall  be  applicable, 
in  the  same  manner  as  if  the  same  respectively  were  here  repeated  and 
incorporated  in  this  policy.  Provided  always  nevertheless,  that  the 
subscribed  capital  stock  of  one  million  sterling,  and  other  the  stocks, 
funds,  securities,  and  property  of  the  said  society  remaining,  at  the  time 
of  any  claim  or  demand  made,  unapplied,  and  undisposed  of,  in  pur- 
suance of  the  trusts,  powers,  and  authorities  contained  in  the  said  deed 
or  deeds  of  settlement,  shall  alone  be  liable  to  answer  and  make  good 
all  claims  and  demands  upon  the  said  society.  And  that  no  director 
or  other  proprietor  of  the  said  society,  his  heirs,  executors,  or  adminis- 
trators, shall,  by  reason  of  any  policy,  or  of  the  whole  of  the  policies 
taken  together,  which  any  director  has  signed  or  may  sign,  be  in  any 
wise  individually  subject  or  liable  to  any  such  claims  or  demands, 
beyond  the  amount  of  the  unpaid  part  of  his  share  or  shares  in  the  sub- 
scribed capital  stock  of  one  million.  Provided  also,  and  it  is  hereby 
declared  and  agreed,  that  the  directors  whose  names  are  subscribed  to 
this  policy,  or  any  or  either  of  them,  or  their  respective  heirs,  executors, 
and  administrators,  shall  not  nor  will  demur  for  want  of  parties  to  any 
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bill  which  may  be  filed  against  them  in  any  Court  of  Equity  respecting 
any  claim  upon  this  policy,  nor  take  any  formal  or  technical  objection 
whereby  a  fair  and  just  investigation  of  the  merits  of  any  question  aris- 
ing upon  the  validity  of  such  claim  may  be  prevented,  or  in  any  manner 
obstructed :  so  nevertheless  that  no  director  or  other  proprietor,  his 
heirs,  executors,  "^or  administrators,  shall  in  any  case  be  indivi-  r^oorr-i 
dually  liable  beyond  the  amount  specified  in  the  last  preceding  ^  -^ 
proviso. 

In  witness  whereof,  we,  three  of  the  directors  of  the  said  society, 

have  hereunto  set  our  hands,  this day  of y  in  the  year  of  our 

Lord . 

CONDITIONS  SND0B8BD  THBBBON. 

Policies  will  not  be  considered  to  be  in  force  beyond  thirty  days  after 
the  expiration  of  the  year,  unless  the  premium  then  due  shall  have  been 
paid  to  the  society.  But  should  proof  be  given  to  the  satisfaction  of 
the  directors  that  the  party  or  parties  whose  life  or  lives  hath  or  have 
been  assured  continue  in  good  health,  the  policies  may  be  revived,  at 
any  period  within  six  months,  on  the  payment  of  a  fine  to  be  fixed  by  a 
board  of  directors,  not  exceeding  ten  shillings  per  cent,  on  the  sum  as- 
sured ;  or  at  any  period  within  thirteen  months,  on  the  payment  of  such 
fine  as  a  board  of  directors  may  think  reasonable. 

Policies  will  become  void  if  the  parties  whose  lives  have  been  ^ssured 
shall  go  beyond  the  limits  of  Europe,  or  shall  die  on  the  high  seas 
(except  in  passing  from  one  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  to  another,  and  to  and  from  the  Islands  of  Guern- 
sey, Jersey,  Alderney,  Sark,  and  Man,  and  also  in  time  of  peace,  in 
king's  ships  and  packet  or  passage  vessels  to  and  from  British  and 
foreign  ports  in  the  English  channel,  between  the  Texel  and  Brest, 
both  inclusive) ;  or  being  or  becoming  military  or  naval  men,  shall  be 
called  into  actual  service,  unless  in  each  case  permission  shall  have 
been  granted  by  the  directors ;  which  may  be  obtained  on  such  parties 
attending  personally  to  give  every  requisite  explanation,  and  paying  a 
premium  adequate  to  the  extra  risk,  to  be  settled  by  the  directors. 

Assurances  made  by  persons  on  their  own  lives  who  shall  die  by  duel- 
ling, or  by  their  own  hands,  or  by  the  hands  of  justice,  will  become 
void  so  far  as  respects  such  persons,  but  shall  remain  in  force  so  far  as 
any  other  person  or  persons  shall  then  have  a  bond  fide  interest  therein, 
acquired  by  assignment  or  by  legal  or  equitable  lien,  upon  due  proof  of 
the  extent  of  such  interest  being  made  to  the  directors ;  and  if  any 
person  assured  upon  his  own  life,  and  who  shall  have  been  so  for  at  least 
five  years,  shall  die  by  his  own  hands,  and  not  felo  de  «e,  the  directors 
shall  be  at  liberty,  if  they  think  proper,  to  pay  for  the  benefit  of  his 
family  any  sum  not  exceeding  what  the  society  would  have  paid  for  the 
purchase  of  his  interest  in  the  policy,  if  it  had  been  surrendered  to  the 
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society  the  day  previous  to  his  decease,  provided  that  the  interest  in 
such  assurance  shall  be  in  the  assured,  or  in  any  trustee  or  trustees  for 
him,  or  for  his  wife  or  children,  at  the  time  of  his  decease. 

All  claimants,  upon  the  decease  of  any  person  whose  life  shall  have 
been  assured  by  the  society,  must,  if  required,  make  proof  thereof,  and 
give  such  further  information  respecting  the  same,  as  the  directors  shall 
think  reasonable. 

r*2R81  ^Reasonable  proof  will  also  be  required  of  the  time  of  birth, 
'"  '^  unless  that  fact  shall  have  been  previously  established ;  in  which 
case  the  same  will  be  admitted  by  endorsement  on  the  policy. 

The  time  for  payment  of  claims  accruing  by  death  is  within  three 
calendar  months  after  the  proof  of  the  death  of  the  party  or  parties 
upon  whose  life  or  lives  the  assurance  has  been  effected. 

11.   CONSTRUCTION   OP  THB   POLICY. 

A  policy  of  insurance  upon  a  life,  like  the  policy  in  the  case  of  ma- 
rine insurance  (see  ante,  p.  145),  must  be  understood  in  the  plain, 
ordinary,  and  popular  sense  of  the  terms  used  in  it.  We  shall  consider 
the  different  parts  of  it  under  the  following  heads : 

The  declaration. — This  is  a  declaration  in  writing,  usually  mUde 
by  persons  applying  to  have  their  lives  insured,  upon  considering  which 
the  directors  of  the  insurance  company  decide  whether  they  will  insure 
the  lif|  proposed  or  not,  and  if  they  do,  upon  what  terms.  It  is  in  the 
nature  of  the  representation  made  upon  effecting  a  marine  policy  upon 
a  ship  or  goods,  which  we  have  had  occasion  to  notice  (ante,  p.  232), 
and  like  it,  it  should  be  made  with  the  greatest  good  faith,  and,  in  point 
of  prudence,  should  be  strictly  true ;  for  any  material  misrepresentation 
in  it  will  have  the  effect  of  avoiding  the  policy.  But  still  a  reasonable 
interpretation  must  be  given  to  it.  As  to  the  statement  in  it,  that  the 
party  is  not  aware  of  any  disorder  tending  to  shorten  his  life,  it  has 
been  holden,  upon  the  same  words  in  the  declaration  required  by  the 
Equitable  Insurance  Office,  that  it  is  not  to  be  concluded  that  a  disorder 
with  which  the  assured  was  afflicted  before  he  effected  the  insurance  is 
a  ^^  disorder  tending  to  shorten  life"  within  the  meaning  of  the  declara- 
tion, merely  because  the  party  afterwards  dies  of  it :  but  to  come 
within  the  meaning  of  that  declaration,  it  must  be  a  disorder  which 
generally  has  that  tendency.  Watson  v.  Mainwaring,  4  Taunt.  763. 
So,  where  the  declaration  stated  that  the  party  had  not  been  afflicted 
with  or  subject  to  gout,  vertigo,  fits,  &;c.,  it  was  holden,  that  the  party's 
having  had  an  epileptic  fit  in  consequence  of  an  accident  did  not 
falsify  this  declaration  ;  to  vacate  the  policy,  it  must  be  shown  that  the 
assured  was  liable  or  subject  to  fits,  &c.,  either  constitutionally,  or 
had  become  so  from  accident  or  otherwise.  Ghattock  v.  Shawe,  1  Moo. 
&  Rob.  498. 

Conditions,  stipulations,  etc. — ^Besides  the  declaration  above  men* 
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tionedy  which,  after  being  made  by  a  separate  instrument,  is  afterwards 
usually  embodied  in  the  policy,  there  are  also  usually  certain  conditions 
or  stipulations  endorsed  upon  the  policy,  which  must  be  deemed  a  part 
of  it,  and  of  the  same  force  and  effect  as  if  expressed  in  the  body  of  it. 

♦As  to  the  time  for  payment  of  the  premium,  the  policy  in  p^^oooT 
this  case,  in  the  body  of  it,  assigns  a  particular  day  in  each  ^  -> 
year,  during  which  the  party  whose  life  is  insured  ^^ shall  be  living,"  for 
the  payment  of  it,  and  makes  the  payment  of  it  on  or  before  that  day 
a  condition  precedent  to  the  liability  of  the  company  to  pay  the  sum 
insured.  But  in  the  conditions  endorsed,  it  is  stipulated  that  the  policy 
shall  not  be  considered  to  be  in  force  beyond  thirty  days  after  the 
expiration  of  the  year,  that  is  to  say,  after  the  day  on  which  the 
premium  is  payable  according  to  the  terms  of  the  policy.  It  may  per- 
haps be  questioned,  whether  this  endorsement  has  the  effect  of  making 
the  company  liable,  in  case  the  death  takes  place  during  the  thirty 
days,  and  before  the  premium  for  the  year  has  been  actually  paid ;  or 
whether  it  may  not  be  understood  as  merely  stipulating  that  the  com- 
pany will  receive  the  premium  as  matter  of  course,  if  paid  within  these 
thirty  days,  and  if  the  party  at  that  time  ''shall  be  living,"  without 
requiring  the  policy  to  be  revived,  but  that  afterwards  proof  must  be 
given  the  directors  of  the  party  whose  life  is  insured,  not  only  being 
alive,  but  continuing  in  good  health,  and  a  penalty  paid,  to  induce  the 
directors  to  revive  the  policy.  Where  one  Want  effected  a  polic^  with 
the  Life  Assurance  Society,  whereby  in  consideration  of  a  certain  pre- 
mium to  be  paid  quarterly  during  the  life  of  Want,  the  society  agreed 
to  pay  his  wife  a  certain  annuity  after  his  death ;  and,  by  the  rules  of 
the  society,  if  any  member  neglected  to  pay  up  the  quarterly  premiums 
for  fifteen  days  after  they  were  due,  the  policy  was  declared  to  be  void, 
unless  the  member,  continuing  in  as  good  health  as  when  the  policy  ex- 
pired, paid  up  the  arrears  within  six  months,  and  5«.  per  month  extra. 
Want  died  after  the  end  of  a  quarter,  but  before  the  expiration  of  the 
fifteen  days,  without  paying  the  quarterly  premium,  but  it  was  tendered 
after  his  death,  and  before  the  fifteen  days  had  expired,  by  his  wife, 
who  was  also  his  executrix :  the  court,  however,  held  that  this  did  not 
satisfy  the  requisition  of  the  policy  and  the  rules  of  the  society,  which 
required  such  payment  to  be  made  by  the  member  in  his  lifetime,  he 
continuing  in  as  good  health  as  when  the  policy  expired.  Want  et  al. 
V.  Blunt  et  al.,  12  East,  188. 

As  to  the  endorsed  stipulation  with  respect  to  the  party  whose  life  is 
insured  dying  "by  the  hands  of  justice,"  it  is  very  nearly  the  same  in 
effect  as  would  be  adjudged  by  a  court  of  law  or  equity  if  no  such  stipu- 
lation had  been  made,  namely,  that  if  the  insurance  were  effected  by  a 
stranger,  he  should  be  entitled  to  recover  to  the  extent  of  the  amount  of 
his  interest :  but  if  it  were  effected  by  the  party  himself,  his  personal 
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representative  could  not  recover  the  sum  insured  in  any  action  or  suit 
•gainst  the  insurance  company.  After  the  execution  of  Fauntleroy,  the 
assignee  of  bis  partners,  who  were  bankrupts,  commenced  a  suit  in  equity, 
to  recover  from  the  Amicable  Society  a  sum  which  Fauntleroy  had  in- 
P^oqoi  ^^^^^  upon  his  life.  It  appeared  that  he  had  insured  *his  life 
in  January,  1815,  and  paid  the  premiums  regularly  during  his 
life ;  but  in  June,  1815,  he  committed  a  felony,  for  which  he  was  con* 
victed  in  October,  and  executed  in  November,  1824 :  the  court  of  equity 
decreed  in  favour  of  the  plaintiff,  the  assigmee ;  but  the  decree  was 
afterwards  reversed  in  the  Lords,  on  the  ground  that,  by  the  general 
policy  of  the  law,  the  insurance  became  void  as  to  those  claiming  under 
and  in  right  of  Fauntleroy,  in  consequence  of  the  death  being  occasioned 
by  his  own  criminal  act.  Amicable  Society  v.  BoUand,  2  Dow.  &  Clark, 
1,  4  Bligh,  N.  S.  194. 

As  to  dying  by  his  own  hands:  Where  the  insured  threw  himself  into 
the  Thames,  and  was  drowned,  and  the  jury  found  that  he  intended  to 
destroy  his  life,  and  he  knew  that  he  should  thereby  do  so,  but  that  at 
the  time  he  committed  the  act  he  was  not  capable  of  judging  between 
right  and  wrong,  the  Court  of  Common  Pleas  (dis.  Tindal,  C.  J.)  held 
that  the  policy  was  thereby  avoided.  Borrodale  v.  Hunter,  12  Law  J. 
224,  cp.^ 

Stamp. — ^By  stat.  55  G.  8,  c.  184,  sch.  1,  the  following  are  the  stamps 
required  upon  policies  of  insurance,  '^  whereby  any  insurance  shall  be 
made  upon  any  life  or  lives,  or  upon  any  event  or  contingency  relating 
to  or  depending  upon  any  life  or  lives:" 

Where  the  sum  insured 

shall  not  amount  to  .     .     .        500L     .     .     .     .     1{. 


600L  and  not  amounting  to 
lOOOZ.' 
3000Z. 
5000Z.  and  upwards. 


li 


li 


lOOOZ. 
8000Z. 
5000Z. 


2/. 
il 


SECTION    II. 


THE  DBOLARAnOH. 

In  the  Queen's  Bench.  E.  F.  hie*  attorney,  complains  of  J.  N.,  0. 

The day  of ,  ▲.  d.  1845.  P.,  and  R.  S.,  the  defendants  in  this  suit, 

Middlesex  to  wit : — J.  S.,  executor  of  who  have  been  summoned  to  answer  the 

the  last  will  and  testament  of  A.  B.  de-  plaintiff  in  an  action  upon  promises.  For 

ceased,  and  the  plaintiff  in  this  suit,  by    that  whereas  heretofore,  to  wit,  on , 

I  Ace. — Clift  V.  Schwabe,  3  C.  B.  437.    Contra — Breastead  v.  Farmers'  Loan  Co.,  4 
Hill,  73. 
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by  a  certain  policy  of  insurance  by  the  after  the  making  of  the  said  policy,  and 

said  A.  B.  then  made  and  effected  with  whilst  the  same  was  and  remained  in  full 

the  Law  Life  Assurance  Society,  after    force,  to  wit,  on  the ,  the  said  A.  B. 

reciting  that  A.  B.  the  person  assured  by  died,  but  not  by  duelling,  or  by  his  own 

that  policy  [^c  asinihe  polity y  but  in  the  hands,  or  by  the  hands  of  justice ;  and 

past  terue  to  the  words]  f  should  he  ihehasiB  proof  was  then  given  to  the  satisfaction 

of  the  contract  between  himself  and  the  of  the  directors  of  the  said  society,  of  the 

said  society;  and  further  reciting  that  the  death  of  the  said  A.  B.    And  the  plaintiff 

said  assured  had  paid  [^c.  to  the  word]  in  fact  says  that  at  the  time  the  said  A. 

acknowledged  ;  it  was  thereby  declared  B.  signed  the  said  declaration  in  the  said 

and  agreed,  on  the  behalf  of  the  said  so-  policy  mentioned,  and  also  at  the  time 

ciety,  by  the  defendants,  as  three  of  the  the  said  policy  was  so  made  as  aforesaid, 

directors   thereof    whose    names   were  to  wit,  on  the  day  and  year  aforesaid,  the 

thereunto   subscribed,  that    l^c,  to   the    ageof  the  said  A.  B.  did  not  exceed 

words  at  the  end]  beyond   the   amount  years,  that  he  had  before  then  had  the 

specified  in  the  last  preceding  proviso ;  cow-pox,  that  he  had  not  then  or  before 

as  by  the  said  policy  of  insurance,  re-  then  had  the  gout,  or  asthma,  nor  had  he 

ference  being  thereunto  had,  will  more  had  any  fit  or  convulsion  since  infancy, 

fully  appear.     And   the    said    plaintiff  nor  had  he  then  or  before  then  any  habi- 

further  saith  that  the  several  conditions,  tual  cough  or  spitting  of  blood,  or  rupture 

restrictions    and    stipulations,    endorsed  or  insanity,  and  that  he  was  then  in  good 

upon  the  said  policy,  are  as  follow,  that  health,  and  did   ordinarily  enjoy  good 

is  to  say :  Policies  will  not  be  considered  health,  and  was  not  aware  of  any  dis- 

to  be  in  force  beyond  30  days  [^c.  as  in  order  or  circumstance  tending  to  shorten 

the  conditions^  to  the  end] .    And  thereupon  his  life,  or  to  render  an  assurance  on  his 

afterwards,  to  wit,  on  the  day  and  year  life  more  than  ordinarily  hazardous,  un- 

first  aforesaid,  in  consideration  that  the  less  —  should  be  considered.     \Here 

said  A.  B.,  at  the  request  of  the  defen-  also  introduce  any  averment  with  respect  to 

dants,  had  then  paid  to  the  said  society  the  conditions  endorsed  on  the  policy  ^  as  may 

r*2Qn  *  certain  *sum  of  money,  to  be  necessary.]     And  the  plaintiff  further 

L          J  wii,  the  sum  of /.,  as  a  pre-  says,  that  although  the  said  A.  B.  in  his 

mium  and  reward  for  the  assurance  of  lifetime  did,  at  all  times  from  the  making 

the  said  sum  of /.  upon  his  own  life  of  the  said  policy  until  the  time  of  his 

as  aforesaid,  as  in  the  said  policy  is  men-  death  aforesaid,  conform  himself  to,  and 

tinned,  and  had   then  undertaken   and  observe,  perform,  fulfil,   and    keep   all 

faithfully  promised  the  defendant  to  per-  things  in  the  said  policy  of  insurance,  and 

form  and  fulfil  the  said  policy  and  agree-  the  conditions  and  stipulations  therein 

ment  in  all  things  on  his  part  and  behalf  contained,  and  endorsed  thereon,  on  his 

to  be  performed  and  fulfilled,  the  defen-  part  and  behalf  to  be  performed  and  ful- 

dants  undertook  and  then  faithfully  pro-  filled,  according  to  the  form  and  effect  of 

mised  the  said  A.  B.  to  perform  and  fulfil  the  said  policy :  and  although  more  than 

the  said   policy  and   agreement   in   all  three  months  had  before  the  commence- 

things  on  the  part  and  behalf  of  the  said  mem  of  this  suit  elapsed  since  proof  was 

society  to  be  performed   and  fulfilled,  so  given  of  the  death  of  the  said  A.  B.  to 

And  the  plaintifi"  in  fact  says  that  the  the  satisfaction  of  the  directors   of  the 

premium  in  the  said  policy  mentioned  said  society,  as  aforesaid ;  and  although 

was  duly  paid  by  the  said  A.  B.  unto  the  the  stocks,  funds,  securities,  and  property 

directors  of  the  said  society  in  each  and  of  the  said  society,  were  at  the  time  of 

every  year  from  the  making*  of  the  said  the  making  of  the  said  policy,  and  still 

policy  to  and  until  the  time  of  the  death  are  sufiicient  to  pay  unto  the  plaintiff,  as 

of  the  said  A.  B.  as  hereinafter  men-  executor  of  the  said  A.  B.  the  said  sum 

tioned,  at  the  time  and  in  the  manner  in    of L]  of  all  which  premises  the  de« 

the  said  policy  in  that  behalf  mentioned,  fendants  afterwards,  and  before  the  com- 

And  the  plaintifi*  in  fact  further  says  that,  mencement  of  this  suit,  to  wit,  on  — , 
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had  notice  and  were  then  requested  by  have  hitherto  wholly  neglected  and  le- 

the  plaintiff,  to  pay  unto  him,  as  such  fused,  and  still  do  neglect  and  refuse,  to 

executor  of  the  said  A.  B.  as  aforesaid,  the  plaintiff's  damage,  as  such  executor 

the  said  sum  of        /.,  so  by  them  in-  as  aforesaid  of         f.,  and  thereupon  he 

sured  for  the  said  A.  B.  as  aforesaid :  yet  brings  suit,  &c.    And  the  plaintiff  brings 

the  defendants,  disregarding  their  said  into  court  here  the  letters  testamentary  of 

undertaking  and  promise,  have  not,  nor  the  said  A.  B.  deceased,  whereby  it  fully 

hare  the  said  society,  or  any  person  on  appears  to  the  court  here  that  the  plaintiff 

their  behalf,  as  yet  paid  unto  the  plaintiff  is  executor  of  the  last  will  and  testament 

the  said  sum  of /.,  or  any  part  there-  of  the  said  A.  B.  deceased,  and  has  the 

of,  but  the  defendants  to  do  the  same  execution  thereof,  &c. 

There  is  no  necessity  in  general  for  a  count  for  money  had  and  re- 
ceived, as  in  the  case  of  marine  insurance ;  for  as  there  is  always  an 
inception  of  the  risk  in  the  case  of  a  life  insurance,  there  can  be  no  right 
r*2Q21  *^  *  return  of  premium,  even  although  it  turn  *out  ultimately 
that  the  insurance  company  arc  not  liable.  Per  Ld.  Mansfield, 
C.  J.,  2  Doug.  789 ;  Cowp.  669. 

See  the  observations  on  the  declaration  in  the  last  chapter,  ante,  pp. 
279,  280. 


6BCTI0N  III. 
PLEADINGS  AND  EVIDBNCE. 

I.   THE   QENEBAL  ISSUE. 

In  the  Queen's  Bench.  mise,  in  manner  and  form  as  the  said 

The day  of,  1845.  plaintiff  has  above  thereof  complained 

J.  N.  &  ors.  1     The  defendants^  by  6.  H.  against  them  ;  and  of  this  they  put  them- 

ats.        >  their  attorney,  say  that  they  selves  upon  the  country,  &c. 
J.  S.  exr.     )  did  not  undertake  or  pro- 

■VIDBXCI. 

This  puts  in  issue  merely  the  policy  and  its  execution ;  but  it  is  no 
denial  whatever  of  the  averments  or  breach ;  if  the  defendants  intend  to 
deny  these,  they  must  traverse  them.  The  policy  is  proved  in  the  ordi- 
nary way,  by  the  attesting  witness,  if  there  be  one,  or  if  he  cannot  be 
produced,  then,  after  duly  accounting  for  his  absence  (see  Barron  v.  Fitz- 
gerald, 6  Law  J.  153),  by  proof  of  his  handwriting. 

This  being  a  policy  by  a  party  upon  his  own  life,  the  plaintiff,  if  en- 
titled to  recover,  is  entitled  to  damages  for  the  full  sum  insured.  But 
where  the  policy  has  been  effected  upon  the  life  of  another,  the  plaintiff 
must  prove  the  extent  of  his  interest  in  the  life,  namely,  the  amount  of 
the  debt  due  to  him  from  the  deceased,  or  the  like  (see  post,  293),  if  the 
sum  in  the  averment  of  interest  be  stated  after  a  videlicet,  as  is  usual ; 
and  this,  whether  the  averment  of  interest  be  traversed  or  not. 
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II.   GBKERAL  TRAVERSE   OF  THE  AVERMENTS. 

And  for  a  further  plea  in  this  behalf,  may  6f  ]  in  manner  and  form  as  the  plain- 
the  said  defendants  say  [that  the  premium  tiff  has  above  in  his  said  declaration  al- 
io the  said  policy  and  in  the  declaration  leged  and  stated ;  and  of  this  they,  the  de- 
mentioned,  was  not  paid  to  or  until  the  fendants,  put  themselves  upon  the  coon- 
death  of  the  said  A.  B.,  or  as  the  averment  try,  &c. 

As  to  the  traverse  of  a  negative  averment,  see  vol.  i.,  p.  264. 

iviuxNoa. 

If  the  averment  of  payment  of  the  premiums  be  traversed,  the  plain- 
tiff must  prove  it.  As  to  the  payment  of  it  after  the  year,  and  before 
the  expiration  of  the  thirty  days,  see  ante,  p.  289. 

If  the  death  of  the  party  whose  life  was  insured,  be  traversed,  the 
plaintiff  must  prove  it.  If  the  policy  be  for  a  time  certain,  as  for  a 
year,  it  includes  the  day  of  the  date,  and  that  day  twelvemonth  also ; 
and  if  the  party  die  on  the  latter  day,  the  insurance  '''company  rzKooQi 
will  be  liable.  Howard's  case,  2  Salk.  625,  1  Ld.  Raym.  480.  *-  ^ 
If  he  have  gone  to  sea  in  a  ship,  which  is  never  afterwards  heard  of, 
and  no  intelligence  be  received  of  him,  he  will  be  presumed  to  be  dead, 
and  it  will  be  a  question  for  the  jury,  upon  such  other  evidence  as  may 
be  adduced  to  them,  whether  he  died  before  the  time  limited  in  the  policy 
or  not.  Where  an  insurance  was  effected  upon  the  life  of  a  gentleman 
named  M'Lean,  from  the  30th  January,  1772,  to  the  80th  January, 
1778 ;  and  he  sailed  from  the  Gape  of  Qood  Hope  on  the  28th  No- 
vember, 1777,  in  a  sloop  of  war,  which  was  never  afterwards  heard  of, 
and  it  was  supposed  to  have  been  lost  in  a  storm  off  the  western  islands : 
in  an  action  on  the  policy,  after  proving  these  facts,  the  plaintiff  called 
witnesses,  who  proved  that  they  sailed  on  the  same  day  from  the  Gape, 
and  that  the  sloop  of  war  was  as  forward  as  they  on  the  voyage  on  the 
18th  or  14th  January,  the  last  time  they  saw  her,  and  which  was  the 
time  of  the  great  storm,  in  which  it  was  supposed  she  was  lost :  Ld. 
Mansfield,  G.  J.,  left  it  to  the  jury  to  say  whether  the  evidence  con- 
vinced them  that  M'Lean  died  before  the  30th  January,  and  that,  if  they 
thought  it  doubtful,  they  should  find  for  the  defendants ;  the  jury,  how- 
ever, found  a  verdict  for  the  plaintiff.  Patterson  v.  Black,  Park,  488. 
But  it  must  be  proved,  or  implied,  that  he  actually  died  before  the  day ; 
it  is  not  sufficient  to  prove  that  he  received  a  mortal  wound  before  the 
day  of  which  he  died  after  the  day.  Per  Willis,  J.,  in  Lockyer  v.  Offley, 
1  T.  R.  260. 

If  any  other  averment  be  traversed,  then  if  the  averment  be  in  the 
affirmative,  the  plaintiff  must  prove  the  matter  of  it ;  but  if  the  aver- 
ment be  in  the  negative,  and  the  traverse,  of  course,  in  the  affirmative, 
the  defendant  must  prove  his  traverse.     And  if  a  matter  of  any  aver- 
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ment  be  a  condition  precedent  to  the  plaintiff's  right  to  recover,  it  most 
be  strictly  averred,  and  as  strictly  proved. 

AvBRMBNT  OF  INTEREST. — The  policj  in  this  casc  being  effected  by  a 
party  upon  his  own  life,  it  is  not  required  that  the  plaintiff  should  aver 
in  his  declaration  that  he  had  any  interest  in  the  life  of  the  deceased. 
But  where  a  party  effects  an  insurance  on  the  life  of  another,  in  an  action 
on  the  policy  he  must  aver  and  prove  that  he  had  an  interest  in  the  life, 
and  to  what  extent.     The  law  upon  the  subject  is  thus : — 

By  Stat.  14  G.  3,  c.  48,  s.  1,  reciting  that  it  had  been  found  by  expe- 
rience that  the  making  of  insurances  upon  lives  or  other  events,  wherein 
the  assured  shall  have  no  interest,  had  introduced  a  mischievous  kind  of 
gambling :  for  remedy  thereof  it  was  enacted  that  ^'  no  insurance  shall 
be  made  by  any  person  or  persons,  bodies  politic  or  corporate,  on  the 
life  or  lives  of  any  person  or  persons  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for  whose  use,  benefit,  or  on 
whose  account  such  policy  or  policies  shall  be  made,  shall  have  no  in- 

r*2941  ^^'^^^^  ^^  *^7  ^^J  ^^  S^^^^S  ^r  wagering ;  and  that  every  as- 
surance made  contrary  to  the  true  intent  and  meaning  hereof, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever."  And  by 
sect.  2,  '^  it  shall  not  be  lawful  to  make  any  policy  or  policies  in  the  life 
or  lives  of  any  person  or  persons,  name  or  names  interested  therein,  or 
for  whose  use,  benefit,  or  on  whose  account,  such  policy  is  so  made  or 
underwrote."  And  by  sect.  3,  "in  all  cases  where  the  insured  hath 
interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  insurers  than  the  amount  or 
value  of  the  interest  of  the  assured  in  such  life  or  lives,  or  other  event 
or  events." 

Wherever,  therefore,  a  person  insures  the  life  of  another,  he  must  be 
interested  in  the  life,  and  he  must  aver  that  interest  in  the  declaration, 
otherwise  he  cannot  recover.  A  creditor,  however,  has  a  sufficient  in- 
terest in  the  life  of  his  debtor  to  enable  him  to  effect  a  valid  insurance 
upon  it,  Anderson  v.  Edie,  Park,  432,  provided  the  debt  be  not  illegal, 
such  as  a  gambling  debt,  Dwyer  v.  Edie,  Park,  432,  or  the  like.  So,  a 
creditor  has  a  sufficient  interest  in  the  life  of  a  person  who  undertakes 
to  pay  the  debt  of  his  debtor.  Lindeman  v.  Desborough,"  3  Car.  &  P. 
853.  But  as  the  insurance  in  such  a  case  is  in  substance  a  contract  of 
indemnity  only,  if,  after  the  death  of  the  debtor,  his  executors  pay  the 
debt  to  the  insuring  creditor,  the  latter  cannot  afterwards  sue  upon  the 
policy,  even  for  the  benefit  of  a  third  party,  who  furnished  the  execu- 
tors with  the  means  of  paying  the  debt.  Godsall  v.  Boldero,  9  East, 
72.  Where,  however,  a  policy  of  insurance  was  effected  on  the  life  of 
a  debtor,  as  a  security  to  the  lender  of  money,  and  the  lender  charged 
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the  premiums  to  his  debtor,  who  paid  them,  and  the  debt  was  also  paid, 
the  debtor  then  dying,  the  creditor  received  the  amount  of  the  insurance 
from  the  insurance  office,  and  was  then  sued  by  the  debtor's  executor, 
in  an  action  for  money  had  and  received,  to  recover  the  amount,  as 
money  had  and  received  to  his  use  as  executor :  Lord  Ellenborough, 
G.  J.,  held  that  the  plaintiff  was  entitled  to  recover ;  for  as  the  debtor 
was  regularly  charged  with  and  paid  the  premiums  of  the  insurance,  he 
would,  on  repayment  of  the  money  borrowed,  be  entitled  to  have  the 
policy  given  up  to  him,  and  he  might  then  continue  it  for  his  own 
benefit,  and  his  executor  would  be  entitled  to  receive  the  amount  from 
the  insurance  office.     Holland  v.  Smith,  6  Esp.  11. 

Also,  a  person  having  an  annuity  for  the  life  of  another  has  a  suffi- 
cient interest  in  that  life  to  insure  it.  Even  where  such  an  annuitant 
by  his  will  bequeathed  the  annuity  to  J.  S.,  and  desired  by  his  will  that 
his  executor  should  insure  the  life,  the  executor,  after  the  death  of  the 
testator,  was  holden  to  have  a  sufficient  interest  in  the  life  to  insure  it. 
Tidswell  v.  Angerstein,  Peake,  151. 

♦But  a  man  may  insure  his  own  life  for  the  benefit  of  his  r-*oQ;:i 
family  or  other  representatives  after  his  death ;  for  this  cannot  ^  -^ 
come  within  the  mischief  intended  to  be  remedied  by  the  statute.  It 
has  been  holden  even  that  a  wife  may  insure  her  husband's  life,  and 
may,  after  his  death,  sue  upon  the  policy,  without  averring  or  proving 
any  interest  in  the  life.  Reed  v.  Royal  Exchange  Ass.  Co.,  Peake,  Ad. 
Ca.  70.  But  a  father  cannot  effect  a  policy  on  the  life  of  his  son,  with- 
out a  pecuniary  interest  in  it.  Halford  v.  Kymer,^  10  B.  &  G.  724. 
In  one  case  it  was  insisted  in  argument,  that  a  party  may  insure  his 
life  for  the  benefit  of  another,  who  provides  the  funds  to  pay  the  pre- 
miums, and  intends  to  take  the  benefit  of  the  policy ;  but  the  court, 
without  expressing  an  opinion  upon  this  point,  decided  the  case  upon 
another.  Wainwright  v.  Bland  et  al.,  1  Mees.  &  W.  82  ;(*)  see  14  Q. 
8,  c.  48,  s.  2,  supra. 


SECTION    IV. 

SPECIAL  PLEADINGS. 

PLEA,   CONCEALMENT. 

This  plea,  and  the  replication  to  it,  may  readily  be  framed  from  the 
precedents,  ante,  p.  228.  The  law  upon  the  subject,  also,  is  the  same 
as  in  the  case  of  marine  insurance.  See  ante,  p.  224.  If  the  party 
insure  his  own  life,  he  must  disclose  everything  which  may  be  material 
for  the  insurers  to  know ;  if  he  insures  the  life  of  another,  he  must  dis- 
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close  everything  material  which  is  within  his  knowledge.  In  both  cases, 
the  concealment  of  anything  material  for  the  insurer  to  know,  which  is 
within  the  knowledge  of  the  assured,  will  avoid  the  policy.  There  are 
three  questions  therefore  for  the  jury  in  such  a  case : — Ist.  Whether  the 
fact  alleged  to  be  concealed  existed  within  the  knowledge  of  the  assured? 
2dly.  Whether,  at  the  time  of  effecting  the  insurance,  the  assured  con- 
cealed it  ?  and,  Sdly.  Whether  it  was  material  that  the  insurers  should 
have  been  made  acquainted  with  it  before  they  adopted  the  insurance? 
All  these  are  questions  entirely  for  the  consideration  of  the  jury.  If 
the  fact  be  proved  to  have  existed,  and  the  insurance  be  upon  the  life  of 
the  party  effecting  it,  the  presumption  of  course  will  be  that  he  knew 
of  it ;  but  even  in  that  case,  the  party  may  have  been  unwell  (insane, 
for  instance),  and  not  know  of  it,  and  his  not  stating  it  would  therefore 
be  no  concealment  which  would  affect  the  insurance.  See  Swete  v. 
Fairlie  et  al.,^  6  Oar.  &  P.  1.  But  if  the  insurance  be  upon  the  life 
of  another,  the  assured  will  not  be  affected  by  any  concealment,  unless 
the  fact  concealed  be  proved  to  be  within  his  knowledge,  or  the  know- 
ledge of  his  agent  concerned  in  effecting  the  insurance.  And  therefore, 
where  in  action  on  a  policy  of  insurance,  effected  by  a  husband  upon 
the  life  of  his  wife,  the  defendant  pleaded  that  before  the  making  of  the 
policy  the  wife  had  been  afflicted  with  delirium  tremens  and  erysipela- 
r*9Q«i  *^^®  *inflammation  of  the  legs,  which  the  plaintiff  (the  husband) 
•-  J  before  and  at  the  time  of  the  making  of  the  policy  well  knew ; 
and  that  at  the  effecting  of  the  policy  the  wife  was  examined,  but  had 
not  stated  these  matters :  but  the  jury  at  the  trial  having  negatived 
that  the  plaintiff  had  any  knowledge  of  these  disorders,  the  court  held 
upon  these  pleadings,  that  as  the  wife  was  not  the  general  agent  of  the 
husband  to  effect  the  insurance,  but  only  to  answer  particular  questions, 
the  knowledge  of  the  wife  was  not  the  knowledge  of  the  husband  in 
this  respect,  and  the  husband  was  not  affected  by  her  concealment. 
Huckman  v.  Fernie,  3  Mees.  &  W.  505.(*)  But  in  this  last  case  it  ap- 
peared also  that  the  wife,  upon  her  examination  before  the  directors  of 
the  Insurance  Company,  upon  being  asked  who  was  her  usual  medical 
attendant,  answered  that  G.  D.  was ;  but  C.  D.,  who  was  the  medicd 
attendant  on  her  husband's  family,  and  merely  prescribed  for  her  in  one 
or  two  very  trifling  cases,  when  called  in  to  some  other  members  of  the 
family,  whereas  A.  B.  was  her  medical  attendant  for  many  years  before 
and  up  to  the  time  of  her  marriage,  which  was  shortly  before  the  policy 
was  effected,  and  had  attended  her  when  afflicted  with  delirium  tremens 
and  erysipelatous  inflammation  of  the  legs.  Upon  the  evidence  to  this 
effect,  the  judge  left  it  to  the  jury  to  say  which  was  her  usual  medical 
attendant ;  and  the  jury  having  found  a  verdict  for  the  plaintiff,  the 
court  held  the  judge's  direction  to  be  wrong :  instead  of  leaving  it  to 
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the  jury  to  say  whether  A.  B.  or  C.  D.  was  her  usual  medical  attendant, 
he  should  have  left  it  to  them  to  say  whether  0.  D.  was  her  medical 
attendant  at  all ;  and  they  set  aside  the  verdict  and  granted  a  new 
trial.  Id.  In  another  case  at  nisi  prius,  where  it  appeared  that  the  in- 
surance was  effected  by  the  plaintiff  on  the  life  of  one  Abraham,  and 
he  being  examined,  declared  that  he  had  not  been  afflicted  with  any 
disease  except  occasionally  with  indigestion,  whereas  he  had  recently 
before  then  been  insane:  Lord  Denman,  G.  J.,  without  giving  any 
opinion  upon  the  point  whether  Abraham  was  to  be  deemed  the  agent 
of  the  plaintiff  upon  the  occasion  of  the  examination,  left  it  to  the 
jury  to  say  whether  Abraham,  at  the  time,  was  conscious  of  his  previous 
malady ;  and  they  found  that  he  was  not,  and  gave  a  verdict  for  the 
plaintiff.     Swete  v.  Fairlie  et  al.,'  6  Gar.  &  P.  1. 

Whether  the  fact  not  disclosed  were  one  which  ought  to  have  been 
mentioned  to  the  insurers  before  the  policy  was  effected,  is,  as  above 
mentioned,  a  question  for  the  jury,  and  must  in  all  such  cases  be  left  to 
them  specially,  and  their  attention  particularly  directed  to  it.  When 
an  insurance  was  effected  on  the  life  of  a  female,  previously  to  which, 
in  December,  1822,  she  was  examined  by  A.,  a  medical  man,  who  certi- 
fied to  the  insurers  that  she  was  in  a  good  state  of  health ;  and  again  in 
March,  1823 ;  and  in  April,  1823,  the  insurance  was  effected ;  but  be- 
tween December,  1822,  and  March,  1823,  she  had  been  ill  with  a  pul- 
monary attack,  and  had  been  attended  by  B.,  which  circumstance  was 
not  *disclosed  to  the  insurers,  and  she  died  of  diseased  lungs  in  p^oqptt 
April,  1824 :  in  an  action  on  the  policy,  the  judge  left  it  gene-  ^  -^ 
rally  to  the  jury  to  say  whether  any  misrepresentation  had  been  made 
to  the  defendants ;  but  the  court  held  that  not  to  have  been  sufficient, 
but  he  ought  to  have  called  upon  them  to  consider  whether  this  illness, 
and  the  attendance  of  B.,  ought  to  have  been  communicated  to  the  in- 
surers before  the  insurance  was  effected ;  and  they  granted  a  new  trial. 
Morrison  v.  Muspratt  et  al.,^  6  Bing.  60.  So,  where  the  conditions  of  a 
life  insurance  required  a  declaration  of  the  state  of  the  health  of  the  party, 
and  the  policy  was  to  be  valid  only  in  case  the  statement  should  be  free 
from  all  misrepresentation  or  reservation;  and  upon  a  policy  being 
effected  upon  the  life  of  a  female,  she  was  represented  as  residing  at 
Fisherton  Anger,  whereas  she  was  a  prisoner  in  the  county  goal  there : 
the  court  held  it  to  be  a  question  for  the  jury,  whether  the  imprison- 
ment was  a  material  fact  which  ought  to  have  been  communicated  to 
the  insurers.  Huguenin  v.  Rayley,''  6  Taunt.  186.  Even  although  the 
fact  be  not  disclosed,  merely  because  the  party  did  not  conceive  it  to  be 
material,  the  effect  is  the  same ;  the  simple  question  for  the  jury  to  con- 
sider is,  whether  the  fact  was  material ;  if  it  were,  it  should  have  been 
communicated  to  the  insurers.  Lindeman  v.  Desborough,'  8  B.  &; 
C.  686. 
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The  rules  of  the  different  insurance  offices  generally  express  that,  in 
case  of  concealment,  the  policy  shall  be  void.  Bat  this  is  not  very  ma- 
terial ;  for  if  it  be  not  so  expressed,  the  concealment  of  any  material  fact, 
which  ought  to  be  communicated  to  the  insurers,  will  by  law  vitiate  the 
policy. 

PLEA,    MISREPRESENTATION. 

This  plea  may  readily  be  framed  from  the  form,  ante,  p.  282 ;  and 
the  law  is  the  same  as  is  there  stated  with  respect  to  marine  insurances. 
Even  where  a  party  about  to  insure  her  life  for  two  years,  in  answer 
to  certain  oral  questions  falsely  represented  her  object  in  effecting  the 
'insurance,  and  also  falsely  stated  that  she  had  not  insured  at  any  other 
office :  the  court  held  that  the  policy  was  avoided  by  this  misrepresenta- 
tion. Wainwright  v.  Bland,  1  Mees.  &  W.  82.(*)  And  whether  the 
misrepresentation  be  by  the  party  for  whose  interest  the  insurance  is 
effected,  or  by  his  agent  engaged  in  effecting  it,  it  has  the  same 
effect  in  avoiding  the  insurance.  Even  in  the  case  of  an  insurance 
effected  upon  the  life  of  another,  the  person  whose  life  is  thus  in- 
sured is  deemed  the  agent  of  the  party  who  insures  it,  with  respect  to 
his  answers  to  any  questions  put  to  him  by  the  insurers;  and  if  in 
answering  such  questions,  he  make  any  misrepresentation  of  a  material 
fact,  it  avoids  the  policy,  in  the  same  manner  as  if  it  had  been  made  by 
the  party  himself  who  is  effecting  the  insurance.  Maynard  v.  Rhodes, 
5  D.  &  B.  266 ;  Everett  v.  Desborough,^  5  Bing.  503 ;  Huckman  v. 
Feme,  8  Mees.  &  W.  605,(*)  ante,  p.  296;  Swete  v.  Fairlie,*  6 
Car.  &  P.  1,  ante,  p.  296.  And  it  is  ipimaterial  whether  the  party 
r^9Qfii  "^^^^^^S  ^^^  representation  know  that  it  is  false  or  not.  Where 
I-  -'by  the  declaration  as  to  health,  &;c.,  signed  by  the  assured  pre- 
viously to  effecting  an  insurance  upon  the  life  of  another,  it  was  agreed 
that  if  it  contained  any  untrue  statement,  the  premiums  should  be  for- 
feited, and  the  insurance  null  and  void,  and  it  turned  out  that  the  state- 
ment as  to  the  health  of  the  party  whose  life  was  insured,  was  false  in 
fact,  but  not  to  the  knowledge  of  the  party  making  it:  still  the  court 
held  that  the  assured  was  not  entitled  to  recover  either  the  sum  insured, 
or  the  premiums  which  had  been  paid.  Duckett  v.  Williams,  2  Or.  k 
M.  348.('*')  Where  a  broker  effected  an  insurance  upon  a  life  for  his 
principal,  and  stated  that  the  gentleman  for  whom  he  acted  would  not 
warrant  the  life  to  be  a  good  one,  but  from  the  account  he  (the  broker) 
had  received,  he  believed  it  to  be  a  good  life :  Lord  Mansfield,  0.  J.,  is 
said  to  have  holden,  that  as  the  broker  did  not  pretend  to  any  knowledge 
of  his  own  upon  the  subject,  this  was  not  such  a  representation  as  would 
bind  his  principal,  or  vitiate  the  insurance.  Stackpole  v.  Simon, 
Park,  437. 
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PLEA,   FRAUD. 

» 

Fraud  of  conrse  will  vitiate  the  contract,  and  prevent  the  plaintiff's 
recovering.  If  the  fraud  be  in  the  obtaining  of  the  insurance,  it  may 
be  pleaded  in  the  manner  directed,  ante,  p.  236 ;  but  if  it  arise  after- 
"wards,  the  defendants  may  avail  themselves  of  it,  either  under  a  tra- 
verse of  some  of  the  averments  in  the  declaration,  or  by  a  special  plea. 
See  Whittingham  v.  Thornborough,  2  Vern.  206,  Pr.  Oh.  20 ;  Fenn  v. 
Craig,  3  To.  &  0.  216  ;(*)  Lefevre  v.  Boyd,*  8  B.  &  Ad.  877. 

OTHER   PLEAS. 

Besides  the  pleas  here  mentioned,  the  defendants,  when  necessary, 
may  plead  any  plea  which  may  legally  be  pleaded,  in  ordinary  cases,  in 
the  form  of  action  which  may  have  been  adopted.  See  as  to  the  special 
pleadings  in  assumpsit,  ante,  vol.  i.  p.  82,  &c. ;  and  as  to  the  special 
pleadings  in  covenant,  ante,  vol.  i.  p.  266,  &c. 

VERDICT  AND   COSTS. 

If  the  policy  were  effected  by  a  party  upon  his  own  life,  and  the 
action  be  brought  by  his  personal  representative,  the  plaintiff,  if  he 
have  a  verdict,  is  entitled  to  the  full  amount  insured.  But  where  the 
policy  has  been  effected  upon  the  life  of  another,  so  as  to  come  within 
the  meaning  of  stat.  14  G.  3,  c.  48,  ante,  p.  293,  the  plaintiff  is  enti- 
tled to  recover  only  the  amount  of  the  interest  he  had  in  the  life  of  the 
deceased;  Id.  s.  8,  ante,  p.  294;  that  is  to  say,  the  amount  of  the 
debt  due  to  him  from  the  deceased,  or  the  like,  and  which  he  shall  have 
proved  by  his  evidence  in  the  action. 

♦If  the  plaintiff  have  a  verdict,  the  jury  may,  if  they  think  p;,^oqqt 
fit,  also  give  him  interest  by  way  of  damages,  over  and  above  ^  J 
the  money  recoverable.     8  &  4  W.  4,  c.  42,  s.  29. 

The  party  succeeding  is  entitled  to  costs,  as  in  other  cases.  Or  if 
there  be  several  issues,  some  found  for  plaintiff,  some  for  the  defendant, 
each  party  shall  be  entitled  to  the  costs  of  the  issues  found  for  him. 
R.  G.  H.  2  W.  4,  s.  74. 

'  Eng.  Com.  Law  R.,  vol.  23. 


358  abchbold's  law  of  nisi  pbius. 


[*300]  *PART  III. 

EJECTMENT. 

Ch.  1.  In  what  cafies. 

2.  The  Declaratioii  and  Plea. 

3.  The  Evidence. 

4.  The  Verdict,  Judgment,  and  Costs. 

5.  Trespass  for  Mesne  Profits. 

CHAPTER    I. 

IN  WHAT  CASES  EJECTMENT  WILL  LIE. 

In  what  cases. — ^Ejectment  is  now  the  only  legal  remedy  for  the 
recovery  of  lands,  houses,  &c.,  of  which  a  party  or  his  ancestor  may 
have  been  ousted,  whether  by  abatement,  intrusion,  disseisin,  discontinu- 
ance, or  deforcement. 

Abatement  is  where  a  person  dies  seised  of  an  inheritance  in  a  cor- 
poreal hereditament,  and  before  the  heir  or  devisee  enters,  a  stranger, 
who  has  no  right,  makes  entry,  and  gets  possession  of  the  freehold. 
Co.  Litt.  277,  a.  Finch,  L.  195.  The  remedy  against  the  abator,  in 
order  to  obtain  possession  of  the  land  for  the  heir  or  devisee  is  by  entry 
or  ejectment. 

Intrusion  is  where,  after  a  particular  state  of  freehold  is  determined, 
and  before  the  person  in  remainder  or  reversion  enters,  a  stranger  who 
has  no  right,  makes  entry,  and  gets  possession  of  the  freehold.  The 
remedies  for  intrusion,  also,  are  by  entry  or  ejectment. 

Diaaeisin  is  an  ouster  of  the  freehold  in  the  common  and  vulgar  ac- 
ceptation of  the  term,  and  may  be  of  corporeal  or  incorporeal  heredita- 
ments. Disseisin  as  to  corporeal  hereditaments  is  where  a  person  who 
has  no  right,  or  at  least  no  right  of  entry,  enters  upon  lands  and  tene- 
ments, and  ousts  the  owner  of  his  freehold,  by  turning  him  or  his  lessee 
for  years  out  of  possession.  See  Com.  Dig.  Seisin,  F ;  2  Bac.  Abr. 
Disseisin,  A.  As  to  incorporeal  hereditaments,  it  is  a  disturbance  of 
the  owner  in  his  means  of  enjoying  them,  and  which  he  may  consider 
a  disseisin  or  not  at  his  election.  The  remedies  for  disseisin  to  incor- 
poreal hereditaments,  it  is  not  necessary  to  consider  in  this  place,  as 
it  is  not  the  subject  of  an  action  of  ejectment;  but  those  for  a  disseisin 
as  to  corporeal  hereditaments  are  by  entry  or  ejectment.  A  disseissee 
P^^^  -  may  also  '^'maintain  trespass  against  the  disseisor  if  he  were  in 
■-        ^  the  actual  occupation  of  the  premises  at  the  time  of  the  disseisin. 

Discontinuance  is  the  alienation,  in  fee,  in  tail,  or  for  the  life  of  ano- 
ther, of  an  estate  tail,  by  tenant  in  tail, — by  fine,  recovery,  feofiment, 
or  by  release  or  confirmation  with  warranty  descending  upon  the  issue. 
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See  Com.  Big.  BiBContinuance ;  2  Bac.  Abr.  Biscontinuance.  For- 
merly the  issue  had  no  remedy  by  entry  or  ejectment,  nor  by  writ  of 
entry,  writ  of  assize,  or  writ  of  right ;  nor  indeed  had  they  any  remedy 
whatever,  until  the  writ  of  Formedon  (which  was  in  the  nature  of  a 
writ  of  right)  was  given  to  them  by  the  statute  De  Bonis,  But  now, 
by  Stat.  3  &  4  W.  4,  c.  27,  s.  89,  **  no  discontinuance  or  warranty, 
which  may  happen  or  be  made  after  the  31st  Becember,  1833,  shall  toll 
or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land."  The 
remedy,  therefore,  for  discontinuance  of  tenant  in  tail  is  now  either  by 
entry  or  ejectment,  in  the  same  manner  as  in  the  other  species  of  ouster 
already  mentioned. 
'  Deforcement  is  such  a  detainer  of  the  freehold,  from  him  that  hath 
the  right  of  property,  but  never  had  any  possession  under  that  right,  as 
does  not  amount  to  an  abatement,  intrusion,  disseisin,  or  discontinuance. 
For  this  species  of  ouster  there  was  formerly  no  remedy  by  entry  or 
ejectment  (excepting  in  one  or  two  cases,  which  shall  be  noticed  pre- 
sently), but  the  party  was  driven  to  his  writ  of  entry  or  assize,  or  writ 
of  right,  or  writ  in  nature  of  a  writ  of  right";  as  in  the  following  in- 
stances : — 1.  If  dower  were  not  assigned  to  the  widow  within  the  time 
limited  by  law,  this  was  a  deforcement  of  dower,  for  which  she  might 
have  a  writ  of  ^^  Dower  unde  nihil  liahet^'^  which  is  a  writ  in  nature  of 
a  writ  of  right ;  or,  if  part  of  her  dower  had  been  assigned,  and  she 
were  deforced  of  part  only,  her  remedy  was  by  a  writ  of  right  of  dower. 
And  these  are  the  only  legal  remedies  she  now  has,  for  she  has  no  re- 
medy by  entry  or  ejectment.  This  writ  of  dower,  however,  is  very  sel- 
dom brought  at  present ;  a  bill  in  equity  being  the  remedy  now  adopted 
in  almost  all  cases  of  dower.  2.  If  a  husband  during  coverture  alien 
his  wife's  estate,  this  is  a  deforcement  (although  usually  termed  a  dis- 
continuance), for  which,  after  the  husband's  death,  the  widow  might  for- 
merly have  had  a  writ  of  entry  Sur  alienation^  called  a  Cui  in  vitd^  or, 
where  the  wife  was  seised  in  fee,  and  died  before  the  husband,  her  heir 
might  have  had  a  similar  writ  called  a  Sur  cui  in  vitd ;  or  she  or  her 
heir  might  recover  the  property  by  entry  or  ejectment,  by  stat.  82  H. 
8,  c.  28.  And  the  remedies  by  entry  or  ejectment  are  the  only  ones 
she  now  has,  as  the  writs  of  entry  sur  alienationy  cui  in  vitdy  smd  sur 
cui  vitd^  have  been  abolished  by  stat.  3  &  4  W.  4,  c.  27,  s.  36.  3.  If 
a  husband,  during  coverture,  aliened  his  wife's  estate,  and  she  was  after- 
wards divorced  from  him,  she  might  have  had  a  writ  of  entry  sur  aliena- 
tion called  a  Cui  ante  divortium  against  the  alienee,  during  the  husband's 
lifetime ;  or  her  heir  might  have  had  a  similar  writ,  called  a  Sur  cut 
ante  divortium;  *or,  after  the  husband's  death,  either  the  wife  p^qaot 
or  her  heir  might  recover  the  lands  by  entry  or  ejectment,  by  '-  -» 
stat.  32  H.  8,  c.  28 ;  but  there  was  no  remedy  by  entry  or  ejectment  at 
common  law.    And  these  remedies  by  entry  and  ejectment  are  the  only 
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ones  she  and  her  heirs  now  have,  the  writ  of  Oui  ante  divortium  and 
Sur  cut  ante  divortium  haying  been  abolished  by  stat.  S  &  4  W.  4,  c. 
27,  s.  36.     4.  If  a  woman  gave  lands  to  a  man  by  deed,  to  the  intent 
that  he  should  marry  her,  and  he  refused  to  do  so  when  thereunto  re- 
quired, but  continued  to  hold  the  lands,  this  was  a  deforcement,  for 
which  the  woman  had  a  remedy  by  a  writ  of  entry  sur  intrusion^  called 
a  writ  of  entry  "  Causd  Matrimonii  Prmlocuti"     This  writ,  however, 
has  been  abolished  by  stat.  3  &  4  W.  4,  c.  27,  s.  36 :  but  there  is  no 
doubt  that  the  woman  in  such  a  case  may  now  have  a  remedy  by  entry 
or  ejectment.      There  were  several  other  species  of  deforcements  for 
which  different  writs  of  entry,  and  writs  in  the  nature  of  a  writ  of  right, 
were  assigned  either  at  common  law  or  by  statute,  namely,  the  writs  of 
entry  9ur  alienation^  called  "  Dumfuit  infra  aRtatem,*'  "  Dum  fuib  non 
compos  mentiSy^  the  writ  ^^Ad  communem  legemj'  the  writ  of  entry  "/n 
easu  provisoj''  the  writ  of  entry  "  Jn  consimili  casu,"  the  writ  of  ^^Quod 
ei  deforceat"  the  writ  of  assize,  called  a  ^^Nuper  Obiit^''  the  writ  of 
right  ^^De  rationabili  parte^*'  the  writ  of  entry  sur  intrusion,  called  a 
writ  "-Ad  terminum  qui  prseteriit,''  a  writ  in  the  nature  of  a  writ  of 
right,  called  a  writ  of  right  sur  disclaimer,  the  writ  in  the  nature  of  a 
writ  of  right,  called  a  writ  of  "  Cessavit,'*  and  the  writ  in  the  nature  of 
a  writ  of  right,  called  a  writ  of  ^^  Escheat,''     But  all  these  writs  are 
now  abolished  by  stat.  3  &  4  W.  4,  c.  27,  s.  36. 

So,  in  the  cases  of  abatement,  intrusion  and  disseisin,  the  party 
ousted  or  his  heir  might  formerly  have  a  remedy  by  a  writ  of  right,  or 
writ  in  the  nature  of  a  writ  of  right,  writ  of  entry,  writ  of  assize,  &c. ; 
but  all  these  writs  are  now  abolished  by  stat.  3  &  4  W.  4,  c.  27,  s.  36. 

What  we  have  been  hitherto  considering,  is  an  ouster  of  the  freehold. 
But  there  may  be  also  an  ouster  of  chattels  real,  for  which  ejectment  is 
also  the  ordinary  remedy.  An  ouster  of  chattels  real  is,  when  a  tenant  for 
term  of  years,  or  tenant  by  statute  or  elegit,  is  wrongfully  turned  out 
of  possession.  In  the  case  of  ouster  of  tenant  for  term  of  years,  his 
remedy  is  either  by  action  of  trespass  to  recover  damages,  or  by  eject- 
ment and  trespass  for  mesne  profits,  to  recover  the  possession  and  also 
damages :  the  action  of  ejectment  is  always  adopted  where  any  material 
part  of  the  term  is  unexpired,  and  the  plaintiff's  title  is  clear ;  the  action 
of  trespass  is  adopted  when  the  plaintiff's  title  is  doubtful,  or  where  the 
term  has  either  expired  since  the  ouster,  or  is  likely  to  expire  before 
the  action  is  determined.^ 

There  was  anciently  another  remedy,  namely,  the  writ  of  "  Quare 
ejecit  infra  terminum,"  given  by  stat.  Westm.  2,  c.  24,  to  a  termor 
ousted,  where  the  ejector  himself  was  not  in  possession  of  the  lands,  but 

1  Where  the  title  of  the  lessor,  being  a  life  estate  only,  ends  before  the  trial  of  the 
cause,  the  plaintiff,  though  he  cannot  turn  the  defendant  out  ofpossession,  is  entitled 
to  judgment,  so  as  to  enable  him  to  recover  the  memt  profits,  but  with  a  petpetaal 
stay  of  the  writ  of  possession.    Jackson  v.  Davenport,  18  Johns.  295. 
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some  other  person  who  claimed  under  him ;  bnt  *thi8  writ  had  pj^sonoT 
long  since  become  obsolete  and  useless,  and  is  now  abolished  hj^  ^ 
the  8  &  4  W.  4,  c.  27,  s.  36. 

If  tenant  by  statute  or  elegit  be  evicted,  his  remedy  is  by  entry  or 
ejectment;  or  he  may  have  a  scire  facias  and  re-extent,  by  stat.  32  H. 
8,  c.  5. 

For  what  tenements. — Ejectment  lies  for  the  recovery  of  all  tene- 
ments corporeal,  such  as  land,  houses,  &c.  It  lies  pro  primd  tonsurdj 
that  is,  the  first  grass  that  grows  on  the  land  every  year ;  Ward  v. 
Petifer,  Cro.  Car.  362 ;  pro  herbagio,  the  herbage  being  the  most  signal 
profit  of  the  soil ;  Wheeler  v.  Thompson,  Hurdr.  303,  401 ;  pro  pasturft ; 
Dal.  95 ;  and  probably  for  the  aftermath  or  aftergrass ;  R.  v.  Stoke,  2 
T.  R.  451,  Run.  133;  but  it  will  not  lie  de  pannagio^  for  that  is  no 
part  of  the  soil  itself,  as  the  herbage  is,  but  merely  a  right  to  take  the 
masts  which  fall  from  the  trees,  and  on  which  the  swine  feed.  Pemble 
v.  Sterne,  Lev.  212,  Sid.  316,  416.  So  ejectment  lies  by  the  owner  of 
the  soil,  for  land  which  is  part  of  a  public  highway.  Goodtitle  v.  Alker, 
1  Burr.  133.  Ejectment  also  lies  for  a  coal  mine,  Oomyn  v.  Eyneto, 
Cro.  Jac.  150,  Noy,  121 ;  Whittingham  v.  Andrews,  1  Salk.  255,  Carth. 
277,  1  Show.  264,  Comb.  201,  or  other  mines ;  see  Doe  v.  Alderson,  1 
Mees.  &  W.  310 ;  but  it  will  not  lie  for  what  in  Cornwall  is  called  a 
tinbound,  which  is  a  right  of  going  upon  land  within  certain  bounds,  for 
the  purpose  of  sinking  mines.  Id.  Ejectment  lies  pro  stagno,  for 
stagnum  comprehends  both  land  and  water ;  Co.  Lit.  5,  Reg.  227,  Yelv. 
143 ;  and  pro  gurgite,  for  the  same  reason ;  Co.  Lit.  5 ;  it  does  not, 
however,  lie  for  a  water-course  or  river,  Challmerv.  Thomas,  Yelv.  143, 
but  if  the  soil  of  the  water-course  or  river  belong  to  the  lessor  of  the 
plaintiif,  he  may  bring  his  ejectment  for  so  many  acres  of  the  land 
covered  with  water.  Id.  So  it  has  been  holden  that  ejectment  will  not 
lie  for  a  piscary ;  Herbert  v.  Laughlyn,  in  error  from  Ireland,  Cro.  Car. 
492 ;  but  this  perhaps  may  be  doubted ;  for  a  writ  formerly  lay  of  it, 
F.  N.  B.,  2  C,  and  trespass  may  be  brought  for  an  injury  to  it.  Per 
Ashurst,  J.,  in  R.  v.  Old  Abesford,  1  T.  R.  361.  Ejectment  lies  for  a 
rectory,  for  that  consists  of  a  church,  glebe  lands,  and  tithes ;  Doe  v. 
Fletcher,^  8  B.  &  C.  25,  Latch.  62 ;  or  for  a  chapel,  by  the  name  of  a 
messuage,  for  chapels  are  now,  in  general,  lay  inheritances.  See  Martin 
V.  Davis,  2  Str.  914,  2  Bamurd.  E.  B.  28.  But  it  has  been  holden 
that  ejectment  will  not  lie  for  the  recovery  of  a  prebendal  stall  in  the 
Queen's  chapel  at  Windsor,  nor  for  the  house  allotted  to  the  preben* 
dary  for  his  residence.  Doe  v.  Musgrave,  1  Man.  &  G.  625,  9  Law  J. 
818,  cp. 

For  incorporeal  hereditaments,  such  as  rent,  common  in  gross,  advow- 
son  in  gross,  or  the  like,  ejectment  will  not  in  general  lie ;  with  one  ex- 

*  Eng.  Com.  Law  R.,  vol.  15. 
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ceptioD,  namely  tithes :  ejectment  lies  for  tithes,  by  the  express  pro- 
vision of  Stat.  32  H.  8,  c.  7,  s.  7,  which  gives  the  same  remedy  to  the 
party  entitled  to  them,  when  disseised,  deforced,  *  wronged,  or 
^  ^  otherwise  kept  from  the  same  as  there  is  for  lands :  and  this, 
whether  they  be  claimed  by  a  lay  impropriator,  32  H.  8,  c.  7,  s.  7,  or 
an  ecclesiastical  person.  Baldwin  v.  Wine,  Cro.  Car.  453.  But  it  does 
not  lie  for  subtraction  of  tithes ;  it  lies  merely  in  cases  where  an  adverse 
claim  is  made  to  the  tithes,  by  a  person  pretending  title  to  them.  Ran. 
134.  But  although  ejectment  will  not  lie  for  any  other  species  of  in- 
corporeal hereditament,  if  in  gross,  yet  if  it  be  appendant  or  appurte- 
nant to  a  corporeal  hereditament,  both  may  be  recovered  in  ejectment ; 
thus,  ejectment  may  be  brought  for  lands,  and  for  common,  &c.,  ap- 
pendant or  appurtenant  to  them.  Newman  v.  Holdmyfast,  1  Str.  54, 
Andr.  107 ;  Baker  v.  Roe,  Ca.  temp.  Hard.  127.  So  though  ejectment 
will  not  lie  for  tolls,  yet  the  party  entitled  to  them  may  bring  ejectment 
for  the  toll-house,  if  he  be  entitled  to  it,  and  thereby  get  into  the  receipt 
of  the  tolls.    See  Doe  v.  Booth,  2  B.  &  P.  219. 

Upon  what  title. — It  is  necessary  to  premise  that  the  lessor  of  the 
plaintiff  in  ejectment  must  recover  upon  the  strength  of  his  own  title, 
and  not  through  the  weakness  of  the  defendant's ;  for  possession  gives 
the  defendant  a  right  against  every  man  who  cannot  show  a  good  title. 
Per  Ld.  Mansfield,  C.  J.,  4  Burr.  2487 ;  5  T.  R.  110,  n.  Run.  15.^  The 
only  exception  to  this  is  the  case  of  an  ejectment  by  a  landlord  against 
his  tenant;  in  which  case  the  tenant  will  not  be  allowed  to  dispute  his 
landlord's  title :  that  is,  the  landlord  shall  not  be  put  to  prove  his  title  to 
the  premises,  but  merely  his  right  to  enter  upon  them,  either  for  a  for- 
feiture by  the  tenant,  or  because  the  term  has  expired ;  so,  if  A.  let  to 
B.,  and  B.  to  C,  C.  cannot  dispute  A.'s  title.  Barwick  v.  Thompson 
et  al.,  7  T.  R.  488,  and  see  Bryan  v.  Winwood,  1  Taunt.  208.  This 
however  does  not  preclude  the  tenant  from  showing  that  the  title,  under 
which  his  landlord  demised  to  him,  has  expired.  England  v.  Slade,  4 
T.  R.  682. 

In  order  to  maintain  ejectment,  the  lessor  of  the  plaintiff  must  have 
a  right  of  entry  upon  the  lands  in  dispute,  not  tolled  by  lapse  of  time. 
This  rule  is  universally  true,  and  without  exception :  all  the  cases  de- 
cided upon  the  subject,  may  be  reduced  to  it ;  indeed,  it  may  be  said  to 
be  the  only  general  rule  upon  the  subject.  An  heir  cannot  maintain  an 
ejectment  in  the  lifetime  of  his  ancestor,  because  the  ancestor,  and  not 
the  heir,  has  the  right  of  entry ;  and  although  the  ancestor  die  pending 

'Winton  v.  Rogers,  2  Overt.  185;  Waterhouse  v.  White,  2  Overt.  334;  Lane  v. 
Reynard,  2  Serg.  &  R.  65;  Hall  v.  Gittings,  2  Har.  &  J.  112 ;  Jack  v,  Dougherty,  3 
Watts,  151 ;  Kennedy  v,  Skeer,  3  Watts,  95.  But  a  defendant  who  has  fraudulently 
induced  a  plaintiff  to  purchase  a  weak  title  cannot  avail  himself  of  the  rule.  Lane 
V.  Reynard,  2  Seig.  &  R.  65. 
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the  suit,  the  heir  shall  not  recover,  for  he  had  no  right  of  entry  at  the 
time  the  action  was  brought.  Per  Cur.  in  Wedgewood  v.  Bailey  et  al., 
T.  Baym.  463.  If  a  man  make  a  lease  at  will,  he  cannot  bring  an  eject- 
ment against  his  tenant,  until  the  will  have  been  first  determined. 
Goodtitle  v.  Herbert,  4  T.  B.  680 ;  Bight  v.  Beard,  13  East,  210.  If 
land  be  conveyed  to  a  trustee  to  secure  an  annuity,  but  upon  trust, 
amongst  other  things,  to  allow  the  grantor  to  receive  the  rents  and  pro- 
fits of  the  land  until  default  made,  the  ^trustee  cannot  bring  an  p^oAr-i 
ejectment  until  default  made,  for  the  conveyance  would  in  1-  J 
that  case  operate  as  a  redemise  until  that  time  to  the  grantor.  See 
Doe  V.  Goldwin,'  2  Ad.  &  El.  N.  0.  143.  If  the  deed,  under  which 
the  lessor  of  the  plaintiff"  claims,  be  void,  he  cannot  maintain  ejectment, 
for  it  gives  him  no  right  of  entry :  as,  if  a  mortgage  be  made  for  an 
usurious  consideration,  the  mortgagee  cannot  recover  the  premises  in 
ejectment.  See  Doe  v.  Chambers,  4  Camp.  1.  So,  where  the  lease  of 
a  rectory  house,  &c.,  was  rendered  void  by  non-residence,  it  was  holden 
that  the  lessee  could  not  maintain  ejectment,  even  against  a  stranger 
who  had  entered  without  title.  Doe  v.  Barber,  2  T.  B.  749.  But  an 
ejectment  may  be  maintained  on  the  demise  of  an  attainted  felon,  at 
any  time  before  office  found ;  for  until  office  found,  the  crown  is  not 
entitled,  nor  the  estate  divested,  so  that  the  felon  may  still  make  a 
demise,  which  is  voidable  only,  not  void.  Doe  v.  Pritchard  et  al.,^  5 
M.  &  Ad.  765.  After  office  found,  of  course  he  could  not  recover,  for 
he  would  no  longer  have  any  right  of  entry.  As  to  the  time  limited 
for  exercising  this  right  of  entry,  and  within  which  the  ejectment  must, 
if  at  all,  be  brought,  see  post,  p.  315,  et  seq.  Formerly,  this  right  of 
entry  might  be  tolled  (that  is,  taken  away,  or,  in  other  words,  the  party 
might  be  deprived  of  any  advantage  arising  from  it),  by  a  descent  cast: 
as,  for  instance,  if  a  man  wrongfully  seised  of  an  estate  of  inheritance 
in  lands  or  tenements,  died  seised,  and  the  lands  descended  from  him  to 
his  heir  (lineal  or  collateral,  Lit.  s.  389),  the  entry  of  him  who  had 
right  was  thereby  taken  away ;  Co.  Lit.  237 ;  whether  the  deceased 
died  seised  in  tail  or  in  fee ;  Lit.  s.  385,  386 ;  or  whether  he  came  to 
the  land  by  disseisin,  abatement,  or  intrusion,  or  by  the  feoffment,  gift, 
&c.,  of  a  disseisor,  &c.  Co.  Lit.  237,  b.  There  was  much  old  learning 
upon  this  subject  to  be  found  in  the  text-books.  But  at  present,  by 
Stat.  3  &  4  W.  4,  c.  27,  s.  39,  ^^  no  descent  cast,  discontinuance  or  war- 
ranty, which  may  happen  or  be  made  after  the  3l8t  of  December,  1833, 
shall  toll  or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land." 
Formerly,  also,  the  person  who  had  title  of  entry,  might,  by  his  own 
act,  prevent  it  from  being  tolled  by  a  descent,  by  making  continual 
claim.  But  now,  by  the  same  statute,  3  &  4  W.  4,  c.  27,  ^^  no  con- 
tinual or  other  claim  upon  or  near  any  land,  shall  preserve  any  right  of 

f  £ng.  Com.  Law  R.,  vol  42.  >  Id.  27. 
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making  an  entry  or  distress,  or  of  bringing  an  action."  And  besides, 
as  the  same  time  is  now  limited  for  bringing  an  action  for  land,  as  for 
making  an  entry  upon  it  (see  post,  p.  315,  &c.),  continual  claim,  inde- 
pendently of  the  above  clause,  would  now  be  useless. 

A  person  having  a  mere  equitable  title,  cannot  maintain  an  eject- 
ment ;  Doe  V.  Staple,  2  T.  R.  684 ;  Goodtitle  v.  Jones,  7  T.  R.  47 ; 
Doe  V.  Wharton,  8  T.  R.  2 ;  Roe  v.  Lowe,  1  H.  Bl.  447 ;  for  the  right 
of  entry  is  in  him  who  has  the  legal,  and  not  in  him  who  has  the  equit- 
able, estate.  A  mere  agreement  for  a  lease  or  other  conveyance,  gives 
but  an  equitable  title,  and  of  course  the  lessee,  &c.,  cannot  maintain 
r*^nfin  ^gectment  upon  it ;  see  Goodtitle  v.  Way,  *1  T.  R.  785 ;  and 
■-  -I  hence  the  necessity  formerly  of  considering  whether  such  an  in- 
strument were  a  lease,  or  merely  an  agreement  for  a  lease,  before  an  eject- 
ment was  brought  or  defended  by  reason  of  the  title  derived  from  it.  But 
now,  by  stat.  7  &  8  Vict.  c.  76,  s.  4,  no  lease  or  surrender  in  writing  of 
any  freehold,  copyhold,  or  leasehold  land  shall  be  valid  as  a  lease  or  sur- 
render, unless  the  same  shall  be  made  by  deed ;  but  any  agreement  in 
writing  to  let  or  to  surrender  any  such  land,  shall  be  valid  and  take  effect 
as  an  agreement  to  execute  a  lease  or  surrender ;  and  the  person  who  shall 
be  in  possession  of  the  land  in  pursuance  of  any  agreement  to  let,  may, 
from  payment  of  rent  or  other  circumstances,  be  construed  to  be  a 
tenant  from  year  to  year.  So,  where  in  ejectment  for  certain  copy- 
hold premises  by  the  mortgagee,  it  appeared  that  the  premises  in  ques- 
tion were  conveyed  to  him  by  a  common  law  conveyance,  without  any 
surrender  to  the  lord :  the  court  held  that  the  mortgagee  had  but  an 
equitable  title,  and  could  not  maintain  an  ejectment.  Doe  v.  Webber, ** 
8  Bing.  N.  G.  922.  In  Lord  Mansfield's  time,  indeed,  it  was  holden 
that  a  trust  should  never  be  set  up  in  an  ejectment  against  him  for 
whom  the  trust  was  intended :  Doe  v.  Pegge,  1  T.  R.  758,  n.,  per  Ld« 
Mansfield,  C.  J. ;  Armstrong  v.  Peirse  et  al.,  8  Burr.  1898 ;  but  this 
doctrine  has  long  been  repudiated.  Per  Ld.  EUenborough,  G.  J.,  5 
East,  188.  And,  on  the  other  hand,  it  is  now  clear  that  the  title  of 
the  cestui  que  trti$t  cannot  set  up  as  a  defence  to  an  action  brought  by 
his  trustee.  Per  Lord  Kenyon,  G.  J.,  in  Roe  v.  Reade,  8  T.  R.  122. 
Roe  V.  Lowe,  1  H.  Bl.  447 ;  and  see  Weakley  v.  Rogers,  5  East,  188, 
n.  And  it  has  accordingly  been  holden,  that  trustees  could  maintain 
an  ejectment  against  the  grantee  of  cegtui  que  trusty  although  the  cestui 
que  tru9t  were  in  receipt  of  the  rents  and  profits  of  the  estate  for  up- 
wards of  twenty  years  after  the  creation  of  the  trust,  without  the  inter- 
ference of  the  trustees,  such  perception  of  the  rents,  &c.,  being  con- 
sistent with  the  terms  of  the  trust  deed.  Eeene  v.  Deardon  et  al.,  8 
East,  248,  and  see  Goodtitle  v.  Way,  1  T.  H.  785.  Nor  wiU  the  court, 
in  such  a  case,  presume  a  conveyance  by  the  trustees  to  the  cestui  que 
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trusty  where  it  would  be  a  breacli  of  trnst  to  bave  made  it.  Id.  So,  it 
has  been  holden  that  possession  for  many  years,  under  a  deed  declara- 
tory of  beneficial  interest,  in  which  a  covenant  to  convey  the  legal  estate 
was  inserted,  will  not  of  itself  raise  a  presumption  that  such  estate  has 
been  conveyed  to  the  possessor,  nor  entitle  him  to  bring  an  ejectment. 
Ooodright  v.  Swymmer,  1  Ld.  Ken.  885. 

So,  if  there  be  an  outstanding  term  existing,  which  was  created 
either  by  the  lessor  of  the  plaintiff,  or  by  any  person  under  whom  he 
claims,  he  cannot  maintain  ejectment  ;^  for  he  has  no  right  of  entry 
until  the  term  have  expired.  And  therefore  it  is,  that  where  a  tenant 
holds  under  a  demise  from  year  to  year,  his  landlord  cannot  maintain 
an  ejectment  against  him,  until  he  have  first  determined  the  tenancy  by 
a  notice  to  quit.  See  post,  "Notice  to  quit."  *If,  indeed,  a  r^nr^fr^ 
term,  created  for  a  particular  purpose,  be  satisfied.  Doe  v.  Sy-  ^  -^ 
bourn,  7  T.  R.  2 ;  Doe  v.  Wrighte,  2  B.  &  Ad.  710 ;  Bartlett  v.  Downes, 
5  D.  &  B.  526,  or  an  old  term,  created  to  attend  the  inheritance,  be 
set  up  against  a  mortgagee  or  tenant  by  elegit,  Doe  v.  Hilder,  2  B.  & 
A.  782,  the  jury  may  be  directed  to  presume  that  the  term  was  sur- 
rendered ;  but  if  the  purpose  for  which  the  term  was  created  still  exists 
unsatisfied,  so  that  a  surrender  cannot  be  presumed.  Doe  v.  Staple,  2 
T.  R.  684,  or  if  there  be  no  facts  from  which  such  a  presumption  can 
be  raised,  see  Doe  v.  Plowman,^  2  B.  &  Ad.  573,  and  if  no  surrender 
be  proved,  in  that  case,  if  it  appear  that  the  term  is  still  in  existence, 
neither  the  lessor,  nor  any  person  claiming  under  him,  can  maintain  an 
ejectment.  So,  if  it  appear  upon  a  special  verdict  in  ejectment  that 
such  a  term  is  still  outstanding  in  a  trustee,  who  is  not  joined  in  bring- 
ing the  ejectment,  the  lessor  of  the  plaintiff  cannot  recover.  Goodtitle 
V.  Jones  et  al.,  in  error,  7  T.  B.  47.  And  a  mortgage  term  shall  not 
be  presumed  to  be  surrendered  within  a  less  term  than  twenty  years, 
even  although  the  defendant,  who  sets  it  up  as  a  bar,  neither  proves 
that  interest  continues  to  be  paid,  nor  accounts  for  his  possession  of  the 
mortgage  deed.  Doe  v.  Calvert,^  5  Taunt.  170.  In  the  time  of  Lord 
Mansfield,  it  was  ruled,  that  if  a  man  covenant  under  seal  that  another 
shall  enjoy  certain  premises,  he  shall  not  maintain  ejectment  against 
that  person  during  the  term  specified  in  his  covenant,  the  covenant  in 
that  case  operating  as  a  lease ;  Right  v.  Proctor,  4  Burr.  2208 ;  Good- 

'  On  the  subject  of  outstanding  titles,  see  Jackson  v.  Hudson,  3  Johns.  275 ;  Jack- 
son Y.  Todd,  6  Johns.  257 ;  Jackson  v.  Deyo,  3  Johns.  423 ;  Jackson  v.  Pierce,  2 
Johns.  221 ;  Jackson  v.  Sisson,  2  Johns.  Cas.  321 ;  Jackson  y.  Van  Slyck,  S  Johns. 
487 ;  Kennedy  y.  Skeer,  3  Watts,  97 ;  Anon.,  1  Rawle,  447 ;  Seckle  v.  Engle,  2 
Rawle,  68;  Cox  v.  Blanden,  1  Watts,  533;  Schauber  v.  Jackson,  2  Wend.  14; 
Greenleaf  Lessee,  v.  Birth,  6  Peters,  302;  Tuchin's  £x'r  v.  Keeler,  4  Verm.  161; 
Foster  v.  Joice,  3  Wash.  C.C.  R.  496;  Thomas  v.  Wright,  9  Serg.  &  R.  92;  Huston 
V.  Wickersham,  8  Watts,  622;  Heath  y.  Knapp,  4  Penn.  State  R.  228;  Hunter  v. 
Cochran,  3  Penn.  State  R.  105;  Tate  v.  Reynolds,  8  Watts,  &  Serg.  91. 
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title  V.  Bailey,  Oowp.  597 ;  and  probably  it  would  be  so  holden  now. 
Lord  Mansfield  also  held  that  if  a  tenant  occupy  under  an  agreement 
for  a  lease  for  a  certain  time,  his  landlord  could  not  maintain  ejectment 
against  him  until  after  the  expiration  of  that  time ;  Weakley  v.  Buck- 
nell,  Cowp.  473;  but  there  seems  to  be  no  legal  grounds  for  such  a 
decision ;  the  agreement  gives  the  tenant  a  mere  equitable  title  to  the 
possession,  and  he  cannot  set  that  up  against  the  legal  title  of  his  land- 
lord. And  it  has  been  holden  that  the  trustee  of  a  term  for  the  benefit 
of  creditors,  not  having  notice  of  an  agreement  for  a  lease  before  the 
grant  of  the  term,  might  maintain  an  ejectment  against  the  tenant 
who  was  in  possession  under  the  agreement.  Goodtitle  v.  Way,  1  T. 
R.  785. 

So,  if  a  tenant  hold  under  a  deed  which  is  void,  he  cannot  set  it  up 
as  a  defence  in  an  ejectment  brought  by  the  party  having  the  legal  title 
to  the  possession,  even  although  such  person  be  a  party  to  the  deed. 
It  has  been  even  holden  that  a  rector  may  recover  against  his  lessee  of 
the  rectory,  on  the  ground  that  the  lease  was  rendered  void  by  his  (the 
rector's)  non-residence.  Frogmorton  v.  Scott,  2  East,  467.  So,  tenant 
by  elegit  may  recover  against  any  person  to  whom  the  lands  of  his 
debtor  were  leased  or  conveyed,  after  his  judgment  was  registered.  See 
1  &  2  Vict.  c.  110,  s.  13,  19  ;  Doe  v.  Hilder,  2  B.  &  A.  782.  So,  a 
purchaser  for  a  valuable  consideration,  may  recover  in  ejectment 
r^^nfii  "^ag^i^st  a  person  claiming  the  premises  under  a  voluntary  con- 
^  ^  veyance.  See  Doe  v.  James,  16  East,  212 ;  see  Bui.  N.  P. 
108 ;  Doe  v.  Boutledge,  Cowp.  705.  So,  a  lease  which  is  void  as 
against  a  remainderman,  cannot  be  set  up  as  a  defence  to  an  action  of 
ejectment  brought  by  him,  although  it  be  proved  that  he  received  rent 
or  sufiiered  the  tenant  to  make  improvements.  Jenkins  v.  Church, 
Cowp.  482 ;  Doe  v.  Butcher,  1  Doug.  50. 

In  the  case  of  a  running  lease  for  years,  as  for  7,  14  or  21  years,  the 
lessor  has  a  right  of  entry  at  the  end  of  seven  years,  and  may  then 
bring  his  ejectment ;  but  if  he  do  not,  it  then  becomes  a  lease  for  four- 
teen years  ;  at  the  end  of  which  time,  he  again  has  a  right  of  entry ; 
which  if  he  do  not  exercise,  it  then  becomes  a  lease  for  21  years. 
Goodright  v.  Richardson,  3  T.  B.  462.  But  after  the  expiration  of  the 
21  years,  he  may  bring  his  ejectment  at  any  time. 

Upon  a  discontinuance  by  a  tenant  in  tail,  formerly  neither/the  issue 
nor  the  remainderman  or  reversioner  could  maintain  ejectment,  for  they 
had  no  right  of  entry,  nor  any  remedy  but  a  writ  of  Formedon  ;  but 
now,  by  stat.  3  &  4  W.  4,  c.  27,  s.  29,  ^^  no  discontinuance  or  warranty 
which  may  happen  to  be  made  after  the  31st  of  December,  1833,  shall 
toll  or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land ;" 
and  therefore  the  remedy  for  discontinuance  of  tenant  in  tail  is  now 
either  by  entry  or  ejectment.    So,  where  a  man  aliens  his  wife's  estate. 
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tbe  wife,  after  the  husband's  death,  or  after  being  divorced  from  him, 
may  maintain  an  ejectment  for  the  lands ;  for  a  right  of  entry  is  given 
to  her  by  stat.  32  H.  8,  c.  28,  although  at  common  law  the  estate  was 
discontinued  by  the  alienation,  and  the  wife  was  driven  to  her  cut  in 
vitd^  or  cui  ante  dtvortium.  See  ante,  p.  301.  So  her  heir,  if  she 
were  seised  in  fee,  may  maintain  ejectment  after  her  death.  32  H.  8, 
c.  28.  So,  if  a  woman,  who  has  an  estate  in  lands  of  the  inheritance 
or  purchase  of  her  husband,  or  given  to  them  in  tail  by  the  husband's 
ancestor,  alien  it  after  her  husband's  death,  such  alienation  shall  be 
void,  and  the  party  entitled  may  either  enter  or  bring  his  ejectment. 
11  H.  7,  c.  20. 

So,  if  a  man's  right  of  entry  be  tolled  by  the  statute  of  limitations, 
see  post,  p.  315,  et  seq.,  or  by  fine  and  non-claim,  see  post,  p.  336,  he 
cannot  maintain  an  ejectment. 

The  right  of  entry  we  have  been  hitherto  considering  is  that  which 
the  law  gives  a  man,  who  has  been  deprived  of  his  estate  by  abatement, 
intrusion,  disseisin,  or  deforcement.  See  ante,  p.  300.  But  there  is 
another  right  of  entry,  which  a  man  may  reserve  to  himself  by  his  deed, 
when  he  grants  away  his  estate  to  another.  As,  if  a  man  give  an  estate 
in  lands  to  another,  upon  condition  that  if  he  do  such  an  act,  he  shall 
forfeit  the  estate,  and  that  the  grantor  may  thereupon  enter ;  or  if  he 
makes  a  lease  of  his  lands  to  another  by  deed,  reserving  to  himself  a 
right  of  entry,  if  the  lessee  shall  be  guilty  of  any  breach  of  the  cove- 
nants :  in  these  cases,  if  the  grantee  or  lessee  be  guilty  of  any  breach 
of  the  *condition  upon  which  he  holds  the  lands,  the  grantor  or  ^5,^0^0-1 
lessor  may  enter,  that  is,  he  may  recover  the  lands  in  an  eject-  '-  -' 
ment,  upon  proof  of  the  forfeiture.  Where  the  right  of  entry  arises 
from  non-payment  of  rent,  the  landlord  will  experience  some  difficulty 
in  enforcing  it,  if  there  be  a  sufficient  distress  upon  the  premises ;  there 
is  such  strictness  required  in  the  manner  of  making  the  demand,  the 
place  at  which  and  the  time  when  made,  &c.,  that  an  ejectment  is  sel- 
dom adopted  in  such  a  case,  but  the  landlord  usually  resorts  to  his 
*  remedy  by  distress ;  but  where  there  is  not  a  sufficient  distress  upon  the 
premises,  ejectment  is  rendered  a  safe  and  easy  remedy,  by  the  provi- 
sions of  Stat.  4  G.  2,  c.  28.  This  subject  we  shall  have  occasion  par- 
ticularly to  notice  hereafter,  when  we  come  to  treat  of  ejectment  by 
landlord  against  tenant.  Where  a  lease  contained  a  general  covenant 
to  repair,  and  also  a  special  covenant  to  make  any  repairs  required 
within  three  months  after  notice:  it  was  holden  that  the  landlord,  after 
serving  the  tenant  with  such  notice  might,  even  within  the  three  months, 
bring  ejectment  upon  the  general  covenant.  Boe  v.  Paine,  2  Camp. 
520.  Where  a  man  leased  for  twenty-one  years,  if  the  tenant,  his 
executors,  &c.,  should  so  long  inhabit  and  dwell  in  the  farm-house,  and 
actually  occupy  the  land,  &c.,  and  not  let,  set,  assign  over,  or  otherwise 
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part  with  the  lease :  it  was  holden  that  the  tenant  having  become  bank- 
rapt,  and  his  assignees  having  possessed  themselves  of  the  premises  and 
sold  the  lease,  and  the  bankrupt  being  out  of  the  actual  possession  and 
occupation  of  the  farm,  the  lessor  might  recover  the  premises  in  eject- 
ment, without  any  previous  re-entry.  Doe  v.  Clarke  et  al.,  8  East, 
185.  So,  where  the  lessee  of  a  house  and  garden  for  a  term  of  years, 
covenanted  with  the  lessor  not  to  use  or  exercise,  or  permit  or  suffer  to 
be  used  or  exercised,  upon  the  demised  premises  or  any  part  thereof, 
any  trade  or  business  whatsoever,  without  the  license  of  the  lessor ;  and 
afterwards,  without  the  license  of  the  lessor,  he  assigned  the  lease  to  a 
schoolmaster,  who  carried  on  his  business  in  the  house  and  premises :  it 
was  holden  that  the  assignment  was  a  breach  of  the  covenant,  and  that 
the  lessor  was  entitled  to  re-enter  and  bring  his  ejectment,  under  a  pro- 
viso for  re-entry  for  non-performance  of  covenants.  Doe  v.  Keeling,  1 
M.  &  S.  95.  So,  where  a  lease  contained  a  proviso  for  re-entry,  in  case 
the  tenant  should  demise,  lease,  grant,  or  let  the  demised  premises,  or 
any  part  or  parcel  thereof,  or  convey  the  same,  to  any  person  whomso- 
ever, for  all  or  any  part  of  the  term,  without  the  license  of  the  lessor 
in  writing;  and  the  defendant,  without  such  license,  agreed  with  a 
person  to  enter  into  partnership  with  him,  and  that  he  should  have  the 
use  of  the  back  chamber  and  some  other  parts  of  the  premises  exclu- 
sively, and  of  the  rest  jointly  with  the  defendant,  and  accordingly  let 
him  into  possession  :  the  court  held  that  the  lessor  was  thereupon  enti- 
tled to  re-enter.  Roe  v.  Sales,  1  M.  &;  S.  297.  So,  if  a  lease  contain 
a  proviso,  that  if  the  lessee  do  any  act  by  which  a  fiat  in  bankruptcy 
-^^^  may  issue,  the  lessor  *shall  have  a  right  to  re-enter,  the  lessor 
^  -'  may  recover  the  premises  in  an  ejectment  upon  the  lessee's 
being  afterwards  declared  a  bankrupt.  Boe  v.  Galliers  et  al.,  2  T.  R. 
183.  And  the  grantor's  not  having  reserved  to  himself  any  reversion 
in  the  premises  makes  no  difference  in  this  respect ;  therefore,  where  a 
lessee  having  assigned  his  term,  reserving  rent,  and  the  assignment  con- 
tained the  usual  proviso  for  re-entry  for  breach  of  any  of  the  conditions, 
or  covenants :  it  was  holden  that  he  could  maintain  an  ejectment,  upon 
a  breach  of  one  of  the  conditions  by  the  assignee.  Doe  v.  Bateman,  2 
B.  &  A.  168.  The  courts,  however,  do  not  favour  these  forfeitures,  and 
generally  construe  the  proviso  for  re-entry  strictly  according  to  the 
letter,  unless  they  see  a  very  sufficient  reason  for  giving  it  a  more  liberal 
construction.  Where  a  lease  contained  the  usual  covenants  to  pay  rent, 
not  to  assign,  &c.,  and  a  proviso  that  if  the  rent  should  be  in  arrear, 
"  or  if  all  or  any  of  the  covenants  hereinafter  contained  on  the  part  of 
the  lessee"  should  be  broken,  the  lessor  might  re-enter ;  and  there  were 
in  fact  no  covenants  on  the  part  of  the  lessee  contained  in  the  deed, 
after  the  proviso :  the  court  held  that  the  lessor  could  not  re-enter  for 
the  breach  of  the  covenant  not  to  assign ;  for  by  the  word  "  herein- 


BJBOTMBNT.  869 

after,"  the  proviso  was  restrained  to  subsequent  covenants,  and  though 
there  were  no  such  covenants  in  the  deed,  the  court  would  not  reject  the 
word.  Doe  v.  Godwin  et  al.,  4  M.  &  S.  265 ;  see  Doe  v.  Jepson,*  8  B. 
&  Ad.  402.  So,  a  proviso  for  re-entry  in  a  lease,  if  the  lessee  ^'  shall 
do  or  cause  to  be  d<Hie  any  act,  matter,  or  thing,  contrary  to  and  in 
breach  of  any  of  the  covenants,"  was  holden  not  to  apply  to  a  breach 
of  a  covenant  to  repair,  the  omission  to  repair  not  being  an  act  done, 
within  the  meaning  of  the  proviso.  Doe  v.  Stevens,'  S  B.  &  Ad.  299. 
So  a  covenant  not  to  assign,  is  not  broken  by  the  lease  being  sold  by 
the  assignees  of  the  tenant,  who  had  become  bankrupt.  Doe  v.  Beavan, 
3  M.  &  S.  353,  or  by  the  tenant  giving  a  warrant  of  attorney,  and  under 
a  judgment  and  execution  thereon  the  term  being  seized  and  sold.  Doe 
V.  Carter,  8  T.  R.  57,  unless  it  were  done  purposely  by  the  tenant  to 
effect  an  assignment  to  the  party,  in  fraud  of  the  covenant  not  to 
assign ;  Doe  v.  Garter,  8  T.  B.  300 ;  for  the  assignment  in  such  a  case 
is  the  act  of  law,  and  not  of  the  tenant.  So,  a  covenant  not  to  assign, 
has  been  holden  not  to  be  broken,  by  depositing  the  lease  with  another 
as  security  for  a  debt.  Doe  v.  Hogg,  4  D.  &  R.  226.  So,  a  covenant 
not  to  underlet,  has  been  holden  not  to  be  broken,  by  letting  a  part  of 
the  demised  house  in  lodgings.     Doe  v.  Laming,  4  Gamp.  77. 

If  the  lessor,  however,  receive  rent  due  after  a  condition  broken,  with 
full  knowledge  thereof,  it  will  be  a  waiver  of  the  forfeiture  ;  Goodright 
v.  Davids,  Gowp.  803 ;  but  otherwise,  if  he  did  not  know  of  it  at  the 
time.  Roe  v.  Harrison,  2  T.  R.  425 ;  and  see  Doe  v.  Johnson,***  1 
Stark.  411.  So,  bringing  an  action  of  covenant  for  rent  accruing  due 
subsequently  to  the  time  of  demise  laid  in  the  declaration  of  ejectment, 
was  holden  to  be  a  waiver  of  the  *right  of  entry.  Run.  80.  p^n^^-. 
But  the  waiver  must  be  by  some  positive  act  done,  such  as  the  ^  ^ 
receipt  of  rent,  or  the  like,  and  not  merely  by  the  landlord  omitting  for 
a  time  to  avail  himself  of  the  forfeiture ;  Doe  v.  Allen,  3  Taunt.  78 ; 
and  by  waiving  his  right  of  entry  for  one  breach  of  a  condition,  the 
landlord  does  not  thereby  waive  his  right  to  enter  for  any  subsequent 
breach.  Doe  v.  Bliss,  4  Taunt.  785.  Upon  this  subject  of  waiver, 
however,  there  is  a  distinction  taken  between  leases  for  lives  and  leases 
for  years :  in  the  case  of  a  lease  for  life,  if  the  tenant  be  guilty  of  any 
breach  of  the  condition  of  re-entry  the  lease  is  voidable  only,  although 
the  clause  declare  that  the  deed  shall  be  thereby  void;  for  where  an 
estate  commences  by  livery,  it  cannot  be  determined  without  entry. 
Therefore,  if  the  lessor,  after  notice  of  the  forfeiture  (and  which  is  a 
material  and  issuable  fact,  3  Go.  61,  b. ;  Roe  v.  Harrison,  2  T.  R.  425, 
430,  431),  accept  rent  accruing  due  after,  or  do  any  act  which  amounts 
to  a  waiver  of  the  forfeiture,  the  lease  which  was  before  voidable,  is 
thereby  affirmed.    But  if  there  be  a  lease  for  years,  with  a  condition 
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that  for  nonpayment  of  rent  or  the  like,  the  lease  shall  be  null  and 
▼oidy  and  that  the  lessor  may  thereupon  re-^nter :  if  the  lessee  be  guilty 
of  any  breach  of  the  condition  of  re-entry,  no  subsequent  act  of  the 
lessor  can  amount  to  a  waiver  of  the  forfeiture ;  for  the  lease  is  actually 
determined  by  the  act  of  the  tenant.  If,  however,  in  such  a  lease,  it 
be  not  provided  that  the  lease  shall  be  null  and  void,  but  merely  that 
it  shall  be  lawful  for  the  lessee  to  re-enter,  the  lease  is  in  that  case 
Yoidable  only ;  and  a  forfeiture  may  be  waived  by  acceptance  of  rent, 
or  other  act,  as  above  mentioned.  Plowd.  133 ;  Co.  Lit.  215,  a;  3  Co. 
64  ab.  85,  ab. ;  1  Saund.  278,  be.  We  shall  have  another  opportunity 
of  considering  the  whole  of  this  subject  of  forfeiture,  and  waiver,  more 
in  detail  when  we  come  to  treat  of  Ejectment  by  landlord  against 
tenant. 

A  right  of  entry  is  also  frequently  reserved  in  grants  of  rent-charges, 
in  case  the  rent-charge  should  be  in  arrear ;  and  in  these  cases,  if  the 
grantor  be  guilty  of  any  breach  of  the  condition,  the  grantor  may  main- 
tain an  ejectment,  not  as  for  a  forfeiture,  but  merely  in  order  to  get  into 
the  receipt  of  the  rents  and  profits  of  the  land  until  the  arrears  of  the 
rent-charge  shall  be  satisfied.  Bac.  Abr.  Ejectment,  D.  3;  9  Yin. 
Ejectment  0.  pi.  4,  P.  pi.  5.  And  the  grantee  in  such  a  case  may 
maintain  the  action,  without  any  previous  demand  of  the  rent.  Doe  v. 
Horseley,  8  Nev.  &  M.  667. 

And  an  actual  entry  upon  the  lands  is  not  necessary  in  order  to  take 
advantage  of  a  proviso  of  re-entry,  either  for  a  forfeiture,  1  Vent.  248 ; 
2  Ld.  Raym.  750;  1  Salk.  259;  1  Saund.  319;  8  Burr.  1896,  1897; 
Goodright  v.  Cator,  2  Doug.  477 ;  or  for  nonpayment  of  a  rent-charge, 
&c.  An  actual  entry  was  formerly  necessary  in  order  to  avoid  a  fine 
with  proclamations.  Barrington  v.  Parkhurst,  13  East,  489 ;  4  Bro. 
P.  C.  85 ;  Doe  v.  Hicks,  7  T.  E.  488,  727 ;  Doe  v.  Plumtre,"  8  B.  &  A. 
474 ;  *Doe  v.  Williams,**  5  B.  &  Ad.  783 ;  Doe  v.  01iver,P  10  B.  & 
*-  -■  C.  181,  and  is  now  necessary  in  the  case  of  a  vacant  possession ; 
but  in  no  other  cases.  And  even  in  the  case  of  a  fine  with  proclamations, 
it  was  not  in  all  cases  necessary :  as,  for  instance,  where  the  fine  had 
been  levied  by  a  person  who  had  no  estate  of  freehold  in  the  prenuses 
at  the  time.  Doe  v.  Perkins,  8  M.  &  S.  271,  and  see  Hall  v.  Doe,^  5  B. 
&  A.  687,  or  by  a  remainderman,  Bowe  v.  Power,  in  error,  2  New  Rep. 
1,  or  reversioner.  Roe  v.  Elliott,  1  B.  &  A.  85 ;  or  where  the  ejectment 
was  brought  before  all  the  proclamations  had  been  made.  Doe  v.  Watts, 
9  East,  17 :  in  these  instances,  an  actual  entry  was  holden  not  to  be  ne- 
cessary. Where  an  actual  entry  is  necessary,  it  may  be  made  either  by 
the  party  himself,  or  by  some  one  authorized  by  him  for  that  purpose. 
See  2  Str.  1128. 

Bt  whom. — The  action  in  form  is  brought  in  the  name  of  a  mere 
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nominal  plaintiff,  such  as  ''John  Doe ;"  except  where  it  is  brought  upon 
a  vacant  possession,  in  which  case  a  regular  lease  is  executed  upon  the 
premises,  and  the  action  is  brought  in  the  name  of  the  lessee.  The 
actual  plaintiff,  however,  is  the  person  from  whom  the  nominal  plaintiff, 
on  the  face  of  the  declaration,  pretends  to  derive  his  title  to  the  posses- 
sion  as  lessee ;  and  the  title  therefore  of  the  lessor  of  the  plaintiff  is  the 
only  one  inquired  into  at  the  trial,  the  derivative  title  of  the  plaintiff 
himself  being  admitted  by  the  consent  rule.  Where  the  action  is 
brought  for  a  disseisin,  it  must  be  brought  upon  the  demise  of  the  dis- 
seisee, or  of  some  person  who  claims  under  him  by  descent;  for 
after  his  disseisin,  he  had  no  power  to  convey  his  right.  For  the  same 
reason,  if  brought  for  an  abatement,  it  must  be  upon  the  demise  of  the 
heir  or  devisee,  or  of  some  person  claiming  under  him  by  descent ;  or  if 
brought  on  an  intrusion,  it  must  be  upon  the  demise  of  the  remainderman 
or  reversioner,  or  of  some  person  claiming  under  him  by  descent;  or  if 
brought  for  the  ouster  of  a  tenant  for  years,  it  must  be  upon  the  demise  of 
him  or  of  his  personal  representative.  If  the  right  of  entry,  however, 
arise  from  a  forfeiture,  or  from  the  nonpayment  of  a  rent-charge,  the 
ejectment  may  be  upon  the  demise  of  the  lessor  or  grantee,  or  of  his  re- 
presentative or  assignee.  If  a  copyholder  of  a  manor  belonging  to  a 
bishopric,  commit  a  forfeiture  during  the  vacancy  of  the  see,  the  eject- 
ment may  be  brought  by  the  succeeding  bishop.    Bui.  N.  P.  107. 

The  heir  of  a  copyholder  may  maintain  an  ejectment  before  admit- 
tance ;  for  he  has  a  good  title  against  all  the  world  except  the  lord,  who 
may  command  him  to  come  in  and  do  homage  and  fealty.  Vide  per  Ld. 
Tenterden,  C.  J.,  in  Roe  v.  Loveless,  2  B.  &  A.  456.  So,  the  surrenderee 
of  copyhold  lands  may  commence  his  action  before  admittance,  and  if 
he  afterwards  be  admitted  at  any  time  before  the  trial,  it  will  be  suffi- 
cient: Doe  V.  Hall,  16  East,  208 ;  and  the  demise  may  belaid  at  a  time 
between  *the  surrender  and  admittance.  Id.  Holdfast  v.  Clap-  r^egi  o-i 
ham,  1  T.  R.  600.  See  Doe  v.  Vernon,  7  East,  8.  But  a  •-  •• 
person  even  admitted  tenant,  upon  a  claim  as  administrator  de  bonis  non 
to  the  grantee  of  a  copyhold  pur  autre  me,  but  having  no  title  to  that 
character,  cannot  recover  in  ejectment  by  virtue  of  such  admission,  as 
upon  a  new  and  substantive  grant  by  the  lord.  Zouch  v.  Forse,  7  East, 
186.  On  the  other  hand,  if  the  lord  grant  a  reversion  in  copyhold 
lands,  after  an  existing  estate  for  life,  the  grantee  may  maintain  eject- 
ment, upon  the  death  of  the  tenant  for  life,  without  admittance ;  for 
admittance  in  such  a  case  is  not  necessary  to  complete  the  grantee's 
title.    Roe  v.  Loveless,  2  B.  &  A.  453. 

The  executor  or  administrator  of  a  tenant  for  term  of  years  may 
maintain  ejectment  where  he  has  a  right  of  entry ;  Doe  v.  Bradbury,  2 
D.  &;  R.  706 ;  Doe  v.  Porter,  8  T.  R.  18 ;  and  the  executor  may  declare 
upon  a  demise  before  the  time  of  probate ;  Doe  v.  Summerset,  2  W.  BL 


872  archbold's  law  of  nisi  prius. 

692 ;  but  an  administrator,  it  should  seem,  cannot  lay  a  demise  at  a 
time  prior  to  the  date  of  his  letters  of  administration.  And  if  the  de- 
ceased were  tenant  merely  from  year  to  year,  there  is  no  objection  to 
the  executor  or  administrator  declaring  upon  a  demise  for  seven  years. 
Doe  V.  Porter,  supra. 

If  one  joint-tenant  or  tenant  in  common  actually  disseise  the  other, 
the  latter  may  maintain  ejectment  for  the  recovery  of  his  moiety.  Go. 
Lit.  199,  b.  Bac.  Abr.  Joint-tenants,  L.  A  bare  perception  of  the 
whole  rents  and  profits,  however,  is  not  enough  ;  it  must  be  by  actually 
turning  him  out,  or  hindering  him  to  enter,  &c.  1  Salk.  192,  pi.  4 ;  7 
Mod.  89.^  Where  one  tenant  in  common  levied  a  fine  of  the  whole,  and 
took  the  rents  and  profits  afterwards  without  account  for  nearly  five 
years,  it  was  holden  not  to  be  even  evidence  to  go  to  the  jury  of  an 
ouster.  Peaceable  v.  Read,  1  East,  568.  But  the  production  of  the 
consent  rule,  confessing  lease,  entry,  and  ouster  (if  the  latter  be  in- 
cluded in  the  rule,  see  2  Arch.  Pr.  166),  will  dispense  with  proof  of 
actual  ouster.  Oates  v.  Brydon  et  ah,  3  Burr.  1895 ;  Doe  v.  Cufi*,  1 
Camp.  173.  As  to  their  action  against  strangers,  it  has  been  holden 
that  one  joint-tenant  may  maintain  an  ejectment  on  his  single  demise 
for  his  own  share.  Roe  v.  Lonsdale,  12  East,  39 ;  and  see  Doe  v.  Read, 
Id.  57.  So,  if  several  joint-tenants  jointly  demise  from  year  to  year, 
such  of  them  as  give  notice  to  quit,  may  recover  their  several  moieties 
in  ejectment  on  their  several  demises.  Doe  v.  Chaplin,  3  Taunt.  120. 
As  to  partners. — Where  J.  S.  let  certain  mills  to  a  company,  and  after- 
wards became  a  partner  with  them ;  subsequently  he  gave  them  notice 
to  quit,  and  brought  an  ejectment,  on  his  own  demise  (he  continuing  a 
partner  up  to  the  date  of  the  demise),  and  the  action  was  defended  by 
one  of  the  members  for  the  others :  it  was  holden,  on  a  bill  of  exceptions, 
that  the  defendant  was  estopped  from  disputing  the  title  of  J.  S. ;  and 
also  that  an  ejectment  would  lie  on  the  demise  of  J.  S.,  although  he 
P^Q^  j^-|  were  at  the  time  a  member  of  '^'the  company.  Francis  v.  Doe 
■■        -■  (in  error),  6  Mees.  &  W.  272.(*) 

As  to  an  ejectment  by  a  mortgagee : — if  the  mortgagor  be  in  posses- 
sion of  the  mortgaged  premises,  it  is  quite  clear  that  the  mortgagee  may 
maintain  the  action,  unless  precluded  from  doing  so  by  some  clause  in 
the  mortgage  deed.  Where  the  premises  are  demised  to  a  third  person, 
if  the  demise  were  subsequent  to  the  mortgage,  the  mortgagee  may 
maintain  an  ejectment,  whether  the  demise  were  for  a  term  of  years, 
Keech  v.  Hall  et  al.,  1  Doug.  21,  or  from  year  to  year.  Thunder  v. 
Belcher,  3  East,  449,  without  giving  any  notice  to  quit.  Or  if  the 
premises  were  demised  from  year  to  year,  previously  to  the  mortgage, 
the  mortgagee  may  determine  the  tenancy  by  a  notice  to  quit,  and  then 
bring  an  ejectment.    But  if  the  premises  were  leased  for  a  term  of 
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years,  previously  to  the  mortgage,  the  mortgagee  oannot  maintain  eject- 
ment until  after  the  expiration  of  the  term ;  see  Doe  v.  Wharton,  8  T. 
R.  2 :  although  formerly  holden  otherwise.  Bui.  N.  P.  96 ;  and  see  per 
Buller,  J.,  2  T.  R.  699.  And  the  mortgagee's  giving  notice  to  the 
tenants  that  he  vrill  not  disturb  them,  and  that  he  merely  wishes  the 
rent  to  be  paid  to  him,  makes  no  difference  in  this  respect.  See  Doe 
V.  Wharton,  supra ;  and  see  2  T.  R.  699,  per  Buller,  J.  cont.  A  second 
mortgagee,  who  takes  an  assignment  of  a  term  to  attend  the  inheritance, 
and  has  all  the  title  deeds,  may  recover  in  ejectment  against  the  first  mort- 
gagee, if  he  had  no  notice  of  the  prior  incumbrance.  Goodtitle  v.  Mor- 
gan et  al.,  1  T.  R.  756 ;  see  Doe  v.  Booth,  2  B.  4;  P.  219.  On  the 
other  hand,  the  mortgagor,  not  having  the  legal  estate,  cannot  in  general 
recover  in  ejectment.  But  where  a  mortgage  deed,  for  securing  an 
annuity,  conveyed  the  land  to  a  trustee,  upon  trust  (amongst  other 
things),  to  permit  the  mortgagor  to  receive  the  rents  until  default  made 
for  60  days  in  payment  of  the  annuity :  it  was  holden  that  the  con- 
veyance operated  as  a  demise  to  the  mortgagor  until  default ;  and  that 
therefore  a  notice  to  quit,  given  by  him  in  his  own  name,  to  a  tenant  let 
into  possession  by  him  before  the  mortgage,  enabled  him  to  recover  in 
ejectment  upon  his  own  demise.  Doe  v.  Goldwin,'  2  Ad.  &  El.  N.  G. 
148 ;  and  see  Wilkinson  v.  Hall,'  8  Bing.  K  C.  608. 

In  the  same  manner,  a  creditor,  who  has  extended  the  lands  of  his 
debtor  under  an  elegit,  may  recover  the  lands  in  ejectment  against  his 
debtor,  if  he  be  in  possession ;  or  against  any  tenant  to  whom  they  have 
been  demised  subsequently  to  the  creditor's  judgment,  without  giving 
a  notice  to  quit ;  Doe  v.  Hilder,  2  B.  &  A.  782 ;  or,  it  should  seem, 
against  a  tenant  from  year  to  year  to  whom  they  were  demised  pre- 
viously to  the  judgment,  upon  giving  a  notice  to  quit ;  vide  supra ;  but 
not  against  a  tenant,  who  is  in  possession  under  a  lease  for  a  term  of 
years  granted  previously  to  the  judgment,  even  although  the  creditor 
give  the  tenant  notice  that  he  does  not  mean  to  disturb  his  possession, 
but  ^merely  wishes  to  get  into  the  receipt  of  the  rents  and  profits  .^^^  ;--■ 
of  the  estate.     Doe  v.  Wharton,  8  T.  R.  2.  L  ^^^^ 

Against  whom. — The  action  is  usually  brought  against  a  mere  nomi- 
nal defendant,  "  Richard  Roe,"  unless  when  brought  on  a  vacant  posses- 
sion, in  which  case  the  person  who  turns  the  lessee  out  of  possession  is 
made  defendant.  If  the  premises  be  tenanted,  copies  of  the  declaration 
are  served  upon  the  tenants ;  and  they,  or  their  landlord  upon  applica- 
tion, are  let  in  to  defend  the  action,  and  their  names  substituted  in  the 
declaration  for  the  name  of  the  nominal  defendant,  against  whom  the 
action  was  originally  brought.  See  the  practice  in  this  respect,  2  Arch. 
Pr.  163,  et  seq.  It  may  be  necessary  to  mention,  that  an  ejectment 
will  not  lie  against  the  Crown  or  its  tenant ;  the  only  remedy  is  by 
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petition  de  droit ;  if  ejectment  be  brought,  the  court  upon  application 
will  stay  the  proceedings.    Doe  d.  Legh  v.  Roe,  11  Law  J.  57  ex. 

Within  what  tihb. — ^By  stat.  8  &;  4  W.  4,  c.  27,  s.  2,  it  is  enacted 
that  after  the  Slst  of  December,  1888,  no  person  shall  make  an  entry, 
or  bring  an  action  to  recover  any  land,  ^^  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  to  bring  such 
action  shall  have  first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  through  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  to  bring  such  action  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same." 

And  in  the  construction  of  this  act,  the  right  to  make  an  entry  or 
bring  an  action,  to  recover  any  land,  shall  be  deemed  to  have  first  ac- 
crued at  such  time  as  is  hereinafter  mentioned,  that  is  to  say :  where  the 
person  claiming  such  land,  or  some  person  through  whom  he  claims, 
shall,  in  respect  of  the  estate  or  interest  claimed,  have  been  in  posses- 
sion or  in  receipt  of  the  profits  of  such  land,  and  shall,  while  entitled 
thereto,  have  been  dispossessed,  or  have  discontinued  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
of  such  dispossession  or  discontinuance  of  possession,  or  at  the  last  time 
at  which  any  such  profits  or  rent  were  or  was  so  received ; — ^and  where 
the  person  claiming  such  land  shall  claim  the  estate  or  interest  of  some 
deceased  person,  who  shall  have  continued  in  such  possession  or  receipt, 
in  respect  of  the  same  estate  or  interest,  until  the  time  of  his  death, 
and  shall  have  been  the  last  person  entitled  to  such  estate  or  interest 
who  shall  have  been  in  such  possession  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  of  such  death ; — and  where 
the  person  claiming  such  land  shall  claim  in  respect  of  an  estate  or 
interest  in  possession,  granted,  appointed  or  otherwise  assured  by 
any  instrument  (other  than  a  will)  to  him,  or  some  person  through 
r*«l1fil  *^^^™  ^®  claims,  by  a  person  being  in  respect  of  the  same  estate 
I-  -I  or  interest  in  possession  or  receipt  of  the  profits  of  the  land,  and 
no  person  entitled  under  such  instrument  shall  have  been  in  such  posses- 
sion or  receipt,  then  such  right  shall  be  deemed  tQ  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person  through 
whom  he  claims  became  entitled  to  such  possession  or  receipt  by  virtue 
of  such  instrument ; — and  where  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate 
or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land  in  respect  of  such  estate  or  interest,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or  interest  in  possession; — and 
where  the  person  claiming  such  land,  or  the  person  through  whom  he 
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claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach 
of  condition,  then  such  right  shall  be  deemed  to  haye  first  accrued  when 
such  forfeiture  was  incurred  or  such  condition  broken.  Jd.  s.  3.  And 
by  sect.  12,  where  any  one  or  more  of  several  persons  entitled  to  any 
land  as  coparceners,  joint-tenants  or  tenants  in  common,  shall  have  been 
in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  share 
or  shares  of  such  land  or  of  the  profits  thereof,  for  his  or  their  own 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land,  such 
possession  or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  such  last*mentioned  person  or  persons  or  any  of  them. 
See  CuUey  v.  Doe  (in  error),*  11  Ad.  &  El.  1008.  And  by  sect.  18, 
where  a  younger  brother,  or  other  relation  of  the  person  entitled  as  heir 
to  the  possession  or  receipt  of  the  profits  of  any  land,  shall  enter  into 
the  possession  or  receipt  thereof,  such  possession  or  receipt  shall  not  be 
deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitled  as 
heir.  As  to  what  shall  be  deemed  possession,  or  the  profits  of  the  land, 
within  the  meaning  of  the  above  clauses :  By  sect.  10,  no  person  shall 
be  deemed  to  have  been  in  possession  of  any  land,  within  the  meaning 
of  this  act,  merely  by  reason  of  having  made  an  entry  thereon ;  and  by 
sect.  85,  the  receipt  of  the  rent  payable  by  any  tenant  from  year  to 
year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming 
under  him  (but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the 
profits  of  the  land,  for  the  purposes  of  this  act.  See  Fursdon  v.  Clogg, 
10  Mees.  &  W.  572.  (*)  And  by  sect.  14,  where  any  acknowledgment 
of  the  title  of  the  person  entitled  to  any  land  shall  have  been  given  to 
him  or  his  agent  in  writing,  signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land,  then  such  possession  or  receipt  of  or 
by  the  person  by  whom  such  acknowledgment  shall  have  been  given, 
shall  be  deemed  according  to  the  meaning  of  this  act,  to  have  been  the 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  have  been  given  at  the  time  of  giving  the 
*same ;  and  the  right  of  such  last-mentioned  person,  or  any  per-  .^^^  ,^- 
son  claiming  through  him,  to  make  an  entry  or  bring  an  action  ^  -^ 
to  recover  such  land,  shall  be  deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments if  more  than  one,  was  given.  An  attornment  in  writing 
would  of  course  be  a  good  admission  of  title  within  the  meaning  of  this 
clause ;  and  if  it  be  merely  an  attornment,  and  do  not  amount  to  a  new 
demise,  it  will  not  require  a  stamp.  See  Doe  v.  Edwards  et  al.,^  5  Ad. 
&;  El.  95.  So  where,  in  answer  to  an  application  for  alleged  arrears  of 
rent,  the  tenant  by  letter  complained  of  having  been  put  to  much  ex- 
pense with  respect  to  the  land,  and  said  it  was  reasonable  that  the  lords 
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of  the  fee  should  make  him  recompense  accordingly,  and  that  F.  (the 
party  applying)  shoald  vindicate  his  right  to  the  land  rather  than  that 
the  expenses  should  fall  upon  the  tenants,  and  concluded  his  letter  by 
begging  '^  compassion,  mercy,  and  pity,  and  recompense  in  a  satisfac- 
tory manner :"  this  was  holden  to  be  an  admission  of  title  within  the 
meaning  of  this  section.  Fursdon  v.  Clogg,  10  Mees.  &  W.  572.(*) 
But  where  a  party,  in  adverse  possession  of  land,  being  applied  to,  by 
a  person  claiming  title  to  it,  to  pay  rent,  and  offered  a  lease  of  it,  wrote 
thus:  ^^ Although  if  matters  were  contested  I  am  of  opinion  that  I 
should  establish  a  legal  right  to  the  premises,  yet,  under  all  circum- 
stances, I  have  made  up  my  mind  to  accede  to  the  proposal  you  made 
of  paying  a  moderate  rent,  on  an  agreement  for  a  term  of  twenty-one 
years;"  the  bargain,  however,  subsequently  went  off,  and  no  rent  was 
paid  or  lease  executed :  this  was  holden  not  to  amount  to  an  admission 
of  title  within  the  meaning  of  this  section.  Doe  v.  Edmonds,  6  Mees. 
&  W.  295.('*')  And  whether  a  writing  amounts  to  such  an  admission,  is 
a  question  for  the  judge,  not  for  the  jury.     Id. 

Formerly  the  right  of  entry  was  deemed  mainly  to  depend  upon 
whether  the  possession  of  the  defendant  was  adverse  to  the  claim  of  the 
lessor  of  the  plaintiff  or  not ;  if  it  were  not,  the  time  of  limitation  was 
holden  not  to  run.  And  it  was  often  a  question  of  some  nicety  whether 
a  possession  was  adverse  or  not.  See  Keene  v.  Deardon  et  al.,  8  East, 
248  ;  Doe  v.  Hulse,^  3  B.  &  0.  707 ;  Doe  v.  Clark,^  8  B.  &  0.  717  ;  Doe 
V.  Wilkinson,  5  D.  &  R.  273.  But  this  statute,  3  &  4  W.  4,  c.  27,  s.  2, 
3,  has  done  away  with  the  doctrine  of  non-adverse  possession  altogether, 
and  the  question  now  is  whether  twenty  years  have  elapsed  sinco  the 
right  accrued,  whatever  may  have  been  the  nature  of  the  possession. 
Nepean  v.  Doe  (in  error),  2  Mees.  &  W.  894.(*)  In  confirmation  of 
which,  the  15th  section  of  the  act  provides  that  where  the  possession  was 
not  adverse  at  the  time  of  the  passing  thereof,  the  party  should  be  al- 
lowed five  years  from  the  time  for  making  an  entry  or  bringing  an  action, 
although  that  time  of  limitation  (twenty  years)  may  have  elapsed.  See 
Doe  V.  Thompson,'  5  Ad.  &  El.  532. 

r*^1  Al  ^^^  ^^  ^  P^^^y?  against  whom  the  twenty  years  have  run,  obtain 
^  -'  '''quiet  possession  of  the  land,  he  is  then  as  of  his  old  right,  and 
may  set  up  his  right  and  title  as  a  defence  to  any  ejectment  that  may  be 
brought  against  him,  in  the  same  manner  as  if  he  had  never  been  out  of 
possession.     Doe  v.  Beade,  8  East,  353. 

Within  what  time  by  a  remaindbrman  or  revbrsionbr. — ^By 
Stat.  3  &  4  W.  4,  c.  27,  s.  3,  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  and  remainder,  or  other  future 
estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  such  land  in  respect  of  such  estate  or  interest, 
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then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
such  estate  or  interest  became  an  estate  or  interest  in  possession.  And 
therefore  where  a  lessor  allows  his  tenant  to  remain  in  possession  for 
more  than  twenty  years  without  paying  rent,  he  is  not  thereby  deprived 
of  his  right  of  entry ;  but  he  may  bring  his  action  at  any  time  within 
twenty  years  after  his  reversion  becomes  an  ^^  estate  or  interest  in  pos- 
session/* that  is  to  say,  after  the  tenant's  term  has  expired.  Doe  v. 
Oxenham,  7  Mees.  &  W.  131.('*')  Where  a  remainder  to  B.  was  limited 
after  an  estate  for  life  to  A.,  and  A.  becoming  bankrupt,  went  to  America 
in  1807,  and,  with  the  exception  of  a  letter  which  was  received  from 
him  a  few  months  after,  was  never  afterwards  heard  of ;  in  1834  the  re- 
mainderman brought  ejectment,  and  it  became  a  question  whether  he 
ought  to  prove  the  exact  time  of  A.'s  death,  or  whether  it  should  be  pre- 
sumed that  A.  continued  alive  to  the  last  moment  of  the  seven  years, 
when  the  law  presumed  him  to  be  dead :  the  court  held  that  B.,  under 
the  circumstances,  was  bound  to  prove  the  time  of  death ;  for  although, 
where  a  party  is  absent  seven  years  without  being  heard  of,  the  presump- 
tion of  law  is  that  he  is  then  dead,  yet  there  is  no  legal  presumption  of 
the  time  of  the  death.  Nepean  v.  Doe  (in  error),  2  Mees.  k  W.  894.(*) 
Where  copyhold  lands  were  granted  to  A.  for  the  lives  of  herself  and 
B.,  remainder  to  C. ;  and  A.  died,  devising  the  estate  to  B.,  who  entered, 
and  was  possessed  for  more  than  twenty  years,  when  he  died ;  and  upon 
his  death  G.  brought  ejectment  to  recover  the  lands :  the  court  held  that 
he  was  barred ;  B.  could  only  be  entitled  as  special  occupant,  and  as  there 
can  be  no  special  occupancy  in  copyholds,  G.'s  right  of  entry  accrued 
upon  the  death  of  A.,  and  he  should  have  brought  his  action  within 
twenty  years  from  that  time.     Doe  v.  Scott,*  4  B.  &  C.  706. 

And  by  sect.  5,  a  right  to  make  an  entry  or  to  bring  an  action  to  re- 
cover any  land  shall  be  deemed  to  have  first  accrued,  in  respect  of  an 
estate  or  interest  in  reversion,  at  the  time  at  which  the  same  shall  have 
become  an  estate  or  interest  in  possession  by  the  determination  of  any 
estate  or  estates,  in  respect  of  which  such  land  shall  have  been  held  or 
the  profits  thereof  shall  have  been  received,  notwithstanding  the  person 
claiming  such  land,  or  some  person  through  whom  he  claims,  shall  at 
any  time  previously  to  the  creation  of  the  estate  or  estates  which  p^q^Q-i 
shall  have  '^'determined,  have  been  in  possession  or  receipt  of  the  ^  -' 
profits  of  such  land. 

But  by  sect.  20,  when  the  right  of  any  person  to  make  an  entry  or 
bring  an  action  to  recover  any  land  to  which  he  may  have  been  entitled 
for  an  estate  or  interest  in  possession,  shall  have  been  barred  by  the  de- 
termiuation  of  the  period  hereinbefore  (in  sect.  2,  ante,  p.  815),  limited, 
which  shall  be  applicable  in  such  case,  and  such  person  shall  at  any  time 
during  the  said  period  have  been  entitled  to  any  other  estate,  interest, 
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right  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or  to  the  same 
land,  no  entry  or  action  shall  be  made  or  brought  by  snch  person,  or 
any  person  claiming  through  him,  to  recover  such  land  in  respect  of  sach 
other  estate,  interest,  right,  or  possibility,  unless  in  the  mean  time  such 
land  shall  have  been  recovered  by  some  person  entitled  to  an  estate,  in- 
terest, or  right  which  shall  have  been  limited  or  taken  effect  after  or  in 
defeasance  of  such  estate  or  interest  in  possession. 

Within  what  time,  bt  remainderman,  etc.,  after  an  estate 
TAIL. — If  the  tenant  in  tail  die  seized,  the  remainderman  must  enter  or 
bring  his  action  within  twenty  years  after  the  death.  Sect.  3,  p.  318. 
But  by  sect.  21,  when  the  right  of  a  tenant  in  tail  of  any  land  to  make 
an  entry  or  to  bring  an  action  to  recover  the  same  shall  have  been  bar- 
red, by  reason  of  the  same  not  having  been  made  or  brought  within  the 
period  hereinbefore  (in  sect.  2,  ante,  p.  315),  limited,  which  shall  be 
applicable  in  such  case,  no  such  entry  or  action  shall  be  made  or  brought 
by  any  person  claiming  any  estate,  interest,  or  right,  which  such  tenant 
in  tail  might  lawfully  have  barred.  And  by  sect.  22,  when  a  tenant  in 
tail  of  any  land,  entitled  to  recover  the  same,  shall  have  died  before  the 
expiration  of  the  period  hereinbefore  limited,  which  shall  be  applicable 
in  such  case,  for  making  an  entry  or  bringing  an  action  to  recover  such 
land,  no  person  claiming  any  estate,  interest,  or  right,  which  such  tenant 
in  tail  might  lawfully  have  barred,  shall  make  an  entry  or  bring  an  ac- 
tion to  recover  such  land,  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made  such 
entry  or  brought  such  action.  See  Doe  v.  Edmunds,  6  Mees.  k  W. 
295.(*) 

Within  what  time,  by  reversioner,  aoainst  tenant  at  will 
OR  from  tear  to  tear. — By  sect.  7,  it  is  enacted,  that  when  any 
person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  as 
tenant  at  will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  bring  an  action  to 
recover  such  land,  shall  be  deemed  to  have  first  accrued,  either  at  the 
determination  of  such  tenancy,  or  at  the  expiration  of  one  year  next 
after  the  commencement  of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined :  Provided  always,  that  no  mortgagor 
or  cestuique  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the 
r*Qom  ^^^'^^^g  *^f  *^^  clause,  to  his  mortgagee  or  trustee.  But  a 
L  J  purchaser  who  is  let  into  possession  without  payment  of  the  pur- 
chase-money is  a  tenant  at  will  within  the  meaning  of  this  clause ;  and 
the  vendor  must  enter  or  bring  his  action  for  the  recovery  of  the  land 
within  twenty  years,  otherwise  he  will  be  barred.  See  Doe  v.  Cuperton,^ 
9  Gar.  &  P.  112.    But  where,  in  1816,  a  person  was  thus  let  into  pos- 
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session  under  an  agreement  to  purchase,  which  was  never  completed,  and 
continued  in  possession  until  his  death  in  1822,  without  paying  rent ; 
and  then  his  widow,  to  whom  he  had  devised  all  his  real  estate,  entered 
and  was  possessed ;  and  rent  being  demanded  of  her  in  1827,  she  pro- 
mised to  pay  it,  but  never  did :  in  ejectment  brought  in  1842  by  the  heir 
of  the  vendor,  the  court  held  that  it  was  rightly  left  to  the  jury  to  say, 
whether  a  tenancy  at  will  had  not  been  created  between  the  vendor  and 
the  widow,  the  action  being  otherwise  barred  by  this  section.  Doe  v. 
Rock,*  4  Man.  &  Gr.  30.  Also,  where  a  tenancy  at  will  was  created  in 
1817,  and  determined  in  1827,  and  then  a  second  tenancy  at  will  as  to 
the  same  land  was  created  between  the  same  parties :  the  court  held  that 
the  lessor  had  twenty  years  from  the  creation  of  this  second  estate  at 
will,  wherein  to  bring  his  action.     Doe  v.  Turner,  10  Law.  J.  213. 

And  by  sect.  8,  when  any  person  shall  be  in  possession  or  in  receipt 
of  the  profits  of  any  land,  as  tenant  from  year  to  year  or  other  period, 
without  any  lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry  or 
to  bring  an  action  to  recover  such  land,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of  such  years  or  other  periods, 
or  at  the  last  time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received,  which  shall  last  happen.  See  Doe  v.  Beckett, 
12  Law  J.  236,  qb. 

Within  what  timb  by  revbbsionbr,  fob  a  forbbitubb. — By 
sect.  8,  when  the  person  claiming  such  land,  or  the  person  through 
whom  he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture 
or  breach  of  condition,  then  such  right  shall  be  deemed  to  have  first 
accrued  when  such  forfeiture  was  incurred  or  such  condition  was  broken. 
Provided  always  (by  sect.  4),  that  when  any  right  to  make  an  e^try  Or 
bring  an  action  to  recover  any  land  by  reason  of  any  forfeiture  or 
breach  of  condition  shall  have  first  accrued  in  respect  of  any  estate  or 
interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have 
been  recovered  by  virtue  of  such  a  right,  the  right  to  make  an  entry  or 
bring  an  action  to  recover  such  land  shall  be  deemed  to  have  first 
accrued  in  respect  of  such  estate  or  interest,  at  the  time  when  the  same 
shall  have  become  an  estate  or  interest  in  possession,  as  if  no  such  for- 
feiture or  breach  of  condition  had  happened. 

But  when  any  person  shall  be  in  possession  or  receipt  of  the  profits 
of  any  land,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting 
to  the  yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved,  and 
the  rent  reserved  by  such  lease  shall  have  *been  received  by  r^oon 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  I-  -* 
rent  in  reversion  immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 
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shall  afterwards  have  been  made  to  the  person  rightfuHy  entitled  thereto, 
the  right  of  the  person  entitled  to  such  land,  subject  to  snch  lease,  or 
of  the  person  through  whom  he  claims,  to  make  an  entry  or  to  bring  an 
action  after  the  determination  of  such  lease,  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was 
first  so  received  by  the  person  wrongfully  claiming  as  aforesaid ;  and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination 
of  such  lease  to  the  person  rightfully  entitled.  Id.  s.  9 ;  see  Doe  v.  Ox- 
enham,  10  Law  J.  6,  ex. ;  see  ante,  p.  818. 

Within  what  timb,  bt  issue  in  tail. — If  tenant  in  tail  have  died 
seised,  the  issue  must  bring  their  action  within  twenty  years  after  the 
death.  Id.  s.  2,  3,  ante,  p.  815.  But  if  the  tenant  in  tail  be  not  seised 
at  the  time  of  his  death, — if  he  were  then  barred,  by  reason  of  his  not 
having  brought  his  action  within  twenty  years,  his  issue  shall  be  barred 
also ;  Id.  s.  21,  ante,  p.  319 ;  although  this  was  formerly  otherwise. 
Doe  y.  Pike  et  al.,  5  B.  &  Ad.  738.  But  if  he  were  not  then  barred, 
the  twenty  years  not  having  then  expired,  his  issue  shall  have  the  same 
time  within  which  to  bring  their  action  that  the  tenant  in  tail  would 
have  had  if  he  had  lived.    Id.  s.  22,  ante,  p.  319. 

And  by  sect.  23,  when  a  tenant  in  tail  of  any  land  shall  have  made 
an  assurance  thereof,  which  shall  not  operate  to  bar  an  estate  or  estates 
to  take  effect  after  or  in  defeasance  of  his  estate  tail, — and  any  person 
shall  by  yirtue  of  such  assurance,  at  the  time  of  the  execution  thereof 
or  at  any  time  afterwards,  be  in  possession  or  receipt  of  the  profits  of 
such  land, — and  the  same  person,  or  any  other  person  whatsoever  (other 
than  some  person  entitled  to  such  possession  in  respect  of  an  estate 
which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tail), 
shall  continue  or  be  in  such  possession  for  the  period  of  twenty  years 
next  after  the  commencement  of  the  time  at  which  such  assurance,  if  it 
had  then  been  executed  by  such  tenant  in  tail  or  the  person  who  would 
have  been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  exe- 
cuted, would,  without  the  consent  of  any  other  person,  have  operated  to 
bar  such  estate  or  estates  as  aforesaid ; — ^then  at  the  expiration  of  such 
period  of  twenty  years,  such  assurance  shall  be  and  be  deemed  to  have 
been  efiectual  as  against  any  person  claiming  any  estate,  interest,  or  right 
to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

Within  what  timb,  by  executor  or  administrator. — The  exe- 
cutor or  administrator  of  a  person  who  was  in  possession,  or  in  receipt 
of  the  rents  and  profits,  at  the  time  of  his  death,  must  bring  his  action 
r*<i99l  ^^^^^^  twenty  years  after  the  death  of  the  testator  or  intestate; 
I-  ^  '''but  if  the  testator  or  intestate  were  not  in  possession,  or  in  the 
receipt  of  the  rents  and  profits,  at  the  time  of  his  death,  then  the  exe- 
cutor or  administrator  must  bring  his  action  within  the  same  time  in 
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which  the  deceased  must  have  sued  if  he  were  Btill  living.  Sect.  2,  3, 
ante,  p.  815.  And  for  the  purposes  of  this  Act,  an  administrator, 
claiming  the  estate  or  interest  of  the  deceased  person,  shall  be  deemed 
to  claim  as  if  there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  the  letters  of  administration.  Id. 
8.  6. 

Within  what  timb,  by  mortgagee. — We  have  seen,  ante,  p.  320, 
that  a  mortgagor  is  not  a  tenant  at  will  to  his  mortgagees  within  the 
meaning  of  the  7th  section  of  this  Act.  And  before  this  statute,  if  the 
mortgagor  paid  the  interest,  and  it  was  accepted  by  the  mortgagee,  the 
mortgagee  or  his  representative  might  enter  or  bring  his  action  at  any 
time  within  twenty  years  from  the  time  interest  was  last  paid,  although 
more  than  twenty  years  had  elapsed  from  the  time  the  principal  money 
was  stipulated  to  be  paid,  according  to  the  terms  of  the  mortgage  deed. 
Hall  V.  Doe  (in  error),*  5  B.  &  A.  687 ;  1  D.  &  R.  340.  But  where 
neither  principal  nor  interest  has  been  paid,  the  time  of  limitation  now 
begins  to  run  from  the  date  of  the  deed,  Doe  v.  Lightfoot,  11  Law  J. 
151,  ex.,  unless  the  deed  contain  some  stipulation  to  the  contrary. 

As  to  the  mortgagor: — he  cannot  maintain  ejectment  against  the 
mortgagee  or  any  person  claiming  under  him,  because  he  has  not  the 
legal  estate ;  nor  in  general  against  a  third  party,  for  the  same  reason. 
But  where  a  mortgage  deed,  for  securing  an  annuity,  conveyed  the  land 
to  a  trustee  upon  trust  (amongst  other  things)  to  permit  the  mortgagor 
to  receive  the  rents  until  default  made  for  sixty  days  in  payment  of  the 
annuity :  it  was  holden  that  this  conveyance  operated  as  a  demise  to 
the  mortgagor  until  default ;  and  that  therefore  a  notice  to  quit,  given 
by  him  in  his  own  name,  to  a  tenant  let  into  possession  by  him  before 
the  mortgage,  enabled  him  to  recover  in  ejectment  upon  his  own  demise. 
Doe  v.  Goldwin,**  2  Ad.  &  El.  N.  C.  143 ;  and  see  Wilkinson  v.  Hall,« 
3  Bing.  N.  C.  508. 

Within  what  timb,  by  bcclebiastical  persons. — By  sect.  29,  it 
shall  be  lawful  for  any  archbishop,  bishop,  dean,  prebendary,  person, 
vicar,  master  of  hospital,  or  other  spiritual  or  eleemosynary  corporation 
sole,  to  make  an  entry  or  to  bring  an  action  or  suit  to  recover  any  land, 
within  such  period  as  hereinafter  is  mentioned  next  after  the  time  at 
which  the  right  of  such  corporation  sole,  or  of  his  predecessor,  to  make 
such  entry  or  bring  such  action  or  suit  shall  first  have  accrued ;  (that 
is  to  say)  the  period  during  which  two  persons  in  succession  shall  have 
held  the  office  or  benefice  in  respect  whereof  such  land  shall  be  claimed, 
and  six  years  after  a  third  person  shall  have  been  appointed  thereto,  if 
the  times  of  such  two  incumbencies  and  such  term  of  six  years  taken 
together  shall  amount  to  the  full  period  of  sixty  years :  and  if  p^ooon 
'^'Buch  times  taken  together  shall  not  amount  to  the  full  period  ^        J 
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of  sixty  years,  then  during  such  farther  number  of  years,  in  addition  to 
such  six  years,  as  will,  with  the  time  of  the  holding  of  such  two  persons 
and  such  six  years,  make  up  the  full  period  of  sixty  years ;  and  after 
the  said  31st  of  December,  1838,  no  such  entry,  action,  or  suit  shall  be 
made  or  brought  at  any  time  beyond  the  determination  of  such  period. 

Within  what  timb,  by  pebsons  undbb  disability. — Bj  sect.  16, 
if  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
bring  an  action  to  recover  any  land  shall  have  first  accrued  as  aforesaid, 
such  person  shall  have  been  under  any  of  the  disabilities  hereinafter 
mentioned ;  (that  is  to  say)  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas,  then  such  person,  or  the  person 
claiming  through  him,  may  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land,  at  any  time  within  ten  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  have  first 
accrued  as  aforesaid,  shall  have  ceased  to  be  under  any  such  disability,  or 
shall  have  died,  which  shall  have  first  happened.  Provided  nevertheless 
(by  sect.  17),  that  no  entry,  distress,  or  action  shall  be  made  or  brought 
by  any  person,  who  at  the  time  at  which  his  right  to  make  an  entry  or 
to  bring  an  action  to  recover  any  land  or  rent  shall  have  first  accrued, 
shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next  after  the  time 
at  which  such  right  shall  have  first  accrued,  although  the  person  under 
disability  at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty  years,  or  although  the  term 
of  ten  years  from  the  time  at  which  he  shall  have  ceased  to  be  under 
any  such  disability,  or  have  died,  shall  not  have  expired.  And  by  sect. 
18,  when  any  person  shall  be  under  any  of  the  disabilities  hereinbefore 
mentioned,  at  the  time  at  which  his  right  to  make  an  entry  or  to  bring  an 
action  to  recover  any  land  shall  have  first  accrued,  and  shall  depart  this 
life  without  having  ceased  to  be  under  such  disability,  no  time  to  make 
an  entry  or  to  bring  an  action  to  recover  such  land  beyond  the  said 
period  of  twenty  years  next  after  the  right  of  such  person  to  make  an 
entry  or  distress  or  to  bring  an  action  to  recover  such  land  or  rent  shall 
have  first  accrued,  or  the  said  period  of  ten  years  next  after  the  time 
at  which  such  person  shall  have  died,  shall  be  allowed  by  reason  of  any 
disability  of  any  other  person. 

By  sect.  19,  no  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark, 
nor  any  island  adjacent  to  any  of  them  (being  part  of  the  dominions  of 
His  Majesty),  shall  be  deemed  to  be  beyond  seas  within  the  meaning  of 
this  Act. 


EJECTMENT.  888 


^CHAPTER  IL  [*824] 

THE  DECLARATION  AND  PLEA. 

SECTION   I. 
THE  DECLARATION. 

The  declaration  states  a  demise  of  the  premises  in  question^  by  the 
person  "who  has  the  right  of  «ntry,  to  the  plaintiff,  by  virtue  of  which 
he  entered  and  was  possessed;  and  the  plaintiff  being  so  possessed,  the 
defendant  entered  and  onsted  him.  We  shall  treat  of  the  different  parts 
of  this  declaration  under  the  following  heads : — 

Title  of  the  court  and  term. — The  declaration  is  intituled  in  the 
court  in  which  the  action  is  brought.  But  an  omission  in  this  respect 
is  not  material,  if  the  notice  at  the  foot  of  the  declaration  sufficiently 
inform  the  defendant  in  what  court  he  is  to  appear,  Doe  d.  Tattersall  y. 
Roe,  8  Dowl.  612. 

As  to  the  title  of  the  term,  the  declaration,  if  served  in  term,  is  in- 
tituled of  the  term  in  which  it  is  served ;  if  in  vacation,  it  is  intituled 
of  the  preceding  term.  The  rule  of  court,  M.  3  W.  4,  which  requires 
that  every  declaration  shall  be  intituled  of  the  day  of  the  month  and 
year  on  which  it  is  filed  or  delivered, -does  not  apply  to  ejectment ;  Doe 
d.  Evans  v.  Roe,*  1  Ad.  &  El.  11 ;  Doe  d.  Fry  v.  Roe,  3  Moore  &  S. 
870 ;  and  therefore  the  declaration  is  now  intituled  of  the  term,  in  the 
same  manner  as  formerly.  But  where,  instead  of  being  intituled  of  the 
term,  it  was  intituled  of  the  day  of  the  month  and  year,  as  in  a  per- 
sonal action,  the  court  held  it  to  be  immaterial.  Doe  d.  Ashman  v. 
Roe,*  1  Bing.  N.  C.  253.  If  by  mistake  it  be  intituled  of  a  term 
subsequent  to  the  service.  Doe  v«  Roe,  2  Dowl.  186 ;  Doe  d.  Gore  v. 
Roe,  8  Dowl.  5;  Doe  d.  Crooks  v.  Roe,  6  Dowl.  184;  Doe  d.  Brook  v. 
Roe,  9  Dowl.  874,  or  intituled  of  a  year  which  has  not  arrived,  or  of  a 
year  which  is  past.  Doe  d.  Smithers  v.  Roe,  4  Dowl.  874 ;  Doe  d.  Wils 
y.  Roe,  5  Dowl.  880,  but  see  Doe  d.  Gowland  v.  Roe,  5  Dowl.  278,  it  is 
immaterial,  if  the  notice  at  the  foot  of  the  declaration  be  dated  cor- 
rectly, and  require  the  tenant  to  appear  in  the  next  term.^  But  if  the 
declaration  be  intituled  of  a  term  which  has  not  arrived,  and  the  notice 
at  foot  be  not  dated,  or  do  not  otherwise  specify  correctly  when  the 
tenant  is  required  to  appear,  the  court  will  not  grant  judgment  against 
the  casual  ejector.  Doe  d.  Newman  v.  Roe,  9  Dowl.  181 ;  Doe  d.  Giles 
y.  Roe,  7  Id.  579 ;  Doe  d.  Channell  v.  Roe,  9  Id.  67 ;  Doe  d.  Rogers 

*  Jack8on  v.  Stiles,  6  Cow.  597. 
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-^g^  _  V.  Roe,  2  Id.  392,  even  although  *the  mistake  have  been  ex- 
^  ^  plained  yerballj  to  the  tenant.  Doe  d.  Tallej  et  al.  y.  Roe,  12 
Law  J.  97,  qb. 

Ybnue. — The  venue  must  always  be  laid  in  the  county  in  which  the 
lands  lie;  if  it  appear  in  evidence  at  the  trial  that  they  are  situate  in  a 
different  county  from  that  stated  in  the  declaration,  the  plaintiff  will  be 
nonsuit.  But  if  the  venue  stated  in  the  body  of  the  declaration  be  cor- 
rect, it  has  been  holden  by  Patteson,  J.  that  a  mistake  in  the  venue  in 
the  margin  is  unimportant.     Doe  d.  Goodwin  v.  Roe,  8  Dowl.  328. 

OoMMBKCEMENT. — Ejectment  is  not  within  the  rule  M.  3  W.  4,  s.  13, 
as  to  the  commencement  of  declaration ;  Doe  d.  Gillet  v.  Roe,  2  Dowl. 
690 ;  but  the  declaration  commences  in  the  form  stated  in  the  rule,  H. 
2  W.  4,  r.  4,  viz. : — "  Richard  Roe  was  attached  to  answer  John  Doe  in 
a  plea  of  trespass  and  ejectment;''  For  thaty  ^c,y — agoing  immediately 
to  the  demise,  entries,  and  ouster,  omitting  all  recital  of  the  supposed 
writ,  as  was  formerly  the  practice.  And  it  is  not  necessary  that  it 
should  mention  the  name  of  any  attorney  for  the  plaintiff.  Doe  d. 
Simpson  v.  Roe,  6  Dowl.  469.  Where  the  tenant's  name  was  mentioned 
in  the  commencement,  instead  of  that  of  the  casual  ejector,  the  court 
notwithstanding  granted  the  ordinary  rule  for  judgment  on  the  common 
affidavit,  suggesting  that  if  the  tenant  should  not  appear,  application 
might  be  made  to  ameud.  Anon.  2  Chit.  173, 1  Id.  573,  n.  For,  upon 
the  tenant  appearing,  his  name  is  substituted  for  that  of  the  casual 
ejector,  in  all  places  where  it  occurs  in  the  declaration,  and  is  continued 
in  the  issue  and  subsequent  proceedings.  Where,  after  the  cause  was 
called  on  and  the  jury  sworn,  it  was  found  that  the  name  of  the  tenant 
was  not  so  substituted,  but  Richard  Roe  still  appeared  to  be  the  defen- 
dant on  the  record,  Patteson,  J.  said  that  as  the  real  defendant  was  not 
before  the  court,  the  record  ought  in  strictness  to  be  withdrawn,  and  a 
summons  taken  out  before  a  judge  for  leave  to  amend ;  but  upon  the 
defendant  consenting,  he  ordered  the  amendment  at  once  to  be  made  in 
court.  Doe  v.  Rock,''  Car.  &  M.  549.  In  the  Exchequer,  formerly, 
the  declaration  used  to  commence  and  conclude  with  the  quo  miniis 
clauses  then  used  in  declarations  in  personal  actions  in  the  court ;  and 
even  since  the  new  rules  of  pleading,  it  was  holden  in  one  case  that  it 
was  necessary  still  to  retain  that  form,  as  the  new  rules  did  not  extend 
to  ejectment.  Doe  d.  Gillet  v.  Roe,  1  Cr.  M.  &  R.  19.(''')  But  this 
has  since  been  holden  to  be  unnecessary.  Doe  d.  Bloxam  v.  Roe,  3 
Mees.  &  W.  187.(*) 

Demise. — The  demise  is  stated  in  the  declaration  to  have  been  made 
to  the  plaintiff,  by  the  person  who  has  the  right  of  entry,  and  whose 
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title  is  intended  to  be  proved  at  the  trial.  If  it  be  doubtful  which  of 
two  or  more  persons  have  the  right  of  entry,  a  demise  is  alleged  from 
each. 

*Joint-tenants  may  join  or  sever  in  making  leases ;  and  there- 
fore if  the  right  of  entry  be  in  joint-tenants,  the  declaration  may  ^  J 
allege  a  joint  demise  by  all,  or  a  separate  demise  by  each.  In  practice 
it  is  usual  to  do  both ;  to  allege  a  joint  demise  by  all,  and  a  separate 
demise  by  each.  It  has  been  holden  that  one  joint  tenant  may  main- 
tain an  action  on  his  single  demise,  for  his  own  share.  Doe  v.  Longs- 
dale,  12  East,  39,  and  see  Doe  v.  Read,  Id.  57.  So,  if  several  joint- 
tenants  jointly  demise  from  year  to  year,  such  of  them  as  give  notice  to 
quit  may  recover  their  several  moieties  in  ejectment  on  their  several 
demises.  Doe  v.  Chaplin,  3  Taunt.  120.  And  even  where  the  decla- 
ration alleged  a  separate  demise  of  the  whole  property  by  each,  instead 
of  their  respective  moieties,  it  was  holden  to  be  well  enough.  Doe  v. 
Fenn,  3  Camp.  190 ;  Morris  v.  Barry,  1  Wils.  1 ;  2  Str.  1180. 

As  to  tenants  in  common : — it  has  been  holden  that  an  ejectment 
cannot  be  maintained  upon  their  joint  demise ;  Doe  v.  Errington,^  1  Ad. 
&  El.  750,  per  Eyres,  J.,  Comb.  213 ;  Mantle  v.  Wellington,  Cro.  Jac. 
166 ;  Heatherley  v.  Weston  et  al.,  2  Wils.  232 ;  and  the  reason  assigned 
in  the  last  of  these  cases  was  that  tenants  in  common  cannot  join  in  a 
lease.  This  however  is  not  the  correct  reason ;  for  it  is  clear  from  all 
the  ancient  authorities  upon  the  subject  that  tenants  in  common  may 
join  in  a  lease.  See  Bac.  Abr.  Joint-tenant,  H.  1,  Lease,  I.  5.  So  in 
fact  may  strangers  join  in  a  lease  of  their  distinct  and  several  proper- 
ties :  and  in  that  case,  as  to  A.'s  property,  the  instrument  will  operate 
as  the  lease  of  A.  and  the  confirmation  of  B. ;  and  as  to  the  property 
of  B.,  it  will  operate  as  the  lease  of  B.  and  the  confirmation  of  A.  But 
although  tenants  in  common  may  join  in  a  lease,  yet  in  pleading  it 
should  be  pleaded  as  it  operates ;  and  it  operates,  not  as  a  joint  lease 
(for  they  have  no  entirety  of  interest),  but  as  the  separate  lease  of  each 
for  his  respective  moiety,  and  the  cross  confirmation  of  the  other.  And 
the  same  as'to  parceners.     Milliner  v.  Robinson,  Moore,  682,  pi.  939. 

If  the  right  of  entry  be  in  husband  and  wife,  in  right  of  the  wife,  the 
demise  may  be  alleged  to  be  by  husband  and  wife,  Gardiner  v.  Norman, 
Cro.  Jac.  617,  or,  it  seems,  by  the  husband  alone.  Jordan  v.  Wikes, 
Cro.  Jac.  332. 

Where  churchwardens  and  overseers  of  the  poor  have  purchased  work- 
houses or  lands  under  stat.  59  G.  3,  c.  12,  they  are  conveyed  to  them  and 
their  successors,  in  trust  for  the  parish,  and  they  take  and  hold  the  same 
as  a  body  corporate.  59  G.  3,  c.  12,  s.  17.  But  in  an  ejectment  for 
such  property,  they  must  be  named  in  the  demise  ;  and  it  is  not  suffi- 
cient merely  to  state  the  demise  to  have  been  by  ^^  the  churchwardens 
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and  overseers  of  the  poor  of  the  parish  of  A."  Therefore  where  there 
were  two  sets  of  demises  in  the  declaration^  one  not  naming  the  lessors, 
r*Q97i  ^^^  ^^^  other  set  naming  them,  the  court  upon  ^application 
^  -'  ordered  the  first  set  to  he  struck  out.  Doe  d.  Churchwardens 
and  Overseers  of  Llandesilio  v.  Roe,  4  Dowl.  222,  and  see  Doe  v.  Har- 
pur,  2  D.  &  R.  708 ;  Doe  v.  Wehster,»»  12  Ad.  &  EL  442. 

Care  should  he  taken  that  the  lessor  be  not  misnamed ;  for  if  a  mis- 
nomer be  proved  at  the  trial,  it  should  seem  that  the  defendant  will  be 
entitled  to  a  verdict  as  far  as  respects  that  demise :  see  King  v.  King, 
Cro.  El.  766,  if  the  judge  will  not  amend.  So,  where  the  demise  was 
alleged  to  be  by  Francis  Ford  and  Elizabeth,  without  giving  a  surname 
to  the  latter,  it  was  holden  bad.     Carter  v.  West,  Freem.  146. 

Where  there  are  two  or  more  demises,  it  is  usual  in  the  second  and 
subsequent  demises  to  name  the  parcels  ^^  other  four  messuages,"  &c. : 
yet  where  the  premises  appear  to  be  the  same  in  all  the  demises,  and  each 
demise  appeared  to  be  by  a  different  person,  it  was  holden  good  after 
verdict.  Morris  v.  Barry  (in  error),  1  Wils.  1,  2  Str.  1180.  The  num- 
ber of  years  stated  in  the  demise  is  not  material ;  usually,  five  or  seven ; 
but  if  a  sufficient  term  should  be  alleged,  in  order  that  it  may  not  ex- 
pire before  the  judgment  is  executed.  See  9  Yin.  Abr.  Ejectment,  F. 
And  the  declaration  may  allege  it  to  be  for  seven  years,  although  the 
lessor  be  tenant  merely  from  year  to  year,  Doe  v.  Porter,  3  T,  R.  13, 
or  a  copyholder ;  Goodwin  v.  Longhurst,  Cro.  El.  535,  and  see  Owen, 
18,  Lutw.  803.  Formerly  a  declaration  in  ejectment  for  tithes,  most 
have  alleged  the  demise  to  have  been  by  deed,  because  tithes  cannot  be 
demised  by  parol :  Swadling  v.  Piers,  Cro.  Jac.  613 ;  but  it  has  since 
been  ruled  otherwise.  Partridge  v.  Ball,  1  Ld.  Raym.  136.  So,  for- 
merly, a  demise  by  a  corporation  must  have  been  alleged  to  be  by  deed, 
and  in  a  modern  case  at  nisi  prius  it  was  holden  so ;  Furley  v.  Wood, 
1  Esp.  199 ;  but  in  Partridge  v.  Ball,  supra,  it  was  holden  otherwise, 
upon  writ  of  error.  Also,  formerly,  it  was  holden  that  where  a  decla- 
ration alleged  a  demise  by  an  ecclesiastical  person  or  college,  it  must 
have  appeared  that  a  rent  was  thereby  reserved,  in  pursuiKnce  of  stat. 
13  EL;  but  this  afterwards  was  holden  otherwise.  Carter  v.  Ld.  Crom- 
well, Sav.  129. 

The  day  on  which  the  demise  is  alleged  to  have  been  made,  must  be 
subsequent  to  the  time  at  which  the  lessor's  right  of  entry  accrued ;  for 
otherwise  it  would  appear  that  he  made  the  lease  before  he  had  such  a 
title  as  would  enable  him  to  do  so.  Therefore  formerly  where  an  entry 
was  necessary  to  avoid  a  fine,  the  demise  in  the  declaration  must  have 
been  laid  on  some  day  subsequent  to  the  entry.  Berrington  v.  Park- 
hurst,  13  East,  489 ;  Doe  v.  Hicks  et  al.,  7  T.  R.  433;  see  Compere  v. 
Hicks  et  al.,  Id.  727.     A  demise  by  assignees  of  a  bankrupt,  must  be 
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laid  on  some  day  subsequent  to  their  appointment ;  see  1  &  2  W.  4,  c. 
56,  s.  26 ;  and  formerly  it  must  have  been  laid  subsequently  to  the  bar- 
gain and  sale  to  them  by  the  commissioners,  as  the  bargain  and  sale 
had  no  relation  back  to  the  act  of  bankruptcy,  so  as  to  vest  the  title  in 
the  assignees  from  that  time.  Doe  v.  *Mitchell  et  al.,  2  M.  & 
S.  446.  But  a  demise  by  an  administrator  may  be  laid  before  ^  -^ 
the  date  of  the  letters  of  administration,  provided  it  be  after  the  death ; 
so,  a  demise  by  an  executor  before  the  time  of  proving  the  will.  See 
ante,  p.  313.  So  a  demise  by  a  copyholder  may  be  laid  before  admit- 
tance, but  after  surrender.  Doe  v.  Hall,  16  East,  208 ;  see  ante,  p. 
812.  So,  where  a  demise  by  an  heir  was  laid  on  the  very  day  on  which 
his  ancestor  died,  it  was  holden  sufficient.  Roe  v.  Hersey,  3  Wils.  274. 
And  where  the  title  of  the  lessor  of  the  plaintiff  has  accrued  any  length 
of  time  before  the  commencement  of  the  action,  it  may  sometimes  be 
advisable  to  insert  two  sets  of  counts ;  one,  alleging  the  demise  on  a  day 
shortly  after  the  title  accrued,  in  order  to  dispense  with  the  necessity  of 
again  proving  the  title  in  the  action  for  mesne  profits ;  see  2  Burr.  667, 
668,  by  all  the  judges ;  and  the  other,  on  the  same  demises,  but  alleging 
them  to  have  been  made  on  a  day  shortly  before  the  commencement  of 
the  action.  Care  must  be  taken,  however,  that  the  demise  be  alleged 
on  a  day  prior  to  the  first  day  of  the  term  next  after  that  of  which  the 
declaration  is  intituled ;  see  1  Vent.  135 ;  Run.  208 ;  and  on  a  day  pre- 
vious to  the  ouster.  Run.  214 ;  1  Burr.  119.  And  if  it  be  necessary 
or  advisable  to  lay  a  demise  in  the  name  of  any  other  person  than  the 
client,  it  may  be  prudent  first  to  obtain  his  permission  to  do  so.  See 
Doe  V.  King,  2  Dowl.  580 ;  Doe  d.  Shepherd  v.  Roe,'  2  Chit.  171 ; 
Doe  V.  Fillis,  Id.  170 ;  Doe  v.  Figgins,  3  Taunt.  440. 

If  there  be  any  mistake  in  the  laying  the  demise,  the  court  will  in 
general  allow  the  declaration  to  be  amended  in  this  respect.  They 
have  allowed  an  amendment  by  altering  the  day  of  the  demise.  Doe  v. 
Miller,'  1  Chit.  536 ;  Doe  v.  Pilkinton,  4  Burr.  2447,  even  in  ejectment 
for  a  forfeiture ;  Anon.,'  1  Chit.  539 ;  and  it  is  holden  that  this  may  be 
done  at  the  trial,  by  the  judge  at  nisi  prius.  Doe  v.  Leach,^  8  M.  & 
Gr.  229 ;  10  Law  J.  289,  cp. ;  Doe  v.  Hall,  12  Law  J.  289,  cp.  And 
where  the  year  of  the  demise  was  altogether  omitted,  it  was  holden  that 
the  judge  at  nisi  prius  might  order  the  declaration  to  be  amended,  by 
inserting  it.  Doe  v.  Heather,  10  Law  J.  296,  ex.,  1  Dowl.  N.  C.  64. 
A  judge  at  nisi  prius  has  also  allowed  the  demise  to  be  amended,  in  the 
name  of  the  lessor.  Doe  v.  Rogers,  Car.  &  K.  890.  The  court  will 
also  allow  the  term  in  the  demise  to  be  enlarged,  if  it  appear  to  them 
to  be  necessary  to  answer  the  ends  of  justice.  And  therefore  where  the 
term  expired,  whilst  the  cause  was  suspended  by  a  writ  of  error  and  in- 
junction, the  court  allowed  the  declaration  to  be  amended  by  enlarging 
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the  term.  Vicars  v.  Hay  don  (in  error),  Cowp.  841.  But  where  a  rery 
long  period  has  elapsed,  the  court  will  not  interfere,  Doe  v.  Tachett,  2 
B.  &  A.  773,  unless  they  are  well  satisfied  that  they  shall  be  working 
no  injustice  by  doing  so.  Bradley  v.  Hasselden,*  1  B.  &  G.  121 ;  and 
see  Doe  v.  Rendell,™  1  Chit.  635.*  And  they  have  even  allowed  a 
new  count  to  be  added,  on  another  demise,  after  three  terms  had 
P^qoqi  "^olapsed,  and  the  roll  made  up  and  carried  in.  Doe  v.  Armi- 
^  tage,  1  D.  &  R.  173.'    But  where  the  tenant  applied  to  the 

court  to  strike  out  some  of  the  demises  from  a  declaration  in  ejectment 
on  the  ground  that  the  lessors  named  in  them  were  dead,  and  for  leave 
to  appear  to  the  residue,  the  court  refused  it,  saying  that  they  could 
not  entertain  any  application  on  the  part  of  the  tenant  until  he  had 
appeared.     Doe  d.  King  William  lY.  v.  Roe,  13  Law  J.  304,  ex. 

Entry. — After  stating  the  demise,  the  declaration  proceeds,  "By 
virtue  of  which  said  demise"  the  plaintiff  entered  and  was  possessed,  &c. 
It  is  not  necessary  to  allege  any  time  to  the  entry.  2  Ro.  Rep.  466 ; 
Latch,  199. 

Parcels. — In  the  description  of  the  parcels,  this  action  resembles  in 
some  respects,  the  real  actions  for  which  it  has  been  substituted,  and  in 
some  it  differs  from  them :  the  declaration  may  describe  the  parcels  by 
names  of  ^^  messuage,  toft,  mill,  garden  land,  meadow,  pasture,  wood, 
heath,  moor,  juncary,  marsh,  alder,"  as  in  a  writ  of  right;  but  not  by 
the  name  of  a  "  piscary"  or  "  rent,"  as  in  that  writ.  Or  instead  of  de- 
scribing it  by  the  same  name  as  in  a  writ  of  right,  it  may  describe  a 
*' garden,"  for  instance,  as  so  many  acres  of  land.  Godb.  6,  pi.  7. 
And  besides  the  names  which  might  have  been  used  in  a  writ  of  right, 
the  premises  may  be  described  by  others,  which  would  not  have  been 
allowed  in  that  writ:  as  "house,"  Cro.  Jac.  664,  Palm.  337,  "cottage," 
Cro.  El.  818,  1  Lev.  68,  "stable,"  1  Lev.  58,  "rectory,"  Latch,  62, 
"chamber,"  3  Leon.  210,  Noy,  109,  Hardr.  67,  and  see  2  Str.  796,  2 
Ld.  Raym.  1470,  Cro.  El.  286,  "kitchen,"  Noy,  109,  "vestry,"  3  Lev. 
36,  "orchard,"  Noy,  37,  Cro.  EL  854,  1  Ro.  ftep.  55,  "coal  mine," 
Carth.  277,  1  Salk.  265,  Noy,  121,  "alder  car,"  a  term  in  Norfolk  for 

>  Where  judgment  had  been  entered  for  the  plaintiff  in  the  Common  Pleas,  and 
possession  delivered  after  the  expiration  of  the  term  laid  in  the  declaration,  the 
Supreme  Court  permitted  the  term  to  be  enlarged  by  the  defendant  in  error,  on  his 
paying  the  costs  of  the  writ  of  error.    Riddle  v.  Findlay,  6  Seig.  &  B.  227. 

But  a  motion  to  enlarge  the  term,  in  order  to  support  an  execution,  was  refused 
after  a  lapse  of  thirteen  years  from  the  judgment,  and  of  fire  years  from  the  expira- 
tion of  the  term,  and  after  a  new  party  had  come  into  possession.  Campbell  v.  Gratz, 
6  Binn.  115. 

2  Amendments  of  declarations  in  ejectment,  by  adding  a  new  count  stating  a  demise 
under  a  new  title,  are  not  allowed.    Gale  v.  Babcock,  4  Wash.  C.  C.  199. 
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land  covered  with  alders^  2  Str.  1036,  ^^ten  acres  of  pease,"  meaning 
ten  acres  sowed  with  pease,  1  Brownl.  150,  ^' beast  gate,"  a  provincial 
term  in  Suffolk,  importing  land  and  common  for  one  beast,  2  Str.  1083, 
Andr.  106,  and  ^^  cattle  gate,"  a  Yorkshire  term  of  the  same  import, 
Hardw.  106,  167,  1  T.  R.  137,  "underwood,"  2  Rol,  482,  Cro.  Jac. 
483,  and  the  like.  And  if  two  names,  having  the  same  signification,  be 
used,  it  is  not  objectionable  in  ejectment,  1  Burr.  626,  630,  Cro.  Jac. 
21,  although  it  would  have  been  otherwise  in  a  writ  of  right.  See  upon 
this  subject,  9  Vin.  Abr.  "Ejectment,"  K.  L. 

But  where  there  is  any  uncertainty  in  the  meaning  of  the  term  used, 
or  arising  from  the  manner  in  which  it  is  used,  it  will  be  bad.  Thus, 
the  premises  sought  to  be  recovered  must  not  be  described  as  a  "  tene- 
ment," for  that  may  be  an  incorporeal  tenement,  for  which  an  ejectment 
will  not  lie;  March,  96 ;  nor  "repositorium,"  on  account  of  the  uncer- 
tainty of  the  term;  Per  three  justices,  March,  96,  Dub.  Cro.  Car.  555, 
W.  Jon.  454;  nor  "pecia  *terraB,"  Owen,  18,  Moor,  422,  702,  r*qqA-i 
W.  Jon.  400  ;  nor  "close,"  11  Co.  55,  Cro.  Jac.  435,  D.,  Id.  ■-  -■ 
654,  1  Lev.  58,  3  Lev.  97,  Bac.  Abr.  Ejectment,  D.  2.  But  if  other 
words  be  added  to  any  of  these  terms,  which  have  the  effect  of  rendering 
them  certain,  they  will  be  sufficient :  thus,  a  "  piece  of  land  called  B." 
or  a  "  close  of  land  called  B.,"  have  been  holden  sufficient.  Cro.  Jac. 
435,  3  Lev.  97,  Palm.  102,  4  Mod.  98,  Cowp.  349.  So,  two  "  closes  of 
land  containing  three  acres,"  Cro.  Jac.  435,  a  "tenement  called  the 
Black  Swan,"  3  Mod.  238,  1  Sid.  295,  have  been  holden  good.  So,  if 
such  words  be  used  with  other  terms  descriptive  of  the  premises,  and 
which  are  certain,  as  if  the  description  be  "a  messuage  and  tenement," 
it  will  be  sufficient  after  verdict  upon  motion  in  arrest  of  judgment,  Doe 
V.  Deeton,  1  T.  B.  11 ;  but  see  Doe  v.  Plowman,  1  East,  441,  cont.,  and 
on  writ  of  error ;  Doe  v.  Dyeball,"  8  B.  &  C.  70 :  or  the  court  upon  ap- 
plication will  give  leave  to  enter  the  verdict,  according  to  the  Judge's 
notes,  for  the  messuage  only  (even  pending  a  rule  to  arrest  the  judg- 
ment), without  obliging  the. plaintiff  to  release  the  damages.  Doe  v.  Ot- 
way,  8  East,  357,  or  will  strike  out  the  words  "  and  tenement."  See 
Goodright  v.  Flood,  3  Wils.  23,  per  Wilmot,  C.  J.  Also,  after  describ- 
ing premises  by  apt  words  in  the  commencement  of  the  declaration,  they 
may  afterwards  be  referred  to  by  the  words  "the  tenements  aforesaid." 

A  chapel  must  be  described  as  a  messuage.  11  Co.  26  a..  Style,  101, 
1  Salk.  256.  In  ejectment  for  tithes,  the  quantity  of  the  tithe  must  be 
stated;  it  is  not  sufficient  to  say  "all  and  all  manner  of  tithes  in  ten 
acres  in  D."  11  Co.  25  b.,  1  Ro.  Rep.  68,  Run.  184 ;  see  Dy.  84,  85 ; 
116  b.,  Com.  Dig.  Pleader,  Z  1,  Bac.  Abr.  Ejectment,  D  2. 

The  parish  or  vill  in  which  the  premises  are  situate  should  be  stated, 
or  other  sufficient  local  description  should  be  given  of  them.     Doe  v. 
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Bath,  2  Nev.  k  M.  440.  And  where  the  parishes  of  A.  and  B.  were 
united  by  Act  of  Parliament  for  the  joint  maintenance  of  their  poor,  but 
for  no  other  purpose,  a  description  of  the  premises  as  being  in  the  pa- 
rishes of  A.  and  B.,  and  evidence  that  they  were  in  the  parish  of  A.  alone, 
was  holden  to  be  a  fatal  variance.  Goodtitle  v.  Lamiman,  2  Camp.  274. 
In  ordinary  cases,  where  the  premises  are  thus  described  to  be  in  the 
parish  or  parishes  of  A.  and  B.,  the  court  will  construe  it  to  mean  that 
part  is  in  the  parish  of  A.,  and  part  in  the  parish  of  B.  Goodtitle  v. 
Walter,  4  Taunt.  671.  But  where  the  premises  were  stated  to  be  in  the 
parishes  of  A.  and  B.,  or  one  of  them,  it  was  holden  bad  for  uncertainty, 
and  the  court  arrested  the  judgment.  Goodwright  v.  Trawson,  7  Mod. 
457.  If  no  vill  or  parish  or  other  local  description  be  given,  the  decla- 
ration will  be  bad,  even  seemingly  on  error ;  see  Doe  v.  Bath,  2  Nev.  & 
M.  440.  Cottingham  v.  King,  1  Burr.  623;  the  county  alone  is  not  suf- 
ficient. Nor  will  the  statement  of  the  county  and  vill  in  which  the  de- 
mise was  made,  remedy  the  defect ;  Doe  v.  Bath,  supra ;  but  where  it 
r*33l1  *^^  stated  that  M.  S.,  at  Haswell  in  the  county  of  B.,  demised, 
&c.,  without  stating  in  what  vill,  &c.,  the  premises  were  situate: 
the  court  held  that  the  defect  was  remedied  by  a  subsequent  allegation 
that  the  defendant,  '^  at  Haswell  aforesaid"  ejected  the  plaintiff.  Good- 
right  V.  Strother,  2  W.  Bl.  706.  And  the  court,  in  such  a  case,  have 
allowed  the  declaration  to  be  amended  in  this  respect,  even  pending  a 
motion  in  arrest  of  judgment.     Doe  v.  Bath,  2  Nev.  &  M.  440. 

The  number  of  messuages,  acres,  &c.,  stated  may  exceed,  but  should 
not  fall  short  of  what  can  be  established  as  the  plaintiff's  right,  by  the  evi- 
dence ;  if  he  declare  for  100  acres,  he  may  recover  forty  ;  Guy  v.  Rand, 
Cro.  El.  12 ;  but  if  he  declare  for  forty,  he  cannot  recover  more.  So,  if 
the  quantity  of  estate  be  exceeded  in  the  statement,  it  is  not  material : 
as  if  the  plaintiff  declare  for  a  moiety,  he  may  recover  a  third  part ;  Denn 
V.  Purvisital,  1  Burr.  326 ;  if  he  declare  for  the  whole,  he  may  recover  a 
moiety ;  Earl  Stamford  v.  Hobart,  1  Sid.  239 ;  but  if  he  declare  for  a 
moiety,  he  cannot  recover  a  greater  estate. 

Ouster. — The  declaration,  after  stating  the  plaintiff's  possession  by 
virtue  of  the  demise,  alleges  that  the  defendant  afterwards,  to  wit,  on 
such  a  day,  entered  and  ousted  him.  The  day  stated  must  appear  to 
have  been  after  the  demise  was  made ;  but  where  it  alleged  that  the  de- 
fendant, afterwards,  to  wit,  in  the  year  aforesaid,  entered,  without  men- 
tioning any  day,  it  was  holden  sufficient.  Merrell  v.  Smith,  Cro.  Jac. 
311.  Where  the  plaintiff  declared  for  a  moiety  of  a  moiety,  and  the 
ouster  was  alleged  to  be  detenementis  prcedictis,  it  YrekS  holden  sufficient, 
although  it  was  objected  that  tenementis  prcedictia  meant  the  whole 
house,  &c.    Rawson  v.  Maynard,  Cro.  El.  286. 

Notice  to  appear. — ^At  the  foot  of  the  declaration  is  written  a  no- 
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tice,  directed  to  the  tenant  (or  to  the  tenants,  if  there  be  more  than 
one)  in  possession  of  the  premises,  advising  him  or  them  to  appear  and 
defend  the  action.  If  it  be  directed  to  more  than  one,  the  copy  served 
upon  each  may  be  directed  to  him  alone.  Doe  d.  Field  v.  Roe,  1  Har. 
&  W.  516.  It  mast  state  the  Christian  name  as  well  as  the  surname  of 
the  tenant ;  but  if  he  have  two  Christian  names,  it  will  be  sufficient  to 
state  the  initial  of  the  second.  Doe  v.  Roe,°  1  Chit.  573.  A  notice 
directed  to  the  personal  representatives 'of  J.  N.,  without  naming  them, 
has  been  holden  bad.  Anon.,''  1  Chit.  162 ;  Doe  d.  St.  Margaret  West- 
minster V.  Roe,®  1  Moore,  113.  If,  however,  there  be  a  mistake  in  the 
Christian  name  of  the  tenant,  the  court  will  neither  set  aside  the  service 
of  the  declaration,  Doe  d.  Stainton  v.  Roe,  6  M.  &;  S.  203,  nor  refuse 
the  rule  for  judgment  against  the  casual  ejector.  Doe  d.  Folkes  v.  Roe, 
2  Dowl.  667 ;  Doe  d.  Frost  v.  Roe,  8  Dowl.  663,  1  Har.  &  W.  317 ; 
Doe  d.  Peach  v.  Roe,  6  Dowl.  62,  on  that  ground ;  for  that  would  be 
giving  the  tenant  the  benefit  of  a  *plea  in  abatement,  which  was  r^oooi 
never  yet  allowed  in  ejectment.  And  the  same  where  the 
Christian  name,  for  reasons,  was  omitted  altogether.  Doe  d.  Warno  v. 
Roe,  2  Dowl.  517;  see  Doe  d.  Pearson  v.  Roe,  5  Moor,  73;  Doe  v. 
Roe,  6  Dowl.  629  ;  Doe  d.  Smith  v.  Roe,  Id.  But  where  it  was  directed 
to  one  person,  and  served  upon  another,  it  was  holden  bad.  Doe  d. 
Smith  V.  Roe,  5  Dowl.  254. 

It  must  mention  the  time  at  which  the  tenant  is  to  appear,  namely,  in 
country  causes,  the  next  term  generally,  and  in  town  causes,  the  first 
day  of  the  next  term.  Where,  in  a  country  cause,  it  required  the  tenant 
to  appear  in  the  next  issuable  term  (which  was  not  the  next  term, 
another  term  intervening),  the  Court  of  Common  Pleas  held  it  to  be 
sufficient.  Doe  d.  Clarke  v.  Roe,  4  Taunt.  788.  Where  it  omitted  the 
term  altogether.  Doe  v.  Roe,  1  Cr.  &  J.  389, (*)  where  it  required  the 
tenant  to  appear  ^^  in  next  Hilary,"  omitting  the  word  '^  term,"  Doe  d. 
Diamond  v.  Roe,  8  Dowl.  808,  and  where  it  required  the  tenant  to 
appear  within  ten  days,  being  served  immediately  before  the  term, 
Anon.,  1  Dowl.  18,  it  was  holden  sufficient;  but  in  a  later  case,  where 
the  notice  required  the  tenant  to  appear  in  ^'  due  time,"  the  court  held 
it  bad,  and  said  that  if  the  form  as  to  the  period  of  appearance  were 
thus  disregarded,  the  notice  in  time  would  become  useless.  Doe  d. 
Isherwood  v.  Roe,  2  Nev.  &  M.  476 ;  Doe  d.  Forbes  v.  Roe,  2  Dowl. 
420.  If  it  require  the  tenant  to  appear  at  a  wrong  time,  the  court  will 
grant  a  rule  nisi  to  amend  it.  Doe  d.  Bass  v.  Roe,  7  T.  R.  469,  or  a 
rule  nisi  for  judgment.  Doe  d.  Watts  v.  Roe,  6  Dowl.  149 ;  S.  C.  2 
Har.  &  W.  138,  nom.  Doe  d.  All  Souls  College  v.  Roe.  Where  for  in- 
stance it  required  the  tenant  to  appear  in  Michaelmas  term,  but  there 
being  a  number  of  tenants  to  serve,  it  was  found  impossible  to  move  in 

■  Eng.  Com.  Law  R.,  vol.  18.  «  Id.  4. 
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that  term,  the  court  in  Hilary  term  granted  a  rule  for  judgment  against 
the  casual  ejector,  unless  cause  should  be  shown  on  or  before  the  last 
day  but  one  of  the  term ;  Doe  d.  Earl  of  Warwick  v.  Roe,  9  Dowl.  714; 
and  the  court  will  do  so,  as  well  in  a  town  cause  as  in  a  country  cause. 
Doe  d.  Walker  v.  Roe,  1  Dowl.  N.  C.  613. 

Where  the  notice  omitted  to  state  the  consequence  of  the  tenant's  not 
appearing,  it  was  holden  bad,  but  allowed  to  be  amended.  Doe  d.  Dar- 
went  V.  Roe,  3  Dowl.  336. 

The  notice,  in  ordinary  cases,  is  subscribed  with  the  name  of  the 
casual  ejector,  Richard  Roe.  But  where,  by  mistake,  it  was  subscribed 
with  the  name  of  the  nominal  plaintiff,  the  court  held  the  mistake  to  be 
immaterial.     Hazlewood  y.  Thatcher,  3  T.  R.  850. 

THl   DBCLABATION. 

In  the  Queen's  Bench.  aforesaid,  with  force  and  arms,  &c.,  en- 
Hilary  Term,  in  the  eighth  year  of  the  tered  into  the  said  tenements  with  the 
reign  of  Queen  Victoria.  appurtenances,  which  the  said  A.  B.  [and 
Yorkshire  to  wit :    Richard  Roe  was  C.  D.  respectively]  had  so  demised  to  the 
attached  to  answer  John  Doe  o5«<rpIea  of  said  John  Doe,  in  manner  and  for  the 
trespass  and  ejectment;  and  thereupon  term  [or  terms]  aforesaid,  which  is  [or 
the  said  John  Doe,  by  G.  H.  his  attorney,  are]  not  yet  expired,  and  ejected  the  said 

complains:  for  that  A.  B.  on  de-  John  Doe  from  his  said  farm  [or  farms], 

mised  to  the  said  John  Doe  [four  mes-  and  other  wrongs  to  the  said  John  Doe 
P^noQ-i  stages,  *four  out-houses,  and  then  did,  against  the  peace  of  our  Lady 
L  ^^^J  500  acres  of  land],  with  the  the  Queen,  and  to  the  damage  of  the 
appurtenances,  situate  and  being  in  the  said  John  Doe  of  fifty  pounds ;  and  there- 
parish  of ,  in  the  county  of  :  to  upon  he  brings  suit,  &c. 

have  and  to  hold  the  same  to  the  said 

John  Doe  and  his  assigns,  from  thence-        Mr. . 

forth,  for  and  during  and  unto  the  full  end  I  am  informed  that  you  are  in  pos- 

and  term   of  seven  years  from  thence  session  of  or  claim  tide  to  the  premises 

next  ensuing,  and  fully  to  be  complete  in   this  declaration  of  ejectment  men- 

and  ended.     [And   also  that  C.  D.,  on  tioned,  or  to  some  part  diereof ;   and  I, 

,  demised  to  the  said  John  Doe  four  being   sued  in  this  action  as  'a  casual 

other  messuages,  four  other  out-houses,  ejector  only,  and  having  no  claim  or  title 

and  500  other  acres  of  land,  with  the  to  the  same,  do  advise  you  to  appear  in 

appurtenances,  situate  and  being  in  the  [or  on  the  first  day  of]  next  Michaelmas 

parish  aforesaid,  in  the  county  aforesaid,  term  in  Her  Majesty's  Court  of  [Queen's 

to  have  and  to  hold  the  same  to  the  said  Bench],  by  some  attorney  of  that  court, 

John  Doe  and  his  assigns  from  thence-  and  then  and  there  by  a  rule  of  the  said 

forth  for  and  during  and  unto  the  full  end  court,  to  cause  yourself  to  be  made  de- 

and  term  of  seven  years  from  thence  next  fendant  in  my  stead,  and  defend  your 

ensuing  and  fully  to  be  complete  and  title  to  the  aforesaid  premises,  or  to  such 

ended.]    By  virtue  of  which  said  demise  part  or  parts  thereof  as  is  or  are  in  yoar 

[or  demises]  the  said  John  Doe  entered  possession ;  otherwise  I  shall  suffer  judg- 

into  the  said  several  tenements  with  the  ment  therein  to  be  entered  against  me  by 

appurtenances,    and   became  and   was  default,  and  you  will  be  turned  out  of 

possessed  thereof  for  the  said  term  [or  possession.    Dated  this day  of , 

terms]  so  to  him  thereof  granted  as  afore-  in  the  year  of  our  Lord  one  thousand 

said.    And  the  said  John  Doe  being  so  eight  hundred  and  forty-five, 
thereof  possessed,  the  said  Richard  Roe  Yours,  &c., 

afterwards,  to  wit,  on  the  day  and  year  Richard  Roc. 
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SECTION    II. 
PLEA. 

The  tenant  in  possession,  or  his  landlord,  &c.,  upon  being  let  in  to 
defend,  enters  into  a  consent  rule,  by  which  he  agrees  to  plead  the 
general  issue  Not  guilty,  and  at  the  trial  to  confess  the  lease,  entry  and 
ouster,  and  that  he  (if  he  defend  as  tenant,  or  if  he  defend  as  landlord, 
that  the  tenant)  was  at  the  time  of  the  service  of  the  declaration  in  pos- 
session of  the  premises.  See  the  Practice  upon  this  subject,  2  Arch. 
Pr.  164,  &c.     The  following  is  the  form  of  the  General  Issue : — 

OENBRAL  188U1. 

In  the  Queen's  Bench,  ejectment  lor  where  there  are  tico  or  more 

Trinity  Tenn,  9  Victoria.  ousters  trespasses  and  ejectments]  above 

J.  N.  And  the  said  J.  N.,  by  laid  to  his  charge,  or  of  any  part  thereof, 

ats.  I.  K.  his  attorney,  comes  in  manner  and  form  as  the  said  John 

John  Doe,        and  defends  the  force  Doe    has    above    thereof    complained 


and  injury  when,  &c.,    against  him:  and  of  this  he  the  said  J. 
and  says  that  he  is  not    N.  puts  himself  upon  the  conntry,  &c. 


on  demise  of 
A.  B.  &  others, 
guilty  of  the  said  supposed  trespass  and 

*The  appearance  and  defence  here  stated  in  the  commence-  ^4(334-1 
ment  of  the  plea  is  still  retained  in  ejectment,  although  no 
longer  used  in  personal  actions ; — the  rule  H.  4,  W.  4,  which  renders 
them  unnecessary  in  personal  actions,  not  extending  to  ejectment. 

The  defendant,  by  the  terms  of  the  consent  rule,  is  precluded  from 
pleading  any  other  plea  but  the  general  issue.  If  the  lessor  of  the 
plaintiff  die,  pending  the  action,  the  death  cannot  be  pleaded  pui%  dar- 
rein  continuance^  because  the  right  is  supposed  to  be  in  the  plaintiff,  the 
lessee,  Hob.  5.  For  the  same  reason,  if  one  of  the  lessors  of  the  plain- 
tiff release  his  right  to  the  defendant,  the  latter  cannot  plead  the  release. 
Doe  V.  Brewer,  4  M.  &  S.  300. 

The  defendant,  however,  with  the  leave  of  the  court,  may  plead  to 
the  jurisdiction,  that  the  lands  are  ancient  demesne.  See  Arch.  PI.  & 
Ev.  280,  2T7 ;  Williams  v.  Keene,  1  W.  Bl.  197 ;  Doe  d.  Rust  v.  Roe, 
2  Burr.  1046 ;  Hatch  v.  Cannon,  3  Wils.  51 ;  Denn  d.  Wroot  v.  Fenn, 
8  T.  R.  474 ;  Doe  d.  Morton  v.  Roe,  10  East,  523.  If  issue  be  joined 
upon  this  plea,  it  shall  be  tried  by  Domesday  Book. 
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CHAPTER   III. 

« 

THE  EVIDENCE. 
Sect.  1.  Evidence  in  Ejectmenti  general-    Sect.  6.  Evidence  in  Ejectment,  in  case 


ly,  p.  334. 

2.  Evidence  in  Ejectment  by  Dis- 

seisee, p.  339. 

3.  Evidence  in  Ejectment  by  Copy- 

holder, p.  342. 

4.  Evidence  in  Ejectment,  in  case 

of  a  contested  Pedigree,  p.  350. 

5.  Evidence  in  Ejectment,  in  case 

of  imputed  Bastardy,  p.  370. 


of  a  contested  Will,  p.  373. 

7.  Evidence  in  Ejectment  by  Land- 

lord against  Tenant,  p.  390. 

8.  Evidence  in  Ejectment  by  Mort- 

gagee, p.  421. 

9.  Evidence  in  Ejectment  by  Ten- 

ant by  Elegit,  p.  424. 


SECTION    I. 
EVIDENCE  IN  EJECTMENT,  OENERALLT. 

Evidence  for  the  plaintiff. — ^Were  it  not  for  the  rule  voluntarily 
entered  into  by  the  attorneys  of  both  parties,  in  which  they  consent 
-^  that  the  tenant  shall  be  admitted  defendant  instead  of  the  *no- 

^  -I  minal  defendant,  that  he  plead  not  guilty,  and  that  upon  the 
trial  of  the  issue  he  confess  lease,  entry,  and  ouster,  and  insist  upon  the 
title  only, — the  lessor  of  the  plaintiff  would  be  obliged  to  prove,  not 
only  his  title,  but  the  lease  to  the  nominal  plaintiff,  his  entry  upon  the 
demised  premises,  and  that  the  defendant  entered  upon  him  and  ousted 
him.  But  the  lease,  entry,  and  ouster  being  admitted  by  the  rule, 
nothing  remains  to  be  proved  but  the  title. 

By  rule  M.  1  G.  4,  B.  R.,  in  the  consent  rule,  the  defendant  shall 
specify  for  what  premises  he  intends  to  defend,  and  shall  consent  to 
confess  upon  the  trial,  not  only  lease,  entry,  and  ouster,  but  that  the 
defendant  (if  he  defend  as  tenant,  or,  if  he  defend  as  landlord,  that  the 
tenant)  was  at  the  time  of  the  service  of  the  declaration  in  possession 
of  such  premises ;  and  that  if  upon  the  trial  the  defendant  shall  not 
confess  such  possession,  as  well  as  lease,  entry,  and  ouster,  whereby  the 
plaintiff  shall  not  be  able  further  to  prosecute  his  suit  against  the  said 
defendant,  no  costs  shall  be  allowed  for  not  prosecuting  the  same,  bnt 
the  said  defendant  shall  pay  costs  to  the  plaintiff  in  that  case  to  be 
taxed.  There  is  the  like  rule  in  the  Common  Pleas,  H.  1  &  2  G.  4,  and 
in  the  Exchequer,  9  Price,  299.  The  first  part  of  this  rule,  as  to  spe- 
cifying for  what  premises  the  defendant  intends  to  defend,  unfortunately 
is  not  attended  to  in  practice ;  the  consent  rule  now,  as  formerly,  usu- 
ally stating  that  the  party  defends  for  'Hhree  messuages,  three  gardens," 
&c.,  enumerating  the  parcels  exactly  as  in  the  declaration ;  whereas  the 
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real  meaning  of  the  rule  was,  that  each  tenant,  who  is  made  a  defen* 
dant,  should  specify  the  particular  tenements  for  which  he  intends  to 
defend :  and  it  would  be  a  great  convenience  if  the  rule  were  strictly 
complied  with.  See  Doe  v.  Hughes,  4  Dowl.  412;  1  Gale,  263  ;  see  2 
Arch.  Pr.  165,  166. 

There  is  no  necessity  for  the  plaintiff,  at  the  trial,  to  produce  this 
consent  rule ;  Doe  t.  Armfield,  1  Dowl.  N.  C.  327 ;  11  Law  J.  43,  qb. ; 
Doe  V.  Raby,>*  2  B.  &  Ad.  948 ;  if  the  defendant  do  not  appear  when 
called  upon,  or  if  he  appear,  but  refuse  to  confess  lease,  entry,  and 
ouster,  the  plaintiff  is  nonsuit,  but  he  is  then  entitled  to  judgment 
against  the  casual  ejector.  And  the  defendant  gains  nothing  by  re- 
fusing to  confess  lease,  entry,  and  ouster;  for  the  lessor  of  the  plaintiff, 
by  suing  out  a  writ  of  possession  upon  his  judgment  against  the  casual 
ejector,  obtains  possession  of  the  premises  in  question ;  and  the  defen- 
dant is  obliged  to  pay  the  costs  of  the  action,  according  to  the  terms  of 
the  consent  rule. 

The  title  or  right  of  entry  of  the  lessor  of  the  plaintiff,  therefore,  is 
the  only  matter  in  question ;  and  that  must  be  proved  on  the  part  of  the 
plaintiff;  or  if  there  be  two  or  more  demises,  proof  to  the  title  of  any 
one  of  the  lessors  will  entitle  the  plaintiff  to  a  verdict.  And  we  have 
seen  that  it  must  be  a  title  to  the  legal  estate,  and  not  a  merely  equita- 
ble title.  Ante,  p.  305.  It  is  not  necessary,  however,  that  this  should 
in  all  cases  be  proved  by  deeds  or  other  documents.  Receipt  of  rent 
by  the  lessor  of  •the  plaintiff,  or  by  any  person  under  whom  he  r^qofjT 
claims,  is  good  evidence  of  title,  as  against  the  party  who  paid  ■-  -■ 
it,  or  any  person  claiming  under  him.  Doe  v.  Austin  et  al.,*>  9  Bing. 
41,  and  even  against  persons  not  claiming  under  him.  Doe  v.  Stacey,' 
6  Car.  &  P.  139 ;  Doe  v.  Martin,'  1  Car.  &  M.  82.  So,  proof  of  the 
declarations  of  a  deceased  occupier,  as  to  the  person  of  whom  he  held 
his  land,  is  evidence  of  seisin  in  that  person,  evidence  being  also  given 
that  the  land  in  the  deceased's  possession  was  the  same  land  as  that  in 
the  defendant's  occupation.  Peaceable  v.  Watson,  4  Taunt.  16.  So, 
proof  that  J.  S.  was  in  possession  in  1806  and  1807,  and  then  proof  of 
a  conveyance  in  fee  from  him  to  the  lessor  of  the  plaintiff,  is  evidence 
of  a  seisin  in  fee,  unless  it  be  proved  that  J.  S.  had  a  less  estate.  Doe 
V.  Penfold,*  8  Car.  &;  P.  536.  So,  proof  of  a  prior  possession,  for  a 
time  however  short,  is  a  sufficient  prtmd  facie  title  as  against  a  wrong 
doer ;  as,  for  instance,  where  it  was  proved  that  the  lessor  of  the  plain- 
tiff let  the  premises  to  a  tenant,  who  had  peaceable  possession  of  them 
for  about  a  year,  this  was  holden  to  be  sufficient  evidence  of  title  as 
against  a  party  who  came  in  the  night,  and  forcibly  turned  the  tenant 
out  of  possession.     Doe  v.  Dyeball,"  Moody  &  M.  346.*    If  there  be  a 

'  Jackson  v.  Hazen,  2  Johns.  22 ;  Jackson  v.  Harder,  4  Johns.  202 ;  Smith  v.  Loril- 

' Eng.  Com.  Law  R.,  vol.  22.    ^Id.  23.    'Id.  25.    Md.  41.    <Id.  34.    -Id.  22. 
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term  of  years  in  the  land,  created  to  attend  the  inheritance,  the  person 
to  whom  it  is  assigned  has  a  sufficient  title  to  maintain  an  ejectment. 
See  Doe  y.  Pett/  11  Ad.  &  £1.  842.  So,  a  judgment  in  a  former  eject- 
ment between  the  same  parties  is  good  evidence  for  the  party  who 
obtained  it,  either  in  support  of  the  action  or  for  the  defence  :  it  is  not 
indeed  an  estoppel,  because  it  cannot  be  pleaded,  but  it  is  clearly  evi- 
dence to  go  to  the  jury.  Doe  v.  Seaton  et  al.,  2  Cr.  M.  &  R.  728.(*) 
And  where  the  lessor  of  the  plaintiff  and  the  defendant  had  before  re- 
ferred their  right  to  the  land  to  an  arbitrator,  who  awarded  in  favour  of 
the  lessor ;  the  award  being  given  in  evidence  on  the  trial  of  the  eject- 
ment, it  was  holden  to  conclude  the  defendant  from  disputing  the  lessor's 
title.     Doe  v.  Rosser,  3  East,  11. 

In  ejectment  brought  by  a  rector,  as  such,  it  should  seem  to  be  neces- 
sary that  he  should  prove  presentation,  institution,  and  induction.  Gilb. 
Ev.  228,  6  Co.  296,  2  Sid.  220,  222,  446,  1  Vent.  16.  But  he  shall 
not  be  put  to  prove  that  he  subscribed  and  read  the  thirty-nine  articles ; 
that  shall  be  presumed,  unless  some  evidence  to  the  contrary  be  given 
by  the  defendant.     See  Powell  v.  Milburn,  3  Wils.  356,  2  W.  Bl.  851. 

If  the  lessor  of  the  plaintiff  claim  an  interest  in  land  for  a  term  of 
years,  as  administrator,  besides  the  evidence  the  intestate  should  have 
adduced,  he  must  also  produce  his  letters  of  administration,  or  a  cer- 
tificate from  the  Ecclesiastical  Court  that  administration  was  granted 
to  him.     See  Bull.  N.  P.  246. 

If  the  lessor  of  the  plaintiff  be  joint  tenant,  tenant  in  common,  or 
coparcener  with  the  defendant,  the  consent  rule  may,  upon  application, 
be  drawn  up,  merely  requiring  the  defendant  to  confess  lease  and  entry, 
r*<i^7i  ^^^^^'^^  *'s^  requiring  him  to  confess  *ouster.  Doe  d.  Gigner 
L  'J  V.  Roe,  3  Taunt.  397  ;  see  2  Arch.  Pr.  166.  When  this  is  the 
case,  the  lessor  of  the  plaintiff  must  not  only  prove  his  title,  but  most 
also  prove  an  actual  ouster.  Throwing  down  houses  which  were  upon 
the  land,  and  allowing  a  railway  to  be  made  over  it,  would  be  an  actual 
ouster.  Doe  v.  Horn  et  al.,  3  Mees.  &  W.  333,(*)  6  Id.  664.  But  a 
bare  perception  of  the  whole  rents  and  profits  is  not  enough ;  it  must  be 
by  actually  turning  the  co-tenant  out,  preventing  him  from  entering,  1 
Salk.  194,  pi.  4,  7  Mod.  39,  or  by  destroying  the  thing  in  common,  as 
above  mentioned,  or  the  like.  Even  where  one  tenant  in  common  levied 
a  fine  for  the  whole,  and  took  the  rents  and  profits  afterwards  for  nearly 

lard,  10  Johns.  338;  The  People  v.  Leonard,  11  Johns.  504;  Woods  v.  Lane,  2  Seig. 
&  R.  53. 

The  prior  possession  must  be  clearly  and  unequivocally  proved.  Jackson  v. 
Myers,  3  Johns.  388;  see  Jackson  v.  Rightmyre,  16  Johns.  304;  Jackson  t.  Oltz,  8 
Wend.  440;  Day  v.  Alverson,  9  Wend.  223;  Sigler  v.  Van  Riper,  10  Wend,  414; 
Whitney  v.  Wright,  15  Wend.  170;  Abram's  Lessee  v.  Will,  6  Ohio,  164;  Warner's 
Admr.  v.  Page,  4  Vem.  291;  Reed  v.  Shepley,  6  Vem.  602. 
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five  years  without  account,  it  was  holden  not  to  be  evidence  to  go  to  the. 
jury  of  an  ouster.  Peaceable  v.  Read  et  a1.,  1  East,  568,  and  see  Roe 
V.  Elliot,  1  B.  &  A.  86.  We  have  seen  (ante,  p.  326),  that  a  joint- 
tenant  may  recover  on  a  single  demise  for  his  moiety.  Doe  v.  Read,  12 
East,  57,  or  on  a  joint  demise  with  his  co-tenants.  Tenants  in  common 
or  coparceners,  however,  can  only  recover  on  a  separate  demise,  not  on 
a  joint  one.  Ante,  p.  326.  If  therefore  a  joint  demise  be  laid,  it  must 
appear  that  the  lessors  of  the  plaintiff  are  joint  tenants,  and  not  tenants 
in  common  or  parceners.  But  evidence  that  the  tenant  paid  an  entire 
rent  to  the  common  agent  of  the  lessors,  is  sufficient  to  support  a  joint 
demise;  and  the  tenant  is  thereby  precluded  from  showing  that  the 
lessors  are  in  fact  tenants  in  common.     Doe  v.  Grant,  12  East,  221. 

The  right  of  entry  also  must  be  proved  to  have  accrued  to  the  lessor 
of  the  plaintiff  within  the  time  limited  in  that  respect  by  the  Statute  of 
Limitations.  The  onus  of  proving  this,  in  ejectment,  is  thrown  upon 
the  plaintiff,  and  not  upon  the  defendant  as  in  personal  actions.  This 
subject  we  have  already  considered  in  detail,  ante,  p.  315-323. 

Where  an  entry  formerly  was  necessary  to  avoid  a  fine,  an  actual 
entry  must  have  been  proved  to  have  been  made  previously  to  the  day 
of  the  demise  stated  in  the  declaration  ;  see  Doe  v.  Pett,^  11  Ad.  &  El. 
842 ;  and  if  the  entry  had  not  been  made  within  five  years  after  procla- 
mation made,  it  must  have  been  proved  that  the  party  entitled  to  enter 
laboured  under  some  of  the  disabilities  mentioned  in  stat.  4  H.  7,  c.  24, 
namely,  that  the  party  was  a  feme  covert,  infant,  prisoner,  or  was 
beyond  the  seas,  or  not  of  whole  mind ;  also  that  such  person  was  neither 
party  nor  privy  to  the  fine ;  and  that  the  entry  was  made  within  five 
years  after  the  disability  ceased.  It  must  also  have  appeared  that  the 
ejectment  was  commenced  within  one  year  after  the  entry  was  made. 
4  &  5  Ann.  c.  16,  s.  16.  Fines  and  recoveries,  however,  are  now 
abolished,  since  the  31st  December,  1833,  by  Stat.  3  &  4  W.  4,  c.  74, 
B.  2. 

And  lastly,  the  lessor  of  the  plaintiff  must  prove  that  the  premises  in 
question  are  situate  in  the  parish  or  place  of  which  they  are  described 
in  the  declaration.  This  may  be  proved  by  the  *collector  of  rj,cqQQ-i 
taxes  or  rates  for  the  parish,  or  by  any  other  person  who  knows  ^  J 
the  extent  or  boundary  of  the  parish ;  that  the  place  in  which  the  pre- 
mises were  situated  was  watched  by  the  watchman  of  the  parish,  was 
holden  to  be  primfi  facie  evidence  that  they  were  situate  within  it.  Doe 
V.  Welch,  4  Camp.  264.  Where  the  premises  were  described  in  the 
declaration  as  being  in  the  parish  of  Westbury,  in  the  county  of  Glou- 
cester, and  the  proof  was  that  they  were  in  the  parish  of  Westbury 
upon  Severn,  this  was  holden  to  be  no  variance,  although  there  was 
another  parish  of  Westbury,  namely,  Westbury  upon  Trym,  in  the  same 
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covntj ;  if  indeed  it  had  been  described  as  Westbary  npon  Trym,  it 
would  have  been  otherwise.     Doe  v.  Harris,  5  M.  &  S.  326. 

If  the  lessor  of  the  plaintiff  prove  that  he  is  entitled  to  recover  as  to 
any  part  of  the  premises,  it  will  be  sufficient  to  entitle  him  to  a  verdict ; 
the  question  of  the  precise  extent  of  his  claim,  as  defined  by  particular 
metes  and  bounds,  cannot  be  iiiquired  into  at  the  trial.  Doe  v.  Wilson,' 
2  Stark.  477. 

Evidence  for  the  Defendant. — The  defendant  may  give  in  evi- 
dence anything  which  denies,  or  confesses  and  avoids,  the  title  made 
out  by  the  lessor  of  the  plaintiff.  He  may  prove  that  the  lessor's  right 
of  entry  did  not  accrue  within  the  time  limited  in  that  behalf  by  the 
statute  of  limitations.  The  affirmative  of  this,  we  have  seen,  must  be 
proved  by  the  lessor  of  the  plaintiff  in  the  first  instance,  in  default  of 
which  he  must  be  nonsuit ;  but  if  he  succeed  in  giving  evidence  of  it,  the 
defendant  may  controvert  it,  and  prove  the  contrary.  If  a  joint  demise 
be  alleged,  the  defendant  may  show  that  the  lessors  are  tenants  in  com- 
mon or  coparceners,  and  not  joint  tenants.  See  ante,  p.  326 ;  Doe  v. 
Pett,^  11  Ad.  &  EI.  842.  So,  he  may  prove  that  the  premises  are  not 
situate  in  the  parish  or  vill  described ;  but  this  is  not  of  much  use,  as 
the  judge  in  such  a  case  would  give  leave  to  amend  the  declaration.  In 
fact,  the  defendant  may  give  in  evidence  anything  which  tends  to  dis- 
prove what  it  is  incumbent  on  the  plaintiff  to  prove. 

A  judgment  recovered  by  the  defendant  in  a  former  ejectment,  is 
admissible  evidence  for  him  in  a  second  ejectment  by  the  same  lessor  of 
the  plaintiff  for  the  same  premises ;  it  does  not  amount  to  an  estoppel, 
because  it  is  not  pleaded ;  but  it  is  admissible  evidence  to  show  that  the 
lessor  of  the  plaintiff  had  no  title  on  the  particular  day  of  the  demise. 
Doe  V.  Seaton  et  al.,  2  Cr.  M.  &  R.  728.(*) 

If  the  defendant  appear  and  defend  as  landlord,  he  is  not  permitted 
to  set  up  any  defence  of  which  the  tenant  could  not  have  availed  himself 
if  he  had  defended ;  and  if  they  defend  jointly,  even  the  admissions  of 
the  tenant  are  evidences  against  the  landlord,  as  well  as  against  the 
tenant  himself.  Doe  v.  Litherland,*  4  Ad.  &;  El.  784.  And  where  a 
person  was  let  into  possession  as  a  servant,  and  his  master  dying,  having 
devised  the  premises  to  another  person,  the  devisee  brought  ejectment, 
r*QQQi  ^^^  *^®  servant  *was  served ;  another  person,  however,  having 
^  -I  obtained  a  rule  to  appear  and  defend  as  landlord,  appeared'  as 
defendant  at  the  trial :  the  court  held  that  he  was  bound  by  the  title  of 
the  servant,  and  could  not  compel  the  devisee  to  prove  the  devisor's  title. 
Doe  V.  Birchmore,*  9  Ad.  &  El.  662 ;  see  also  Doe  v.  Burton,»»  9  Car.  & 
P.  254.  But  where  the  consent  rule,  by  mistake,  alleged  that  the  de- 
fendant was  let  in  to  defend  ^^  as  landlord,"  he  being  actually  the  tenant 
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in  possession,  npon  whom  the  declaration  was  served :  the  court  held 
that  the  words  ^^  as  landlord"  might  be  rejected  as  surplusage,  and  the 
defence  treated  as  that  of  the  tenant  in  possession.  Doe  v.  Alford,  13 
Law  J.  47,  ex.  But,  on  the  other  hand,  where  the  tenant  appears 
together  with  the  landlord,  he  may  avail  himself  of  a  defence,  which 
the  landlord  may  be  precluded  from  setting  up.  Doe  v.  Horn,  8  Mees. 
&  W.  833. ('^)  Also  in  cases  where  the  landlord  thus  appears  and 
defends,  the  lessor  of  the  plaintiff  can  only  recover  such  premises  as 
are  proved  to  be  in  the  possession  of  the  tenant.  Fenn  v.  Wood,  1  B. 
&  P.  673. 

The  defendant  may  in  general  prove  that  the  person  named  as  tenant 
in  the  notice  to  appear,  and  upon  whom  the  declaration  was  served,  was 
not  the  tenant  in  possession,  but  a  perfect  stranger  to  the  premises.  But 
if  the  person  on  whom  the  declaration  was  served  were  in  the  visible 
occupation  of  the  premises,  and  assented  to  the  service  upon  him  as 
tenant,  it  is  sufficient,  even  although  it  appear  afterwards  at  the  trial 
that  he  was  but  a  mere  servant  of  the  tenant.  Doe  v.  Staunton,  2 
B.  &  A.  871 ;  Gulliver  v.  Swift,  2  Ld.  Ken.  511 ;  Doe  v.  StradUng,« 
2  Stark.  187. 

Where  the  ejectment  was  on  the  several  demises  of  A.  andB.,  and  on 
the  part  of  the  plaintiff  evidence  was  given  in  support  of  both  A.'s  and 
B.'s  title;  the  defendant  then,  at  the  close  of  the  plaintiff's  case,  ten- 
dered evidence  which  was  admissible  only  as  against  B.'s  title :  it  was 
holden  that  the  plaintiff  might  at  that  stage  of  the  cause,  abandon  the 
demise  of  B. ;  and  that  on  his  doing  so,  the  evidence  was  inadmissible 
as  against  A.'s  title.    Doe  v.  Wainwright,"^  5  Ad.  &  El.  520. 


SECTION    II. 
EVIDENCE  IN  EJECTMENT  BY  A  DISSEISEE. 

EviBENCB  FOR  THE  PLAINTIFF. — It  has  been  already  remarked  that 
it  is  the  title  alone  of  the  lessor  of  the  plaintiff,  which  is  to  be  proved 
at  the  trial  of  an  action  of  ejectment.  Ante,  p.  835.  And  in  the  case 
of  such  an  action  by  a  disseisee,  he  is  required  only  to  prove  the  seisin 
of  himself  or  ancestor,  within  the  time  limited  in  that  behalf  by  the 
statute  of  limitations.  If  he  himself  were  disseised,  he  must  prove  an 
actual  seisin,  either  by  his  possession,  or  receipt  of  the  rents,  within 
twenty  years  before  the  commencement  *of  the  action ;  or  if  his  r^qj^/v-i 
ancestor  were  disseised,  he  must  prove  the  actual  seisin  of  the  ^  -I 
ancestor  within  twenty  years,  and  a  descent  from  him.  A  seisin  may  be 
proved,  by  proving  either  that  the  party  was  actually  in  possession  of 
the   premises,  or   in   receipt   of  the  rents  of  them.    Where  it  was 
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proved  that  the  lessor  of  the  plaintiff  had  possession  for  twenty  years, 
and  that  the  defendant  then  got  possession  :  Holt,  C.  J.,  held  that  the 
possession  for  twenty  years  constituted  a  good  title,  and  that  the  plain- 
tiff was  entitled  to  recover.  Stocker  v.  Berney,  1  Ld.  Raym.  741. 
Even  proof  of  possession,  for  a  time,  however  short,  is  a  sufficient  primd 
facie  title  as  against  a  wrongdoer ;  as  for  instance,  where  it  was  proved 
that  the  lessor  of  the  plaintiff  let  the  premises  to  a  tenant,  who  had 
peaceable  possession  of  them  for  abont  a  year :  this  was  holden  to  be 
sufficient  evidence  of  title  as  against  a  party,  who  came  in  the  night, 
and  forcibly  turned  the  tenant  out  of  possession.  Doe  v.  Dyeball,* 
Moody  &  M.  346.  So,  where  it  was  proved  that  J.  S.  was  in  possession 
in  1806  and  1807,  and  then  proof  was  given  of  a  conveyance  in  fee  from 
him  to  the  lessor  of  the  plaintiff :  this  was  holden  to  be  evidence  of  a 
seisin  in  fee,  unless  it  were  proved  on  the  other  hand  that  in  fact  J.  S. 
had  a  less  estate.  Doe  v.  Penfold,^  8  Car.  &  P.  636.  So,  receipt  of 
rent  for  the  property  in  question,  by  the  lessor  of  the  plaintiff,  or  by  any 
person  under  whom  he  claims,  is  good  evidence  of  the  seisin  of  the  party 
so  receiving  it,  not  only  as  against  the  party  who  paid  it,  or  any  person 
claiming  under  him.  Doe  v.  Austin  et  al.,(^  9  Bing.  41 ;  Anon.  v.  Show, 
126,  per  Scroggs,  C.  J.,  but  also  against  persons  not  claiming  under  him, 
Doe  V.  Stacey,**  6  Car.  &  P.  139  ;  Doe  v.  Martin,*  1  Car.  &  M.  32.  But 
the  receipt ^f  rent  is  no  evidence  of  a  seisin  previous  to  the  time  at 
which  the  rent  is  actually  received.  For  instance,  where  a  fine  is  levied 
of  New  River  shares  in  Hilary  term,  1733,  and  the  only  evidence  of  the 
seisin  of  the  party  levying  it  was,  that  on  the  23d  February,  1733,  he 
received  from  the  New  River  Company  the  first  payment,  which  was 
due  at  the  Christmas  preceding,  and  he  afterwards  continued  to  receive 
the  rents  till  1740 ;  this  was  holden  to  be  no  evidence  of  the  seisin  in 
Hilary  term,  1733.  Ld.  Townsend  v.  Ashe,  3  Atk.  336.  So,  where 
the  party,  who  had  levied  a  fine  of  lands  in  Hilary  term,  1821,  after- 
wards in  1823  received  rents  of  the  lands  which  had  been  paid  into  a 
banker's  to  abide  the  event  of  a  suit,  including  half  a  year's  rent  due 
on  the  25th  March,  1821 :  this  was  holden  to  be  no  evidence  of  a  seisin 
in  Hilary  term,  1821,  or  until  1823,  when  the  rents  were  actually  re- 
ceived by  him  ;  and  that  therefore  the  fine  was  bad,  and  no  answer  to  an 
ejectment.     Doe  v.  Lawson  et  al.,**  8  B.  &  C.  660. 

Even  the  counterpart  of  an  old  lease  of  the  lands  in  question,  pur- 
porting to  be  granted  by  the  person  whose  seisin  was  to  be  proved,  but 
signed  only  by  the  tenant,  and  which  counterpart  was  found  in  and  pro- 
r*^n  ^^^®^  ^^^°*  ^^®  muniment  room  of  the  family,  *was  holden  to  be 
-^  admissible  evidence  of  the  seisin  of  the  lessor  at  the  period  of 
the  date  of  it,  although  the  part  signed  by  the  lessor  was  not  produced, 
nor  any  account  given  of  it.     Doe  v.  Pulman  et  al.,  11  Law  J.,  319,  qb. 
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So,  where  the  deed  by  which  the  lands  in  qaestion  were  conveyed  to  the 
defendant,  recited  that  J.  H.  died  seised  of  the  premises,  this  was  holden 
to  be  good  evidence  of  the  seisin  of  J.  H.  as  against  the  defendant. 
Doe  V.  Phillips,!  8  B.  &  Ad.  758.  So,  if  the  lands  in  qaestion  be  shown 
to  have  been  in  the  occupation  of  a  person  since  deceased,  the  declara- 
tion of  such  occupier,  as  to  the  person  of  whom  he  held  the  lands, 
will  be  admissible  evidence  of  that  person's  seisin.  Peaceable  v.  Wat- 
son, 4  Taunt.  16. 

And  this  seisin  must  be  proved  to  have  existed  within  the  time  limited 
in  that  behalf  by  the  statute  of  limitations.     See  ante,  p.  315,  et  seq. 

Where  it  is  the  seisin  of  the  ancestor  or  party  under  whom  the  lessor 
of  the  plaintiff  claims  title,  which  is  proved,  the  lessor  of  the  plaintiff 
must  then  prove  his  derivative  title  by  descent,  &c. 

In  the  case  of  an  ouster  of  a  term  for  years,  the  lessor  of  the  plain- 
tiff must  prove  the  lease,  and  a  possession  of  himself  or  his  under- 
tenants under  it,  within  twenty  years ;  or  if  his  testator  or  intestate 
were  ousted,  he  must  prove  the  lease,  and  prove  his  testator  or  intestate 
to  have  been  in  possession  within  twenty  yearsj  and  then  produce  a 
probate  of  the  will  by  which  he  has  been  made  executor,  or  a  certificate 
of  administration. 

If  the  lessor  of  the  plaintiff  claim  as  heir  or  devisee  after  an  abate- 
ment by  a  stranger  (see  ante,  p.  800),  he  must  prove  the  seisin  of  the 
ancestor  or  devisor  within  the  time  limited  in  that  behalf  by  the  statute 
of  limitations  (ante,  p.  315,  et  seq.) ;  and  then  prove  the  descent  from 
him  or  the  will. 

If  the  lessor  claim  as  immediate  remainderman  or  reversioner  after 
an  intrusion  (see  ante,  p.  300),  he  must  prove  the  seisin  of  the  original 
grantor  or  devisor, — ^the  deed  or  will  by  which  the  particular  estate  and 
remainder  were  created, — ^the  seisin  of  the  particular  tenant  within  the 
time  limited  in  that  behalf  by  the  statute  of  limitations,  and  his  death ; 
or  if  he  claim  as  heir  to  such  remainderman,  he  must,  in  addition, 
prove  the  descent  from  him.  But  if  the  lessor  of  the  plaintiff  claim, 
not  as  immediate  remainderman,  but  as  remainderman  or  reversioner 
after  that  remainder,  he  must  prove  the  seisin  of  the  original  grantor 
or  devisor, — ^the  deed  or  will  by  which  the  particular  estate  and  re- 
mainders were  created, — the  death  of  the  particular  tenant, — ^the  death 
of  the  immediate  remainderman,  and,  if  he  were  remainderman  in  tail, 
that  he  died  without  issue ;  see  Doe  v.  Griffin,  15  East,  293 ;  and, 
lastly,  that  his  own  right  of  entry  accrued  within  the  time  limited  in 
that  behalf  by  the  statute  of  limitations.     See  ante,  p.  300,  et  seq. 

Besides  the  evidence  here  mentioned,  the  only  other  proof  r^cMoi 
required  "^is,  that  the  premises  are  situate  in  the  parish,  &c.,  ^  -■ 
mentioned  in  the  declaration.     See  ante,  p.  337. 
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EviBENCB  FOR  THB  DEFENDANT. — If  the  leasor  of  the  plaintiff 
found  his  claim  upon  a  disseisin  of  his  ancestor,  the  defendant  may 
prove  that  there  was  no  disseisin,  but  that  the  ancestor  enfeoffed  him ; 
or,  admitting  the  disseisin,  he  may  show  that  it  was  beyond  the  time 
limited  for  bringing  the  action  by  the  statute  of  limitations,  or  may 
show  a  subsequent  release  by  the  disseisee  to  the  disseisor,  &c. 

So,  if  the  lessor  of  the  plaintiff  found  his  claim  upon  an  abatement 
after  the  death  of  his  ancestor,  the  defendant  may  show  that  there  was 
no  abatement,  but  that  the  ancestor  devised  the  lands  to  the  person 
who  entered  upon  them  after  his  death,  or  conveyed  a  remainder  in 
fee  to  him  expectant  upon  a  life  estate  to  himself;  or,  admitting  the 
abatement,  he  may  show  a  release  from  the  heir  or  devisee  to  the 
abator,  &c. 

So,  if  the  lessor  of  the  plaintiff  found  his  claim  upon  an  intrusion 
after  the  death  of  a  particular  tenant,  the  defendant  may  show  that  the 
deed  or  will  by  which  it  is  alleged  that  the  particular  estate  and  remain- 
ders were  created  was  void,  or  that  the  grantor  or  devisor  was  not  seised 
at  the  time  he  made  it ;  or,  admitting  the  intrusion,  he  may  show  a  re- 
lease from  the  remainderman. 

So,  in  any  of  these  cases,  the  defendant  may  give  in  evidence  a  fine 
with  proclamations ;  or  a  fine  without  proclamations,  if  the  person 
under  whom  the  lessor  of  the  plaintiff  claims  by  descent  were  a  party 
to  it;  or  he  may  prove  an  outstanding  term  unsatisfied.  See  ante, 
p.  806. 

So,  he  may  avail  himself  of  any  of  the  defences  mentioned  in  the 
previous  section,  ante,  p.  838. 


SECTION     III. 
EVIDENCE  IN  EJECTMENT  BY  COPYHOLDER. 

Ejectment  lies  for  copyholds ;  Cole  v.  Wall  et  al.,  Cro.  £1.  224 ;  and 
the  demise  may  be  laid  as  for  any  number  of  years,  although  there  be 
no  custom  of  the  manor  to  warrant  it.  Goodwin  v.  Longhurst,  Cro.  El. 
535.     We  shall  now  consider  the  evidence. 

By  surrenderee. — The  surrender  by  itself  does  not  vest  the  legal 
estate  in  the  surrenderee ;  until  he  is  admitted,  the  legal  estate  remains 
in  the  surrenderor.  Fisher  v.  Wigg,  6  Vin.  Copyhold  Bb.  pi.  6 ;  Ford 
V.  Hoskins,  Show.  87,  per  Holt,  C.  J.,  Moor,  842,  pi.  1187.  Even 
where  A.  surrendered  a  copyhold  estate  to  B.,  and  before  B.  was 
admitted,  A.  committed  and  was  convicted  of  felony,  and  there  was  a 
custom  in  the  manor  that  any  tenant  who  committed  and  was  convicted 
of  felony  should  forfeit  his  tenements  to  the  lord  :  it  was  holden  that 
X*84S1  '^''  ^^^  surrenderor,  was  '''still  tenant  for  the  purpose  of  for- 
^        '^  feiture;  that  the  estate  was  therefore  forfeited  to  the  lord, 
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* 

and  the  surrenderee  was  entitled  to  be  admitted.  B.  v.  Mildmay,""  5 
B.  &  Ad.  254.  But  as  soon  as  the  surrenderee  is  admitted,  the  admit- 
tance  relates  back  to  the  time  of  the  surrender,  and  gives  the  surrenderee 
a  complete  title  from  that  time.  Benson  v.  Scott,  1  Salk.  185.  So, 
that  in  a  case  where  it  appeared  that  A.  first  surrendered  certain  copy- 
hold premises  to  B.,  conditionally  by  way  of  mortgage,  and  afterwards 
to  G.  absolutely,  and  G.  was  admitted  before  B.,  yet  inasmuch  as  the 
admittance  of  B.  had  relation  back  to  the  time  of  the  surrender  to  him. 
Park,  B.,  in  an  ejectment  by  B.,  held  that  he  had  a  right  to  recover. 
Doe  V.  Gibbons,"  7  Car.  &  P.  161. 

Hence  it  follows,  that  a  surrenderee  cannot  maintain  ejectment  until 
he  have  been  first  admitted.  But  he  may  commence  the  action,  and 
may  lay  his  demise,  at  any  time  between  the  surrender  and  the  admit- 
tance ;  and  if  at  the  trial  it  be  proved  that  he  has  been  admitted,  it  will 
be  sufficient,  without  reference  to  the  time  of  the  admittance.  Doe  v. 
Hall,  16  East,  208 ;  Holdfast  v.  Clapham,  1  T.  R.  600.  But  in  the 
case  of  a  remainderman,  it  is  not  necessary  to  prove  any  admittance  of 
him  in  particular ;  if  the  admittance  of  the  tenant  for  life  be  proved, 
it  will  be  sufficient ;  for  it  is  a  well-understood  principle  in  the  law  of 
copyholds,  that  the  admittance  of  the  tenant  for  life  is  an  admittance 
of  him  in  remainder.  4  Go.  23  a. ;  Dell  v.  Higden,  Moor,  358,  pi.  488 ; 
6  Yin.  Copyhold,  Pb.  pi.  3,  and  note ;  Warsop  v.  Abel,  5  Mod.  306  ; 
Church  V.  Munday,  12  Yes.  Jun.  422. 

It  may  be  necessary  to  mention  that  a  surrender  before  the  surren- 
deror has  been  admitted,  passes  nothing,  Doe  v.  Tofield,  11  East,  246, 
unless  the  surrenderor  claims  as  heir,  Brown's  case,  4  Co.  22,  b,  or 
unless  he  claim  as  remainderman,  and  the  surrender  have  been  after  the 
admittance  of  the  tenant  for  life.  Gyppin  v.  Bunney,  Cro.  EL  504. 
So,  if  a  copyholder  be  ousted,  a  surrender  by  him  pending  the  ouster 
passes  nothing;  Nelson  v.  Bennington,  Clayt.  2;  or  if  he  be  copy- 
holder for  life,  a  surrender  by  him  in  the  remainder,  during  the  ouster, 
passes  nothing.  Pitt  v.  Moor,  T.  Jon.  154.  It  is  necessary  also  to 
observe,  that  an  ordinary  conveyance  by  lease  and  release  of  copyhold 
premises,  without  surrender  to  the  lord,  has  no  efiect  whatever  in  vest- 
ing the  legal  estate  in  the  releasee ;  and  he  therefore  cannot  maintain 
ejectment  on  his  own  demise.    Doe  v.  Webber,®  3  Bing.  N.  C.  922. 

Besides  the  title  by  surrender  and  admittance,  the  lessor  of  the  plain- 
tifi*  must  prove  that  he,  or  the  person  under  whom  he  claims,  was  in 
receipt  of  rents  and  profits  of  the  estate  within  the  time  limited  in  that 
behalf  by  the  statute  of  limitations.     See  ante,  p.  815,  et  seq. 

As  to  the  manner  of  proving  the  surrender  and  admittance,  see  post, 
p.  349. 
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r*QAn  *^^  HEIR. — The  heir  of  a  copyholder  may  maintain  an  eject- 
1-  -I  ment  before  admittance ;  for  he  has  a  good  title  against  all  the 
world  except  the  lord,  who  may  command  him,  if  necessary,  to  come 
in  and  do  homage  and  fealty.  Per  Ld.  Tenterden,  G.  J.,  in  Roe  y. 
Loveless,  2  B.  &  A.  456 ;  per  Ld.  Denman,  G.  J.,  in  Doe  y.  Glift,!*  12 
Ad.  k  El.  572 ;  Glark  y.  Pennyfeather,  6  Yin.  Gopyholder,  Bb.  pi.  2. 
So  if  in  ejectment  by  the  heir,  he  claims  as  heir  to  A.,  who  claimed 
as  heir  to  B.,  and  it  appear  that  neither  the  lessor  of  the  plaintiff  nor 
A.  was  admitted,  still  he  may  maintain  the  ejectment.  See  Doe  v. 
Lawes,^  7  Ad.  &  El.  195.  So,  where  there  was  a  devise  to  A.  for  life, 
remainder  to  B.  in  fee,  and  A.  was  admitted  and  died,  and  B.  then  died 
before  entry ;  it  was  holden  that  the  heir  of  B.  might  maintain  eject- 
ment, and  that  it  was  not  necessary  that  B.  should  have  been  in  the 
receipt  of  the  rents  and  profits  to  enable  him  to  do  so.  Doe  v.  Tho- 
mas,' 8  Man.  k  Gtr.  815. 

All  the  heir  therefore  will  have  to  do,  will  be  to  prove  that  the  an- 
cestor from  whom  he  claims  was  in  the  receipt  of  the  rents  and  profits 
of  the  property,  within  the  time  limited  in  that  behalf  by  the  statute 
of  limitations  (see  ante,  p.  815,  et  seq.),  and  that  he  was  either  admitted, 
or  claimed  as  heir  also ;  and  then  prove  his  descent,  showing  that  he  is 
heir  according  to  the  custom. 

As  to  customary  tenements,  it  has  been  holden  that  if  by  the  custom  of 
the  manor  such  customary  tenements  are  holden  to  the  tenant  and  his 
heirs,  and,  when  a  tenant  dies  leaving  sisters  only,  go  wholly  to  the 
eldest  sister  in  exclusion  of  the  others,  or,  if  such  elder  sister  should 
die  in  the  lifetime  of  the  tenant,  to  her  issue  in  exclusion  of  her  younger 
sisters :  there,  if  the  heir  of  a  tenant,  who  had  been  admitted  and  died 
seised,  enter,  but  die  without  being  admitted,  he  nevertheless  dies  seised, 
and  the  custom  attaches  in  respect  of  his  sisters  ;  but  if  the  customary 
estate  be,  not  an  estate  of  inheritance  to  which  the  tenant  is  admitted 
to  hold  to  him  and  his  heirs,  but  merely  one  to  which  he  is  admitted  to 
hold  during  the  joint  lives  of  himself  and  the  lord,  with  a  tenant-right 
of  renewal  binding  the  lord  to  admit  the  customary  heir  of  the  tenant; 
then  if  the  customary  heir  be  not  admitted  in  his  lifetime,  though  he 
enter,  he  has  no  estate,  and  of  course  does  not  die  seised,  and  the  cus- 
tom does  not  attach.     Doe  v.  Glift,"  12  Ad.  k  £1.  566. 

As  to  the  barring  estates  tail  in  copyholds,  see  stat.  8  &  4  W.  4,  c. 
74,  s.  50-^- 

By  deviseb. — A  devisee  must  prove  the  will,  and  his  own  admittance. 

^  1.  He  must  prove  the  will.     A  will  of  copyholds,  before  the  passing 

of  Stat.  7  W.  4,  &  1  Vict.  c.  26  (8  July,  1837),  was  not  required  to  be 

made,  or  signed,  or  attested,  in  any  particular  form ;  any  will  which 

would  be  sufficient  to  pass  personal  property  would  have  been  a  good 
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will  of  copyhold  property ;  for  it  was  holden  not  to  be  within  the  5th 
section  of  the  Statute  of  Frauds  *(29  C.  2,  c.  8),  relating  to  p^o^ ^-t 
the  devises  of  ^Mands  or  tenements/'  that  statute  extending  ^  -I 
only  to  freeholds.  Roe  v.  Hey  hoe,  2  W.  Bl.  1114.  And  this  extended 
to  all  cases,  not  merely  of  copyholds  strictly  so  called,  but  also  as  to 
lands,  parcer  of  a  manor,  passing  by  surrender  and  admittance,  and 
demisable  only  by  license,  but  not  holden  at  the  will  of  the  lord ;  for  in 
such  a  case,  as  in  the  case  of  an  ordinary  copyhold,  the  freehold  was 
in  the  lord.  Doe  v.  Danvers,  7  East,  299.  And  in  this  latter  case, 
mere  instructions  for  a  will  were  holden  to  pass  such  property,  in  the 
same  manner  as  it  would  have  passed  personal  property.  Id.  But  cus- 
tomary freeholds  would  not  pass  in  this  way,  but  must  have  been  de- 
yised  by  a  will  in  writing,  signed  by  the  testator,  in  the  presence  of  and 
attested  by  three  witnesses,  as  required  by  stat.  29  G.  2,  c.  3,  s.  5. 

But  by  7  W.  4,  and  1  Vict.  c.  26,  which  came  into  operation  on  the 
8d  July,  1837  (after  enacting  that  it  should  be  lawful  for  every  person 
to  devise,  bequeath,  or  dispose  of  by  his  will,  executed  in  manner  there- 
inafter required,  ^^all  real  estate  of  the  nature  of  customary  freehold, 
or  tenant  right,  or  customary  or  copyhold,"  Jtc,  sect.  3),  it  is  accord- 
ingly enacted  by  sect.  9,  ^'  that  no  will  shall  be  valid  unless  it  shall  be 
in  writing,  and  executed  in  manner  hereinafter  mentioned ;  that  is  to 
say,  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his  direction ;  and  such  sig- 
nature shall  be  acknowledged  by  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time  ;  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no  form 
of  attestation  shall  be  necessary."  See  post,  sect.  6,  the  evidence  in 
ease  of  a  contested  will  generally. 

The  5th  section  of  this  latter  statute  requires  the  lord  of  the  manor 
or  his  steward  to  cause  such  will,  or  so  much  thereof  as  relates  to  the 
copyholds,  &c.,  to  be  entered  on  the  court  roll  of  the  manor.  But  this 
entry  on  the  rolls  does  not  appear  to  be  necessary,  to  enable  the  devisee 
to  maintain  ejectment. 

2.  The  lessor  of  the  plaintiff  must  prove  his  admittance.  Before  ad- 
mittance the  devisee  has  no  title,  but  the  right  remains  in  the  heirs  of 
the  devisor ; d.  Jeffries  v. ,  1  Ld.  Kenyon,  110 ;  R.  v.  Wil- 
son,' 10  B.  &  G.  80 ;  and  consequently  the  devisee  cannot  maintain 
ejectment.  Even  where  a  devisee  of  copyholds  died  before  admittance, 
devising  the  copyholds  to  J.  S.,  and  J.  S.  was  admitted  accordingly :  the 
court  held  that  J.  S.  could  not  maintain  ejectment  in  respect  of  them, 
as  his  devisor,  not  being  admitted,  had  no  title.  Doe  v.  Vernon,  7 
East,  8.  Where  two  adverse  parties  claimed  title,  as  devisees,  to  the 
same  copyhold  tenement,  it  was  holden  by  the  Gourt  of  Queen's  Bench 
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that  the  steward  might  admit  both,  and  the  court  granted  a  mandamus 
to  the  lord  and  steward  requiring  them  to  do  so ;  for  the  admission  does 
not  conclude  either  party,  but  enables  them  to  litigate  their  respective 
titles.     R.  V.  Hexham/  5  Ad.  k  El.  559. 

r*8461  *^*  '^^^  formerly  it  was  necessary  to  prove  the  admittance 
-'  of  the  devisor,  if  he  were  a  surrenderee  merely,  anctdid  not  claim 
as  heir ;  for,  as  has  been  already  mentioned,  a  surrenderee  before  ad- 
mittance has  no  legal  title  to  copyhold  premises,  and  his  surrender  will 
pass  nothing.  (Ante,  p.  342.)  So  a  surrenderee  before  admittance 
could  not  formerly  surrender  to  the  use  of  his  will ;  his  surrender  in  such 
a  case  would  have  no  effect  whatever ;  and  his  will  afterwards  would  not 
confer  any  title  upon  his  devisee.  And  even  his  subsequent  admittance 
would  not  remedy  the  defect,  or  render  the  previous  surrender  to  the 
nse  of  his  will  good.  Doe  v.  Tofield,  11  East,  264.  But  if  the  devisor 
took  as  heir  to  his  ancestor,  no  proof  of  admittance  was  or  is  necessary ; 
because  a  person  claiming  copyhold  lands  as  heir,  may  surrender  or 
dispose  of  them  before  admittance.  (Ante,  p.  344,  and  see  Doe  v. 
Lawes,"  7  Ad.  &  El.  195,  post,  p.  347.)  By  stat.  7  W.  4,  &  1  Vict.  c. 
26,  s.  3,  however,  it  is  now  enacted,  that  every  person  may  devise  or 
dispose  of  by  his  will,  customary  freehold  or  copyhold  lands,  notwith- 
standing that  the  testator,  '^  being  entitled  as  heir,  devisee,  or  otherwise, 
to  be  admitted  thereto,  he  shall  not  have  been  admitted  thereto." 

4.  Formerly,  also,  the  devisee  must  have  proved  that  the  devisor  sur- 
rendered the  copyholds  in  question,  to  the  use  of  his  will.  The  devisor 
had  a  right  to  do  this,  whether  there  were  any  custom  in  the  manor  to 
warrant  it,  or  not ;  Church  v.  Mundy,  15  Yes.  jun.  403 ;  and  a  custom 
to  the  contrary  would  have  been  void.  Pike  v.  White,  3  Bro.  C.  0. 
286.  And  so  essential  was  it,  to  give  effect  to  the  will  subsequently 
made,  that  where  a  copyholder  surrendered  his  copyholds  to  a  person 
conditionally  by  way  of  mortgage,  but  the  surrenderee  was  not  admitted, 
and  the  devisor  afterwards  devised  the  equity  of  redemption  merely,  the 
court  held  that  as  there  had  been  no  new  surrender  to  the  use  of  his  will, 
the  devisee  took  nothing :  upon  the  conditional  surrender,  the  legal  estate 
remained  in  the  devisor,  as  the  surrenderee  had  not  been  admitted ;  and 
being  in  him  at  the  time  of  his  death,  it  passed  to  his  customai^y  heir, 
and  the  equity  of  redemption  along  with  it.  Doe  v.  Wroot  et  al.,  5  East, 
132.  But  in  the  mean  time,  between  the  surrender  to  the  use  of  the  will 
and  the  decease  of  the  surrenderor,  the  fee  was  holden  to  remain  in  the 
surrenderor,  and  not  in  the  lord,  Fitch  v.  Hockley,  4  Co.  23,  a,  and  the 
former  was  entitled  to  the  rents  and  profits.  Allen  v.  Nash,  Noy.  152, 
Cro.  El.  441,  442.  Where,  however,  a  copyholder  first  surrendered  to 
the  use  of  his  will,  and  afterwards  surrendered  the  same  estate  to  new 
particular  uses,  with  reversion  to  himself  in  fee :  it  was  holden  that  be 
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W88  in  of  the  old  ase,  and  might  devise  the  reversion  without  being  first 
admitted,  or  any  fresh  surrender  to  the  use  of  his  will.  Thrustout  v. 
Cunningham,  2  W.  Bl.  1046. 

But  now,  by  stat.  55  G.  3,  c.  192,  after  reciting  that,  by  the  customs 
of  certain  manors,  copyhold  estates  of  such  manors  pass  *by  the  r:ie  047-1 
last  will  and  testament  of  the  copyhold  tenants  thereof  declaring  ^  -' 
the  uses  of  surrenders  made  for  that  purpose — and  that  much  inconve- 
nience has  arisen  from  the  necessity  of  making  such  surrenders,  it  is 
enacted  '^  that  in  all  cases  where  by  the  customs  of  any  manor  in  Eng- 
land or  Ireland  any  copyhold  tenant  of  such  manor  may  by  his  or  her 
last  will  and  testament  dispose  of  or  appoint  his  or  her  copyhold  tene- 
ments, the  same  having  been  surrendered  to  such  uses  as  should  be  de- 
clared by  such  last  will  and  testament,  every  disposition  or  charge  made 
or  to  be  made  by  any  such  last  will  and  testament,  by  any  person  who 
shall  die  after  the  passing  of  this  Act,  of  any  such  copyhold  tenements, 
or  of  any  right,  title,  or  interest  in  or  to  the  same,  shall  be  as  valid  and 
efiectual  to  all  intents  and  purposes,  although  no  surrender  shall  have 
been  made  to  the  use  of  the  last  will  and  testament  of  such  person,  as 
the  same  would  have  been  if  a  surrender  had  been  made  to  the  use  of 
such  last  will.''  This  statute  comes  into  operation  on  the  12th  of  July, 
1815  ;  and  it  will  be  perceived  that  it  has  no  retrospective  effect.  Where 
a  copyhold  was  surrendered  to  the  use  of  A.  for  life,  remainder  to  such 
person  or  persons,  and  for  such  estate  or  estates  as  A.  by  his  will,  exe- 
cuted in  the  presence  of  three  witnesses,  should  appoint,  and,  in  default 
of  such  appointment,  remainder  to  the  use  of  A.  in  fee ;  and  after  the 
passing  of  the  above  statute,  A.  devised  to  B.  by  a  will  executed  in  the 
presence  of  two  witnesses  only :  it  was  holden  that  although  this  was 
not  a  good  execution  of  the  power,  yet  it  was  a  good  devise  of  A.'s 
remainder  in  fee,  and  that  the  want  of  a  surrender  by  A.  to  the  use  of 
this  will  was  aided  by  the  statute.  Doe  v.  Hickman,  1  Nev.  &  M.  780. 
Where  a  copyholder  in  fee  devised  his  copyhold  to  his  wife,  and  which 
devise  afterwards  was  holden  to  pass  an  estate  for  life  only ;  but  the 
devisor's  heir,  before  the  passing  of  the  above  statute,  also  devised  to 
her  all  his  copyholds,  and  died  after  the  statute  came  into  force ;  and 
the  wife  was  admitted,  after  the  death  of  her  husband,  and  after  the  heir 
had  made  his  will,  but  before  his  death,  to  hold  according  to  the  first 
will :  it  was  holden  that  this  devise  of  the  heir,  although  he  had  not 
surrendered  to  the  use  of  his  will,  and  was  not  actually  admitted,  and 
assuming  that  he  was  not  even  virtually  admitted,  had  the  efiect  of  pass- 
ing the  heir's  reversion  in  fee  to  the  wife  of  the  first  devisor ;  but  the 
court  also  held  that  the  admittance  of  the  wife  as  tenant  for  life  was  the 
admittance  also  of  the  heir  as  reversioner.  Doe  v.  Lawes,^  7  Ad.  &  £1. 
195.     Lands  holden  by  copy  of  court  roll,  according  to  the  custom  of  the 
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manor,  have  been  holden  to  be  within  the  meaning  of  the  above  statute, 
although  not  holden  at  the  will  of  the  lord.  Doe  y.  Llewellyn,  2  Cr.  M. 
k  B.  503.(*)  And  where,  in  such  a  case,  it  was  found  by  special  ver- 
dict, that  there  did  not  appear  upon  the  court  rolls  of  the  manor,  pre- 
viously to  the  passing  of  the  above  statute,  any  entry  of  a  surrender  of 
lands,  parcel  of  the  manor,  and  held  by  copy  of  court  roll,  to  such  uses 
r*^4R1  ^  ^should  be  declared  by  the  last  will  of  the  person  making  such 
'-  "^  surrender :  the  court,  notwithstanding,  held  these  copyholds  to 
be  within  the  meaning  of  the  statute.  Doe  v.  Llewellyn,  supra.  The 
statute,  however,  only  relates  to  cases  where  the  surrender  was  formerly 
a  matter  of  form  merely,  and  where  the  want  of  it  would  be  relieved 
against  by  a  court  of  equity.  But  where  by  the  custom  of  a  manor  a 
married  woman  might  devise  her  copyholds,  upon  her  surrendering  them 
to  the  use  of  her  will,  and  being  examined  apart  by  the  steward,  and 
consenting;  it  was  holden  that  the  want  of  a  surrender  was  not  aided  in 
such  a  case  by  the  statute ;  for  there  the  surrender  and  examination 
were  matter  of  substance,  and  not  merely  matter  of  form  as  an  ordinary 
surrender  to  the  use  of  a  will  was  before  the  statute,  and  to  which  alone 
the  statute  extended.    Doe  v.  Bartle,^  5  B.  &  A.  492. 

And  by  a  still  more  recent  statute,  7  W.  4,  &  1  Vict.  c.  26,  s.  3,  all 
lands  may  be  devised,  which  would  otherwise  devolve  upon  the  customary 
heir ;  and  ^'  the  power  hereby  given  shall  extend  to  all  real  estate  of 
the  nature  of  customary  freehold  or  tenant  right,  or  customary  or  copy- 
hold, notwithstanding  that  the  testator  may  not  have  surrendered  the 
same  to  the  use  of  his  will, — or  notwithstanding  that  being  entitled  as 
heir,  devisee  or  otherwise,  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto, — or  notwithstanding  that  the  same,  in  consequence  of 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or  other- 
wise, could  not  at  law  have  been  disposed  of  by  will  if  this  Act  had  not 
been  made, — or  notwithstanding  that  the  same,  in  consequence  of  there 
being  a  custom,  that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other  special  custom, 
could  not  have  been  disposed  of  by  will  according  to  the  power  contained 
in  this  Act,  if  this  Act  had  not  been  made." 

By  Grantee. — The  grantee  of  a  copyhold,  if  it  be  for  a  present 
estate,  must  be  admitted  before  he  can  maintain  ejectment ;  but  if  the 
lord  grant  the  reversion  in  a  copyhold,  after  a  subsisting  estate  for  life, 
&c.,  the  grantee  may  maintain  ejectment  before  admittance,  upon  mere 
proof  of  the  grant  upon  the  rolls  of  the  manor,  and  proof  that  the  pre- 
vious particular  estate  had  determined.  Roe  v.  Loveless,  2  B.  &  A.  453. 

By  Mortgagee. — ^A  mortgagee  of  copyhold  property,  like  any  other 
surrenderee,  must  prove  the  conditional  surrender  to  him  and  his  admit- 

^  £ng.  Cora.  Law  R.,  vol.  7. 
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tance;  and  it  is  not  necessary  to  produce  or  prove  the  mortgage  deed. 
Doe  V.  OUey  et  al.,  9  Law  J.  379,  qb.,  12  Ad.  &  El.  481.* 

By  assiqnees  oe  a  bankrupt  or  their  vendee, — The  assignees  of 
a  bankrupt  copyholder  seems  to  have  no  legal  estate  in  the  copyholds, 
80  as  to  enable  them  to  maintain  ejectment :  none  of  the  *statutes  pjuqj^qi 
of  bankrupt  actually  vest  such  property  in  them  ;  but  the  com-  '-  J 
missioners  are  authorized  to  sell  ^^  all  such  copyhold  or  customary  hold 
lands,  or  any  interest  to  which  the  bankrupt  is  entitled  therein,  and 
thereby  to  entitle  or  authorize  any  person  or  persons  on  their  behalf  to 
surrender  the  same,  for  the  purpose  of  any  purchaser  or  purchasers 
being  admitted  thereof.''  6  G.  4,  c.  16,  s.  68.  And  upon  the  vendee 
agreeing  with  the  lord  for  the  fines,  dues,  and  other  services  which 
theretofore  have  usually  been  paid  for  the  same,  the  lord  shall  "  grant 
unto  such  vendee,  upon  request,  the  said  copy  or  customary  lands  or 
tenements,  for  such  estate  or  interest  as  shall  have  been  so  sold  to  him 
as  aforesaid,  reserving  the  ancient  rents,  customs,  and  services,  and  shall 
admit  him  tenant  of  the  same."  Id.  s.  69.  In  a  similar  manner  estates 
tail  or  base  fees  in  copyholds,  of  the  bankrupt,  may  be  disposed  of  by  the 
commissioners,  by  stat.  3  &  4  W.  4,  c.  74,  s.  59,  &c.  So  that  the  grant  of 
the  lord,  and  the  admittance  thereupon,  seem  to  constitute  the  evidence 
required  in  an  ejectment  by  the  vendee,  and  it  does  not  seem  at  all 
necessary  to  give  in  evidence  the  deed  by  which  the  commissioners  have 
conveyed  the  property  to  him.  See  Doe  v.  OUey,  supra.  But  as  to 
the  assignees,  it  seems  that  they  cannot  maintain  ejectment  at  all,  upon 
their  own  demise  or  the  demise  of  the  bankrupt.  As  to  the  law  prior 
to  the  statutes,  see  Doe  v.  Parke,^  4  Ad.  k  El.  816. 

By  Lessee. — The  lessee  for  years  of  copyholder  may  maintain  eject- 
ment, although  there  be  no  custom  in  the  manor  to  warrant  a  lease  for 
years  without  the  license  of  the  lord ;  for  his  lease  is  valid  as  against 
all  persons  except  the  lord.  Doe  v.  Tresiddor,'  1  Ad.  &  El.  N.  G.  416 ; 
Stoper  V.  Gibson,  Moore,  539,  pi.  709.  And  he  may  maintain  the 
action,  although  the  lessor  have  not  been  admitted  as  heir.  Rumney  v. 
Eves,  Leon.  100,  pi.  128 ;  Bullock  v.  Dibley,  Moore,  596,  pi.  818. 

Surrender  and  admittance,  how  proved. — A  surrender  or  ad- 
mittance may  be  proved  by  the  entry  thereof  on  the  court  rolls  of  the 
manor,  which  the  steward  or  deputy  steward  of  the  manor  will  produce, 
upon  a  subpoena  duces  tecum.  The  copyholder  is  not  bound  to  prove 
it  by  the  stamped  copy  which  he  has  received  from  the  steward,  or  to 
show  that  such  copy  is  duly  stamped.  Doe  v.  Hall,  16  East,  208.  And 
where  both  the  court  rolls  and  the  stamped  copy  were  given  in  evidence,  but 
an  objection  was  taken  to  the  latter  on  the  ground  of  an  alleged  insuffi- 

>  Eng.  Com.  Law  R.,  vol.  40.  ^  Id.  31.  '  Id.  41. 
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ciency  of  the  stamp :  the  court  said  that  it  was  needless  to  consider  the 
objection,  as  the  surrender  and  admittance  had  been  sufficiently  proved 
by  the  court  rolls.  Doe  v.  Olley,'  12  Ad.  &  EL  481 ;  19  Law  J.  379, 
qb.  And  the  same,  although  the  surrender  have  been  made  out  of  court. 
Id.  Doe  V.  Mee,  1  Nev.  k  M.  424.  So  perhaps  an  examined  copy  of 
the  entry  on  the  roll,  made  for  the  purpose  of  the  trial,  would  be  evi- 
dence. See  Doe  v.  Freeman,  Gar.  &  K.  386.  And  where  a  surrender 
r*a^m  ^^  *  copyhold  was  *duly  made,  and  presented  by  the  homage, 
^  -^  but  no  entry  of  such  surrender  and  presentment  was  made  on 
the  court  rolls,  the  court  held  that  such  surrender  and  presentment 
might  be  proved  by  a  draft  of  an  entry  found  amongst  and  produced 
from  the  muniments  of  the  manor,  and  the  parol  evidence  of  the  fore- 
man of  the  homage  jury  who  made  the  presentment.  Doe  v.  Galloway,^ 
6  B.  &  C.  484. 

Where  the  stamped  copies  are  given  in  evidence,  they  must  be  proved 
to  have  been  given  out  by  the  steward,  or,  at  least,  that  upon  their  be- 
ing shown  to  him  he  admitted  that  they  had  been  delivered  out  by  him, 
Doe  V.  Freeman,  supra,  or  the  like. 

Where  an  admittance  is  in  pursuance  of  a  surrender,  it  is  good, 
although  the  lord  at  the  time  had  no  title,  or  a  defective  title,  to  the 
manor.  Doe  v.  Thompson,"^  5  Ad.  &  £1.  532.  And  the  same  in  all 
other  cases,  except  that  of  a  voluntary  grant  by  the  lord.     Id. 


BBOTION    IV. 
evidence  in  ejectment,  in  case  of  a  contested  PEDIGREE. 

In  ejectment  in  case  of  a  contested  pedigree,  the  lessor  of  the  plaintiff 
must  first  prove  the  seisin  of  the  party  last  seised,  and  from  whom  he 
claims  to  be  descended,  and  then  prove  his  descent,  lineal  or  collateral, 
as  it  may  be.  As  to  the  seisin,  it  has  been  already  fully  discussed, 
ante,  p.  339,  340.  As  to  the  proof  of  the  descent,  I  propose  to  treat 
of  it  under  the  following  heads : 

1.  Descent.  4.  Validity  of  the  marriage. 

2.  Evidence  thereof.  5.  Proof  of  birth. 

3.  Proof  of  marriage.  6.  Proof  of  death. 

I.   DESCENT,  AND   HOW   PROVED. 

Descent  or  hereditary  succession,  is  the  title  whereby  a  man  on  the 
death  of  his  ancestor  acquires  his  estate  by  right  of  representation,  as 
heir-at-law.  An  heir  therefore  is  he  upon  whom  the  law  casts  the 
estates  immediately  on  the  death  of  the  ancestor ;  and  an  estate  so  de- 

*  £ng.  Com.  Law  R.,  vol.  40.  ^  Id.  13.  «  Id.  31. 
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scending  to  the  heir,  is  in  law  called  the  inheritance*  2  BL  Com.  201. 
The  heir  mnst  be  legitimate ;  8  Ciws€T)ig.  364 ;  he  must  be  a  natural- 
born  subject,  or  be  naturalized  or  made  a  denizen ;  Id.  365 ;  and  he 
must  not  be  attainted  of  treason  or  felony.  Id.  368.  And  formerly  he 
could  not  claim  through  any  person  who  was  so  attainted ;  Id.  369 ;  but 
by  Stat.  3  &  4  W.  4,  c.  106,  s.  10,  "  when  the  person  from  whom  the 
descent  of  any  land  is  to  be  traced  shall  have  had  any  relation  who, 
having  been  attainted,  shall  have  died  before  such  descent  "^shall  r^ro^cin 
have  taken  place,  then  such  attainder  shall  not  prevent  any  ~' 

person  from  inheriting  such  land,  who  would  have  been  capable  of  in- 
heriting the  same  by  tracing  his  descent  through  such  relation  if  he  had 
not  been  attainted,  unless  such  land  shall  have  escheated  in  consequence 
of  such  attainder  before  the  first  day  of  January,  1834." 

Lineal  Descent. — ^Lineal  descent  is  where  the  estate,  or  the  right 
to  it,  descends  from  the  grandfather  to  the  father,  from  the  father  to  the 
son,  from  the  son  to  the  grandson,  &c.  The  following  are  the  rules  by 
which  this  mode  of  descent  is  governed : 

1.  ^'  That  inheritances  shall  lineally  descend  to  the  issue  of  the  person 
who  last  died  actually  seised,  in  infinitum.''  Formerly  there  was  added 
to  this  rule,  ^^that  such  inheritances  shall  never  ascend.*'  But  this  is 
now  altered ;  for  by  stat.  3  &  4  W.  4,  c.  106,  s.  6,  "  every  lineal  ancestor 
shall  be  capable  of  being  heir  to  any  of  his  issue ;  and  in  case  where 
there  shall  be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor  shall 
be  his  heir,  in  preference  to  any  person  who  would  have  been  entitled 
to  inherit,  either  by  tracing  his  descent  through  such  lineal  ancestor,  or 
in  consequence  of  there  being  no  descendant  of  such  lineal  ancestor ;  so 
that  the  father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  re- 
mote lineal  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal  ancestor 
or  his  issue. 

2.  ^^  That  the  male  issue  shall  be  admitted  before  the  female.'' 

3.  '^  That  where  there  are  two  or  more  males  in  equal  degree,  the 
eldest  shall  inherit;  but  the  females  altogether."     Thus  if  a  man  have 
two  daughters  and  two  sons,  his  eldest  son  shall  alone  succeed  to  his . 
estate ;  but  if  the  sons  die,  or  if  there  be  no  sons,  but  merely  two 
daughters,  the  daughters  shall  both  inherit  the  estate  as  coparceners. 

4.  "  That  the  lineal  descendants,  in  infinitum^  of  any  person  deceased, 
shall  represent  their  ancestor ;  that  is,  shall  stand  in  the  same  place  as 
the  person  himself  would  have  done  had  he  been  living."  Thus,  the 
child,  grandchild,  or  great-grandchild  of  the  eldest  son,  shall  succeed  to 
the  estate,  before  the  youngest  son,  and  so  in  infinitum.  And  these 
representatives  shall  take  neither  more  nor  less,  but  just  so  much  as 
their  principals  would  have  done ;  as,  where  a  man  had  two  daughters, 
A.  &;  B.,  and  one  of  them  being  married,  and  having  six  daughters, 
dies,  and  then  the  man  dies  without  other  issue — ^the  six  daughters  of 
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A.  will  take  one-half  of  the  estate  among  them  in  coparcenary,  and  B. 
take  the  other  half. 

Collateral  Descent. — Collateral  descent  is,  where  there  are  two 
branches  of  a  family,  having  a  common  ancestor,  and  a  member  of  one 
of  these  branches  claims  to  be  heir,  or,  as  he  is  termed  in  law,  cousin 
and  heir,  to  a  member  of  the'  other  branch.  In  such  a  case  he  most 
p^oro-i  prove  his  own  descent  lineally  from  the  common  ^ancestor,  and 
the  lineal  descent  of  the  party  last  seised.  This,  of  course,  is 
only  allowed  where  the  party  last  seised  has  died  without  issue. 

The  2d,  8d,  and  4th  rules,  as  to  lineal  descent,  are  also  to  be  deemed 
rules  applicable  to  collateral  descent.  There  are,  also,  the  following 
rules,  which  are  peculiar  to  the  latter. 

5.  '^  That  on  failure  of  lineal  descendants  or  issue  of  the  person  last 
seised,  the  inheritance  shall  descend  to  his  collateral  relations,  being  of 
the  blood  of  the  first  purchaser."  Where,  for  instance,  the  estate  has 
descended  to  the  party  last  seised  from  his  mother,  or  his  grandmother, 
jtc,  that  is  to  say,  if  the  estate  in  question  had  come  to  his  mother  or 
grandmother,  &c.,  by  descent  or  purchase,  before  or  after  her  marriage, 
— ^his  descent  must  be  traced  from  his  mother  or  grandmother  respec- 
tively, and  through  her  family  upwards  to  the  common  ancestor.  But 
if  the  estate  have  descended,  not  ex  parte  materndy  but  ez  parte  patemdj 
the  descent  must  be  traced  through  the  father,  grandfather,  &c.,  on  the 
father,  grandfather,  great-grandfather,  &;c.,  on  the  father's  side  exclu- 
sively, upwards  to  the  common  ancestor.  And  wherever  an  estate  in 
fee  simple  is  acquired  by  purchase,  either  in  the  ordinary  or  legal  ac- 
ceptation of  the  term,  it  is  treated  as  coming  ex  parte  patemd,  and  the 
present  descent  must  be  traced  through  the  paternal  line,  upwards  to 
the  common  ancestor.  Hale,  Hist.  C.  L.  c.  11.  And  by  stat.  3  &;  4 
W.  4,  c.  106,  s.  2,  it  is  enacted,  '^  that  in  every  case  descent  shall  be 
traced  from  the  purchaser ;  and  to  the  intent  that  the  pedigree  may 
never  be  carried  farther  back  than  the  circumstances  of  the  case  and  the 
nature  of  the  title  shall  require,  the  person  last  entitled  to  the  land  shall, 
for  the  purposes  of  this  act,  be  considered  to  have  been  the  purchaser 
thereof,  unless  it  shall  be  proved  that  he  inherited  the  same,  in  which 
case  the  person  from  whom  he  inherited  the  same  shall  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the 
same ;  and  in  like  manner  the  last  person  from  whom  the  land  shall 
be  proved  to  have  been  inherited,  shall  in  every  case  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the 


same.'' 


And  by  sect.  8,  '^  when  any  land  shall  have  been  devised  by  any 
testator,  who  shall  die  after  the  81st  December,  1833,  to  the  heir  or  to 
the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be  con- 
sidered to  have  acquired  the  land  as  a  devise,  and  not  by  descent :  and 
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when  any  land  shall  have  been  limited,  by  any  assurance,  executed  after 
the  said  31st  December,  1838,  to  the  person  or  the  heirs  of  the  person 
-who  shall  thereby  have  conveyed  the  same  land,  such  person  shall  be 
considered  to  have  acquired  the  same  as  a  purchaser  by  virtue  of  such 
assurance,  and  shall  not  be  considered  to  be  entitled  thereto  as  his  former 
estate  or  part  thereof/' 

Also,  by  sect.  4,  ^^  when  any  pierson  shall  have  acquired  any  land  by 
purchase,  under  a  limitation  to  the  heirs  or  to  the  heirs  *of  the 
body  of  any  of  his  ancestors,  contained  in  an  assurance  exe-  '-  -■ 
cuted  after  the  said  3l8t  December,  1838,  or  under  a  limitation  to  the 
heirs  or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any 
limitation  having  the  same  effect  contained  in  a  will  of  any  testator  who 
shall  depart  this  life  after  the  said  31st  December,  1833,  then  and  in 
any  such  cases  such  land  shall  descend,  and  the  descent  thereof  shall 
be  traced,  as  if  the  ancestor  named  in  such  limitation  had  been  the 
purchaser  of  such  land."  See  3  Cruise,  Dig.  884,  s.  37,  &c.  The  con* 
sequence  in  all  these  cases  is,  that  if  the  descent  is  to  be  traced  upwards 
from  the  person  here  denominated  the  purchaser,  it  must  be  traced 
through  the  paternal  line  up  to  the  common  ancestor. 

6.  Formerly  there  was  a  rule  as  to  collateral  descent,  ^^  that  the  col- 
lateral heir  of  the  person  last  seised,  must  have  been  his  next  collateral 
kinsman  of  the  whole  blood.''  And  therefore  if  a  man  had  two  sons  by 
different  wives,  and  the  eldest  purchased  land,  and  died  without  issue, 
the  youngest  could  not  inherit,  because  he  was  only  of  the  half  blood. 
See  8  Cruise,  Dig.  887,  s.  60-69.  But  now,  by  stat.  8  &  4  W.  4,  c. 
106,  s.  9,  ^*  any  person  related  to  the  person  from  whom  the  descent  is 
to  be  traced  by  the  half  blood,  shall  be  capable  of  being  his  heir ;  and 
the  place  in  which  any  such  relation  bj^the  half  blood  shall  stand  in  the 
order  of  inheritance,  so  as  to  be  entitled  to  inherit,  shall  be  next  after 
any  relation  in  the  same  degree  of  the  whole  blood  and  his  issue,  where 
the  common  ancestor  shall  be  a  male,  and  next  after  the  common  ances- 
tor where  such  common  ancestor  shall  be  a  female ;  so  that  the  brother 
of  the  half  blood  on  the  part  of  the  father,  shall  inherit  next  after  the 
sisters  of  the  whole  blood  on  the  part  of  the  father,  and  their  issue ;  and 
the  brother  of  the  half  blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother." 

7.  '^  That  in  collateral  inheritances  the  male  stocks  shall  be  preferred 
to  the  female  (that  is,  kindred  derived  from  the  blood  of  the  male  an- 
cestors, however  remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near),  unless  where  the  lands  have  in  fact  de- 
scended from  a  female."  The  same  is  enacted  and  declared,  although 
more  diffusely  and  circumstantially,  by  the  following  sections  of  stat.  8 
&  4  W.  4,  c.  106.  By  sect.  7,  ^^  none  of  the  maternal  ancestors  of  the 
person  from  whom  the  descent  is  to  be  traced,  nor  any  of  their  de- 
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Bcendanta,  shall  be  capable  of  inheriting,  until  all  his  paternal  ancestors 
and  their  descendants  shall  have  failed ;  and  also  no  female  paternal 
ancestor  of  such  person,  nor  any  of  her  descendants,  shall  be  capable  of 
inheriting,  until  all  his  male  paternal  ancestors  and  their  descendants 
shall  have  failed ;  and  no  female  maternal  ancestor  of  such  person,  nor 
any  of  her  descendants,  shall  be  capable  of  inheriting,  until  all  his  male 
maternal  ancestors  and  their  descendants  shall  have  failed."  And  by 
sect.  8,  "  where  there  shall  be  a  failure  of  male  paternal  ancestors  of 
the  person  from  whom  the  descent  is  to  '^'be  traced,  and  their 
L  -I  descendants,  the  mother  of  his  more  remote  male  paternal  an- 
cestor, or  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in 
preference  to  the  mother  of  a  less  remote  male  paternal  ancestor,  or  her 
descendants ;  and  where  there  shall  be  a  failure  of  male  maternal  an* 
cestors  of  such  person,  and  her  descendants,  the  mother  of  his  more 
remote  male  maternal  ancestor,  and  her  descendants,  shall  be  the  heir 
or  heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote 
male  maternal  ancestor,  and  her  descendants." 

In  order  to  explain  more  particularly  the  foregoing  rules,  and  sections 
of  the  statute,  particularly  with  reference  to  their  application,  I  have 
to  direct  the  reader's  attention  to  the  following  short  sketch  of  a  pedi- 
gree, in  a  simplified  form,  and  to  the  few  observations  I  shall  make 
upon  it. 
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Here  [1]  is  designed  to  represent  the  party  last  seised,  and  who  has 
died  without  issue :  [9]  the  party  who  is  claiming  the  estate  by  descent; 
1  a,  2  a,  8  a,  &c.,  to  represent  the  brothers  (if  any)  of  [1],  [2],  [8],  &c., 
respectively,  and  their  issue ;  and  1  &,  2  6,  8  6^  &c.,  to  represent  the 
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sisters  (if  any)  of  [1]^  [2],  [3],  &c.,  respectively,  and  their  issue.  And 
by  ^^  issue''  here  is  meant,  not  merely  the  sons  and  daughters  of  the 
party,  but  their  children's  children,  and  the  whole  stock  of  their  lineal 
descendants,  in  infinitum. 

Upon  the  death  of  [1]  without  issue,  the  estate  goes  to  his  father  [2], 
if  he  be  alive,  3  &  4  W.  4,  c.  106,  s.  6,  and  from  him  to  his  other  issue, 
1  a,  namely,  to  his  eldest  remaining  son  or  his  issue,  or,  if  none,  then 
to  his  daughter  1  &,  or  to  his  daughters  as  coparceners.  Or  if  the 
father  [2]  be  not  alive  at  the  death  of  [1],  then  the  estate  goes  to  1  a 
or  1  i,  as  claiming  through  their  father  [2].  Formerly  the  descent 
from  brother  to  brother  was  immediate,  and  a  party  in  a  real  action 
might  claim  as  heir  to  his  '^'brother,  without  mention  of  their  p^oer-i 
father.  But  now,  by  stat.  3  &  4  W.  4,  c.  106,  s.  5,  "no  I-  ^^^J 
brother  or  sister  shall  be  considered  to  inherit  immediately  from  his  or  her 
brother  or  sister,  but  every  descent  shall  be  traced  through  the  parent." 

If  there  be  no  issue  of  [2],  then  the  estate  goes  to  [3],  and  from  or 
through  him  to  2  a  or  2  & ;  and  if  there  be  no  issue  of  [3],  then  the 
estate  goes  to  [4],  and  from  or  through  him  to  3  a  or  3  5 ;  and  if  there 
be  no  issue  of  [4],  then  the  estate  goes  to  [5],  and  from  or  through  him 
to  [6],  as  his  issue  and  heir-at-law.  [4]  and  [6]  being  brothers,  or 
brother  and  sister,  or  sisters,  the  children  of  [5], — the  remaining  issue 
of  [5]  are  here  represented  as  4  a,  4  i,  6  a,  6  h.  The  brothers  and 
sisters  of  [5]  are  of  course  passed  over,  the  estate  descending  from  [5] 
to  his  issue.  The  descent  is  then  traced  lineally  from  [6]  to  his  son  or 
daughter  [7],  from  [7]  to  his  or  her  son  or  daughter  [8],  and  from  [8] 
to  his  or  her  son  or  daughter  [9],  the  claimant.  This  assumes,  of  course, 
that  [6]  was  not  only  the  child  of  [5],  but  his  heir,  or  his  next  heir 
after  [4],  the  other  children  (4  a,  4  5,  6  a,  6  b\  if  they  had  any  prior 
title,  being  dead  without  issue;  and  the  same,  with  respect  to  the 
others  [7],  [8],  and  [9]. 

In  tracing  up  the  pedigree  from  the  party  last  seised  to  the  common 
ancestor,  all  the  brothers  of  the  parties  respectively  through  whom  it  is 
traced,  up  to  the  grandchild  [3]  of  the  common  ancestor  inclusive,  as 
well  those  who  were  younger  as  those  who  were  older,  and  all  the  sis- 
ters, must  be  proved  to  be  dead,  without  issue.  But  in  tracing  the 
descent  down  from  the  common  ancestor  to  the  claimant,  it  is  only  those 
brothers  who  were  older  than  and  had  a  prior  title  to,  the  parties  re- 
spectively through  whom  the  descent  is  traced,  that  must  be  proved  to 
be  dead,  without  issue ;  or  if  the  descent  be  traced  through  a  female, 
who  had  a  sister  or  sisters  still  alive  or  leaving  issue,  it  is  clear  that  the 
claimant  is  entitled  only  to  such  portion  as  this  his  female  ancestor 
would  be  entitled  to  as  coparcener,  if  she  were  still  alive. 

In  framing  a  pedigree,  for  the  purpose  of  proving  a  collateral  descent, 
the  first  thing  to  be  ascertained  is,  at  what  period  the  ancestors  repre- 
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senting  the  two  branches  of  the  family,  were  brothers,  or  brother  and 
sister,  or  sisters.  Place  their  father  at  the  head  of  the  pedigree ;  then 
the  heads  of  the  respective  branches  will  occupy  the  places  of  [4]  and 
6],  and  then  trace  their  descendants  lineally  [3],  [2],  [1],  and  [7], 
8],  [9],  to  the  party  last  seised,  and  to  the  claimant,  respectiyely. 
There  then  remains  to  be  ascertained  whether  the  common  ancestor  [5] 
had  any  other  children  than  [4]  and  [6]  ;  and  if  he  had,  whether  they 
or  any  of  them  had  a  better  claim  than  [6]  as  heir-at-law  to  [5] ;  and 
if  they  or  any  of  them  had,  then  the  parties  or  party  thus  having  the 
prior  right  must  be  proved  to  be  dead,  without  issue,  Richards  v.  Rich- 
ards, 15  East,  294,  n.,  for  otherwise  [6]  can  have  no  title,  and  of  eon- 
P^^.^-  sequence  the  claimant  can  have  none.  *And  the  same  with 
^  -J  respect  to  [7],  [8],  and  [9],  and  their  brothers  and  sisters  re- 
spectively. On  the  other  line,  from  [4]  downwards,  it  must  be  proved 
that  [8]  was  child  of  [4],  and  that  all  his  brothers,  younger  as  well  as 
older,  and  all  his  sisters  (if  any)  are  dead,  without  issue.  And  the  same  with 
respect  to  [2]  and  [1],  and  their  brothers  and  sisters  respectively.  If  the 
estate  have  descended  ex  parte  patemdj  all  the  ancestors  in  the  branch 
on  the  left  hand  of  the  pedigree  [2],  [8],  [4],  and  [5],  must  be  males ; 
if  it  have  descended  ex  parte  matemd,  the  female  by  whom  it  came  into 
the  family  must  then  have  a  principal  place  in  the  pedigree,  say  [3], 
and  then  [4]  will  represent  her  father,  and  [5]  her  grandfather. 

In  preparing  a  pedigree  for  a  trial,  therefore,  it  may  be  prudent  to 
prepare  one,  merely  stating  the  actual  descent  from  the  common  ances- 
tor through  both  branches,  namely,  [1]  to  [5],  and  thence  to  [9],  with- 
out mention  of  the  brothers  or  sisters  of  any  of  them  ;  another,  stating 
also  the  names  of  any  brothers  and  sisters,  the  time  and  place  of  birth, 
death  without  issue,  &c. :  the  first,  for  the  judge  or  jury,  to  indicate 
what  you  are  about  to  prove ;  the  second,  for  your  own  purposes,  and  for 
your  counsel,  to  show  in  what  manner  any  objection  from  the  opposite 
party,  as  to  the  prior  title  of  any  such  brothers  or  sisters,  is  to  be  met. 

Descent  by  custom. — There  are  some  other  modes  of  descent,  de- 
rived from  the  peculiar  customs  of  particular  places,  and  which  differ  in 
many  respects  from  descents  at  common  law. 

In  the  case  of  land  holden  in  gavel-kind,  it  descends  to  all  the  sons 
as  coparceners ;  or,  if  there  be  no  sons,  then  to  all  the  daughters  in  like 
manner.  But  if  the  party  seised  had  two  sons,  A.  and  B.,  and  one  of 
them  (B.)  married,  and  had  two  daughters,  and  died,  and  then  the  father 
die :  A.  shall  have  a  moiety  of  the  estate,  and  the  two  daughters  of  B. 
the  other  moiety,  jure  representatianis.  Co.  Lit.  s.  210,  265 ;  Rob.  6av. 
90.  So,  if  one  of  several  brothers,  seised  of  gavel-kind  lands,  die  with- 
out issue,  the  lands  descend  to  all  his  brothers  as  coparceners;  or  if  any 
of  the  brothers  be  dead,  leaving  issue,  the  issue  will  take  his  share,  jure 
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representationis.     Co.  Lit.  100,  a. ;  Rob.  Gay.  92 ;  see  3  Cruise,  Dig. 
440,  8.  10-15. 

In  the  case  of  lands  holden  in  borough  English,  thej  descend  to  the 
youngest  son ;  Lit.  s.  165 ;  or  where  the  party  seised  has  several  sons, 
and  the  yoangest  dies  in  his  lifetime,  leaving  issue  a  daughter,  the 
estate  shall  not  go  to  the  next  youngest  son,  but  to  the  representative 
of  the  youngest  son,  namely,  his  daughter.  Jure  representationis.  See 
Clements  v.  Scudamore,  2  Ld.  Raym.  1024 ;  1  P.  Wms.  63,  infra.  But 
this  holds  only  in  the  case  of  lineal  descent ;  for  if  one  of  several  bro- 
thers be  seised  of  lands  holden  in  borough  English,  and  die  without 
issue,  the  lands  will  descend,  not  to  the  youngest  brother,  but  to  the 
eldest.  *Rob.  Gav.  93;  Bayley  v.  Stevens,  Cro.  Jac.  198;  Co.  ^^0^71 
Lit.  110,  b,  note  8;  3  Cruise,  Dig.  442,  s.  16-20.  L  "^^'J 

Copyhold  estates,  although  they  usually  descend  in  the  ordinary 
manner  as  at  common  law,  yet  in  some  manors  descend  in  a  peculiar 
way  by  custom,  and  the  party  entitled  is  called  the  customary  heir. 
And  the  Jtis  representationis  exists  in  these  cases  of  customary  descent : 
where  a  man  having  five  sons,  the  youngest  of  whom  married,  had  a 
daughter,  and  died,  and  the  father  afterwards  purchased  a  copyhold 
estate  which  was  descendible  by  custom  to  the  youngest  son, — ^upon  the 
father's  death  it  was  holden  that  the  estate^descended  to  the  daughter 
of  the  youngest  son  jure  representationis.  Clements  v.  Scudamore,  2 
Ld.  Raym.  1024 ;  1  P.  Wms.  63 ;  see  3  Cruise,  Dig.  443,  s.  21,  &c. 

II.    BVIDBNCE   OF   BBSOBNT. 

The  regular  evidence  of  a  ddbcent  is,  to  prove  the  marriage  of  the 
ancestor,  the  birth  of  issue,  the  ancestor's  death,  the  marriage  of  the 
issue,  the  birth  of  other  issue,  &c.,  down  to  the  birth  of  the  lessor  of 
the  plaintiff  on  the  one  side,  and  (in  the  case  of  a  collateral  descent) 
to  the  birth  of  the  party  last  seised  on  the  other  side, — by  certi- 
ficates of  registry,  and  evidence  of  identity,  as  shall  be  mentioned 
hereafter.  But  in  the  case  of  an  ancient  pedigree,  this  kind  of  evidence 
cannot  in  all  cases  be  expected.  Therefore  such  evidence  from  which 
the  jury  may  fairly  infer  the  existence,  marriage,  or  death  of  parties, 
their  identity,  the  birth  of  issue,  the  connexion  or  relationship  of  one 
branch  of  the  family  to  the  other, — are  receivable,  in  such  a  case,  as 
being  the  only  evidence  thereof  which  can  reasonably  be  expected  to  be 
in  the  power  of  the  party.  We  shall  consider  this  species  of  evidence 
under  the  following  heads. 

Ancibnt  Dooumbnts. — ^An  entry  in  a  family  bible, — an  examined 
copy  of  an  inscription  on  a  tomb-stone, — ^a  pedigree  hung  up  in  a  family 
mansion, — and  the  like,  are  admissible  evidence  in  questions  of  pedigree. 
Per  Ld.  Mansfield,  C.  J.,  in  Goodright  v.  Moss  et  al.,  Cowp.  594.  An4 
where  the  question  was,  whether  an  entry  by  the  father  in  the  family 
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bible,  stating  that  A.  was  his  eldest  son  and  heir,  born  in  lawfal  wedlock, 
was  admissible  in  evidence  in  proof  of  A/s  legitimacy — all  the  jadges  were 
clearlj  and  unanimously  of  opinion  that  it  was,  and  that  the  like  entry 
in  any  other  book  or  paper  would  have  the  same  effect.  Berkeley  Peer- 
age Case,  4  Camp.  401.  It  was  also  made  a  question,  whether,  if  such 
entry  were  made  by  the  father  with  the  express  view  of  proving  the  le- 
gitimacy of  his  son  (should  it  be  brought  in  question  after  the  father's 
death),  it  would  still  be  admissible ;  and  the  judges  held  that  it  would, 
although  undoubtedly  that  circumstance  would  have  a  material  effect  as 
to  the  credit  to  be  attached  to  such  evidence.  Id.  An  entry  by  a 
-  father  in  an  almanac,  of  the  day  of  the  birth  of  his  son,  was 
L  J  ^holden  good  evidence  of  his  son's  age.  Herbert  v.  Tuckal,  T. 
Raym.  84. 

Old  records,  or  the  answers  or  depositions  in  ancient  suits  of  equity, 
between  persons  under  whom  the  present  parties  respectively  are  claim- 
ing, or,  according  to  some  (Bui.  N.  P.  233),  a  special  verdict  in  an  ac- 
tion between  other  parties, — ancient  family  settlements,  deeds  or  wills, 
and  the  like,  or  other  authentic  documents,  are  all  admissible  evidence 
in  cases  of  pedigree.  In  Doe  v.  Wolley,''  8  B.  &;  C.  22,  an  ancient 
deed  of  settlement  was  put  in,  to  prove,  from  statements  in  it,  that  the 
ancestor  of  the  lessor  of  the  plaintiff  was  a  brother  of  the  settlor ;  but 
it  also  proved  that  he  had  several  brothers,  and  that  the  lessor's  ancestor 
was  the  youngest  of  them ;  then  the  wills  of  several  members  of  the 
family,  made  since  the  settlement  was  put  in,  in  which  no  mention  was 
made  of  any  of  the  brothers  except  the  settlor  and  the  lessor's  ancestor ; 
and  it  was  left  to  the  jury  to  presume  from  these  wills  that  at  the  time 
of  the  making  of  them  the  other  brothers  were  dead  without  issue ;  and 
the  court  held  that  they  were  admissible  evidence  for  that  purpose.  So 
an  ancient  will,  although  cancelled,  was  holden  evidence  of  a  fact  stated 
in  it,  namely,  that  the  testator's  brother  Thomas  was  older  than  his  brother 
William.  Doe  v.  Earl  Pembroke  et  al.,  11  East,  504.  So  an  ancient 
pedigree,  signed  Wm.  Lloyd,  purporting  to  be  the  pedigree  of  his  family, 
bearing  the  date  of  1733,  and  endorsed  ^^  a  true  account  of  my  family 
origin,  Thomas  Lloyd"  (who  was  another  of  the  family),  and  found  in 
the  muniment  room  of  the  family  about  the  year  1790,  was  offered  in 
evidence  in  the  year  1842,  upon  the  trial  of  a  writ  of  right  at  bar  in 
the  Common  Pleas,  and  rejected  by  that  court ;  but  upon  error,  on  a  bill 
of  exceptions,  upon  this  as  well  as  other  grounds,  the  court  of  error 
held  that  this  will  was  evidence,  as  a  recognition  by  both  William  and 
Thomas  Lloyd  of  their  descent,  of  the  intermarriage  of  members  of 
their  family  with  members  of  other  families,  and  was  thus  evidence  to 
connect  the  family  of  the  demandant  with  that  of  the  tenant ;  and  this, 
although  at  the  foot  of  the  pedigree  there  was  a  memorandum  stating 
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that  it  had  been  collected  from  parish  registers,  wills,  monumental  in- 
scriptions, family  records,  and  history,  and  the  pedigree  itself  contained 
a  fabulous  account  of  the  writer's  descent  from  the  Prince  of  Wales. 
Davies  et  Ux.  v.  Selby  Lowndes,  12  Law  J.  506,  ex. 

Refutation  of  the  family. — Although  hearsay  in  general  is  not 
evidence,  because  what  the  other  person  said  was  not  upon  oath  and  the 
party  who  is  to  be  affected  by  it  had  no  opportunity  of  cross-examining 
him, — ^yet  in  questions  of  pedigree  or  legitimacy,  in  the  absence  of  posi- 
tive proof,  the  declarations  of  persons  who  are  since  dead  are  admissi- 
ble in  evidence.  Bui.  N.  P.  294.  Hearsay  is  good  evidence  to  prove, 
who  was  my  grandfather,  when  he  married,  what  children  he  had ;  or  to 
prove  *my  father,  mother,  cousin,  or  other  relation  beyond  the  r^ogg-i 
sea  dead ;  and  the  common  reputation  and  belief  of  it  in  the 
family  gives  credit  to  such  evidence.^  Id.  The  declarations,  however, 
must  be  those  of  members  of  the  family ;  the  declarations  of  mere  ac- 
quaintances, however  intimate,  or  of  servants,  are  not  admissible ;  John- 
son V.  Lawson  et  al.,®  2  Bing.  86 ;  even  the  dying  declarations  of  a  ser- 
vant have  been  holden  not  to  be  admissible.  Doe  v.  Ridgway,**  4  B.  &; 
A.  53.  But  the  husband  of  a  female  relation  is  deemed  one  of  the 
family  for  this  purpose,  and  his  declarations  are  evidence.  Doe  v.  Har- 
vey,' Ry.  &  M.  97.  These  declarations  also,  to  be  evidence,  must  be 
made  antS  litem  motam ;  for  if  otherwise,  they  are  inadmissible.'  Per 
Wood,  B.,  in  the  Berkeley  Peerage  Case,  4  Gamp.  406.  But  if  made 
antS  litem  motam^  it  is  no  objection  that  the  party  who  made  them  waa 
at  the  time  interested  as  to  the.  matter  of  the  declaration ;  and  therefore 
where  the  declaration  tended  to  show  that  the  party  making  it  was  en- 
titled to  a  remainder,  upon  failure  of  issue  of  the  then  possessor  of  an 
estate,  this  was  holden  to  be  admissible  evidence  for  the  lessor  of  the 
plaintiff  in  an  ejectment,  who  claimed  under  the  party  who  made  such 
declaration.  Doe  v.  Tarver,'  Ry.  &;  M.  141.  On  the  other  hand,,  the^ 
judges  make  it  a  rule  to  reject  the  declarations  of  members  of  a  familyv 
made  relative  to  matters  then  in  actual  suit,  or  in  dispute  and  actual 
controversy  prior  to  the  commencement  of  judicial  proceedings,  although 
made  by  persons  apparently  disinterested,  because  of  the  possibility  or 
probability  that  they  have  been  made  to  serve  one  or  other  of  the  con- 
tending parties.     See  Berkeley  Peerage  Case,  4  Camp.  406. 

Where  it  was  necessary  to  prove  that  Thomas  Griffin,  a  younger 
brother  of  the  person  last  seised,  had  died  without  issue,  an  elderly  lady, 

*  Stein  y.  Bowman,  13  Peteis,  209. 

'  Depositions  of  deceased  witnesses,  whether  in  or  out  of  the  State,  in  a  case  be- 
tween other  parties,  may  be  admitted  to  prove  pedigree,  and  that  whether  made  after 
or  before  the  qaestion  of  pedigree  had  become  a  subject  of  controversy.  Boadereau 
V.  Montgomery,  4  Wash.  C.  C.  186. 
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one  of  the  family,  was  called,  who  proved  that  many  years  before,  when 
Thomas  was  young,  he  went  abroad,  and,  according  to  the  repute  of  the 
family,  had  died  in  the  West  Indies,  and  that  she  never  heard  in  the 
family  of  his  having  been  married :  this  was  holden  to  be  admissible  evi- 
dence of  his  death  without  issue,  and  sufficient  to  call  upon  the  defen- 
dant to  give  prim&  facie  evidence  at  least  of  his  being  married ;  for  what 
other  evidence  could  the  lessor  of  the  plaintiff  be  expected  to  produce, 
that  Thomas  was  not  married,  than  that  none  of  the  family  had  ever 
heard  that  he  was.  Doe  v.  Griffin,  IS  East,  293.  But  where  in  eject- 
ment by  a  person  named  Thorne,  to  recover  an  estate  which  he  claimed 
as  heir-at-law  to  one  Selby,  the  party  last  seised,  the  only  evidence  he 
offered  was  some  slight  evidence  of  a  reputed  relationship  between  him 
and  Selby,  and  of  acknowledgments  by  Selby  that  the  Thornes  were  his 
heirs-at-law,  without  giving  any  evidence  whatever  of  pedigree :  the  court, 
without  deciding  as  to  the  necessity  of  proving  the  pedigree,  held  that 
the  evidence  in  this  case  was  too  loose,  and  insufficient  to  prove  even 
general  kindred  between  Selby  and  the  lessor  of  the  plaintiff.  Roe  v. 
Lord  et  al.,  2  W.  Bl.  1099. 

r*<^fi01         *EVIDENCB  FOR  THE  PARTY  DISPUTING  THB  PBDIORBE. — The 

I-  -^  evidence  upon  the  part  of  the  party  disputing  the  descent, 
generally  either  shows  that  there  is  no  connexion  between  the  two 
branches  of  the  alleged  pedigree,  as,  for  instance,  that  [4]  was  not  in 
fact  the  brother  of  [6] ;  or  proves  that  some  of  the  brothers  or  sisters 
^^  [^]>  [^]>  [^]'  ^^  [^]  Tespectively  were  married  and  had  issue,  or  that 
6  a  was  elder  than  [6],  and  was  married  and  had  issue,  or  that  7  a  was 
elder  than  [7],  and  was  married  and  had  issue;  and  the  same  as 
to  8  a. 

III.    PROOF   OF   MARRIAGE. 

The  marriage  may  be  proved  by  the  husband  or  by  the  wife.  Good- 
right  V.  Moss,  Oowp.  591 ;  Standen  v.  Standen,  Peake,  N.  P.  C.  45. 

Or,  it  may  be  proved  by  any  person  who  was  present,  and  can  iden- 
tify the  parties ;  St.  Dercreax  v.  Much  Dewchurch,  Burr.  S.  C.  506, 1 
W.  Bl.  867 ;  or  by  producing  the  register  of  the  marriage,  or  producing 
and  proving  an  examined  copy  of  it,  and  giving  satisfactory  evidence 
of  identity;  Birt  v.  Barlow,  1  Doug.  171;  such  as,  for  instance,  the 
handwriting  of  the  parties  to  the  register,  or  that  the  bells  were  rung 
at  their  wedding,  and  the  bellringers  paid  by  them,  or  the  like ;  Bull. 
JS,  P.  27,  28 ;  and  this  evidence  will  be  sufficient,  without  proof  of  any 
license  or  publication  of  banns,  B.  v.  Allison,  alias  Wilkinson,  R  k 
By.  109,  or  proof  of  consent  of  parents,  if  either  party  were  under 
.age«     See  R.  v.  Birmingham,''  8  B.  &  G.  29.     K  there  be  any  ob- 
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jectioQ  in  this  respect,  it  will  be  for  the  opposite  party  to  establish  it 
by  evidence. 

If  the  marriage  were  in  a  foreign  country,  proof  that  it  was 
solemnized  in  the  manner  usual  in  that  country,  will  be  good  pre- 
sumptive proof  that  it  was  a  valid  marriage.  Lacon  v.  Higgins/  8 
Stark.  178. 

The  marriage  of  Jews  is  by  written  contract,  which  is  afterwards 
solemnly  ratified  in  the  synagogue.  In  order  to  prove  such  a  marriage, 
it  is  not  sufficient  it  seems  to  prove  the  religious  ceremony,  by  the  parol 
testimony  of  some  person  who  was  present,  but  the  written  contract 
must  also  be  proved.     Horn  v.  Noel,  1  Camp.  61. 

Or,  the  marriage  may  be  proved  by  reputation.  Lord  Mansfield,  C. 
J.,  laid  it  down  as  a  general  rule,  that  proof  of  an  actual  marriaTge  was 
necessary  only  in  two  cases,  namely,  in  a  prosecution  for  bigamy,  and 
an  action  for  criminal  conversation ;  in  all  other  cases,  proof  of  cohabi- 
tation, name,  reception  of  the  woman  by  the  world  as  the  man's  wife, 
or  the  like,  were  sufficient.  Morris  v.  Miller,  4  Burr.  2057,  1  W.  BL 
632.  And  where,  upon  the  trial  of  an  appeal  against  an  order  of  re- 
moval, it  was  proved  that  the  man  and  woman  went  from  the  village 
where  they  resided,  saying  they  were  going  to  be  married,  that 
when  they  came  back  they  said  they  had  been  married,  and  that  they 
afterwards  cohabited  and  lived  together  as  man  and  *wife  for  p^nQftn 
thirty  years  until  the  woman  died ;  also  the  register  of  their  ^  J 
child's  baptism  was  put  in,  in  which  he  was  described  as  the  child  of 
'^  John  and  Elizabeth  Moes:"  the  court  held  this  to  be  sufficient  proof 
of  the  marriage.  R.  v.  Stockland,  Burr.  S.  C.  508.  So,  where  the 
only  evidence  to  prove  that  the  lessor  of  the  plaintiff  in  an  ejectment 
was  born  in  lawful  wedlock,  was,  the  reputation  of  the  marriage  of  his 
parents  arising  from  their  having  lived  together  as  man  and  wife:  this 
was  holden  to  be  sufficient,  although  it  appeared  that  the  father  was 
alive,  and  might  have  been  called  as  a  witness.  Doe  v.  Fleming,'^  4 
Bing.  266. 

IV.   VALIDITY   OF   MARRIAGE. 

In  ohurghbs  or  protest  ant  chapels. — Formerly,  before  the  mar- 
riage act  (26  G.  2,  c.  88),  a  marriage  by  any  person  in  a  priest's 
orders,  Catherwood  v.  Caslon,  18  Law  J.  334,  either  in  church  or  in  a 
private  house,  was  deemed  valid,  see  R.  v.  Luffington,  Burr.  S.  G.  282, 
without  license  or  banns.  Even  marriages  by  Roman  Catholic  clergy- 
men were  deemed  valid,  as  their  orders  were  and  still  are  acknowledged 
by  the  Church  of  England.  Per  Ld.  Ellenborough,  C.  J.,  10  East, 
288.  But  by  stat.  26  G.  2,  c.  33,  s.  8,  all  marriages  (except  those  by 
special  license,  s.  6,  and  those  between  Quakers  or  Jews,  s.  18,  &  4  G« 
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4,  c.  76,  8.  81)  must  have  been  solemnized  in  some  church  or  chapel 
where  banns  had  been  usually  published,  otherwise  the  marriage  was 
void,  and  the  person  solemnizing  it  would  be  guilty  of  a  felony.  And 
it  being  afterwards  ruled  that  this  included  only  such  churches  or 
chapels,  in  which  banns  were  usually  published  at  the  time  of  the 
passing  of  the  act  (King's  Norton  v.  Northfield,  2  Doug.  659),  it  was 
thought  right,  by  stat.  21  G.  3,  c.  53,  to  enact  that  all  marriages 
solemnized  in  any  parish  church,  or  public  chapel  erected  since  stat.  26 
G.  2,  c.  38,  should  be  deemed  valid  ;  and  a  similar  enactment  has  since 
been  made  by  stat.  44  G.  8,  c.  77 ;  48  G.  8,  c.  77 ;  59  G.  3,  c.  134,  s. 
6,  and  6  G.  4,  c.  92  :  and.  now,  a  general  power  is  given  to  the  bishop 
of  every  diocese,  to  authorize  the  publication  of  banns  and  celebration 
of  marriages  in  any  public  chapel,  wherein  divine  service  is  performed 
according  to  the  rites  and  ceremonies  of  the  Church  of  England.  6  & 
7  W.  4,  c.  86,  SB.  26-34,  and  see  4  G.  4,  c.  76,  ss.  8,  4,  22,  5  G.  4,  c. 
82.  Special  licenses,  however,  might  be  granted  by  the  Archbishop  of 
Canterbury,  to  marry  at  any  convenient  time  or  place.  26  G.  2,  c.  33, 
8.  6,  4  G.  4,  c.  76,  s.  20 ;  see  Doe  v.  Grazebrook,  12  Law  J.  221,  qb. 
But  all  other  marriages  must  have  been  either  by  license  previously  ob- 
tained, or  by  banns  previously  published,  otherwise  the  marriage  was 
void,  and  the  party  solemnizing  it  guilty  of  felony.  26  G.  2,  c.  33,  s. 
8,  4  G.  4,  c.  76,  88.  21,  22. 

The  license  is  obtained  from  the  surrogate  of  the  chancellor  of  the 
r*^f{9i  ^^^^^^^y  ^^^  authorizes  the  marriage  in  some  church  or  public 
L  -I  *chapel  of  the  parish  or  chapelry  within  which  one  of  the  par- 
ties has  previously  resided  for  four  weeks,  26  G.  2,  c.  ^3,  as.  4,  5,  and 
which  is  altered  to  fifteen  days  by  4  G.  4,  c.  76,  s.  10 ;  but  such  resi- 
dence is  not  essential  to  the  validity  of  the  marriage.  26  G.  2,  c.  33, 
8.  10,  4  G.  4,  c.  76,  8.  26.  The  party  obtaining  the  license,  however, 
must  make  oath  of  such  residence,  and  (if  one  of  the  parties  be  und^ 
the  age  of  twenty-one,  and  not  a  widow  or  widower)  that  the  consent  of 
the  person,  whose  consent  is  required  by  the  act,  has  been  obtained 
thereto.  4  G.  4,  c.  76,  s.  14.  And  the  consent  required,  is,  of  the 
father  of  the  infant,  or  (if  dead)  of  the  guardian,  or  (if  no  guardian)  of 
the  mother  unmarried,  or  (if  no  mother  unmarried)  of  the  guardian  ap- 
pointed by  the  court  of  chancery.  4  G.  4,  c.  76,  s.  16,  26  G.  2,  c.  33, 
88.  11,  12.  If  such  consent  were  not  given,  the  marriage  was  void  by 
stat.  26  G.  2,  c.  38,  s.  11 ;  R.  v.  Preston,  Burr.  S.  C.  486 ;  R.  v.  Hod- 
nett,  1  T.  R.  96 ;  Priestley  v.  Hughes,  11  East,  1 ;  Homer  v.  Liddiard,' 
1  Haggard,  Rep.  333.  This  however  was  repealed  by  stat,  3  G.  4,  c. 
75,  as  to  all  marriages  where  the  parties  had  lived  together  until  the 
death  of  one  of  them,  or  until  the  passing  of  this  latter  act.  See  R.  v. 
St.  John  Delpike,-  2  B.  A;  Ad.  226 ;  Poole  v.  Poole,  2  Cr.  &  J.  66.(*) 
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And  marriages  by  license^  of  persons  under  age,  since  the  present  mar- 
riage act,  4  G.  4,  c.  76,  withoat  such  consent,  have  been  holden  not  to 
be  void,  the  16th  section  of  that  act,  upon  the  subject,  being  merely 
directory.  B.  y.  Birmingham,''  8  B.  &;  0.  29.  It  has  been  also  holden, 
that  if  the  license  be  granted  to  a  man,  in  the  name  by  which  he  is 
usually  known,  the  marriage  will  be  valid,  although  that  be  not  his  real 
name.  R.  v.  Burton-upon-Trent,  3  M.  &  S.  537  ;  Lane  v.  Goodwin, 
12  Law  J.  157,  qb.  A-  caveat,  however,  may  be  lodged  against  the 
granting  of  a  marriage  license ;  in  which  case  no  license  shall  be  granted 
nntil  such  caveat  be  withdrawn,  or  the  judge,  out  of  whose  ofiSce  the 
same  is  to  issue,  shall  examine  into  the  matter  of  such  caveat,  and  shall 
certify  that  he  is  satisfied  that  it  ought  not  to  hinder  the  granting  of  the 
license.     4  G.  4,  c.  76,  s.  11. 

Banns  must  be  published  upon  three  Sundays  preceding  the  solemni- 
sation of  the  marriage  in  the  church  or  chapel  of  the  parish  or  chapelry 
within  which  the  parties  dwell ;  and  where  the  parties  reside  in  different 
parishes  the  banns  must  be  published  in  both.  26  G.  2,  c.  33,  s.  1, 
4  G.  4,  c.  76,  s.  2.  But  if  the  parties  or  either  of  them  be  under  the 
age  of  twenty-one  years,  and  the  parents  or  guardians  (or  one  of  them) 
of  such  party,  shall  openly  declare  his  or  her  dissent  to  the  marriage  at 
the  time  of  publication  of  the  banns,  such  publication  shall  be  void.  26 
G.  2,  c.  33,  s.  3,  4  G.  4,  c.  76,  s.  8.  It  is  no  objection  to  the  marriage, 
however,  that  at  the  time  of  the  publication  of  the  banns  the  parties  did 
not  reside  in  the  parish.  26  G.  2,  c.  33,  s.  10,  4  G.  4,'  c.  76,  s.  26. 
R.  V.  Hind,^  R.  &  Ry.  253.  Also,  it  has  been  holden  that  if  the  banns 
be  in  the  names  by  which  the  parties  are  usually  '^'known,  the  p^q^oi 
marriage  will  be  valid ;  R.  v.  Billinghurst,  3  M.  &  S.  250 ;  R.  L  ^^^J 
V.  St.  Faith's  Newton,  3  D.  &  R.  348 ;  or  if  the  banns  name  one  of  the 
parties  falsely,  yet  unless  both  parties  had  a  knowledge  of  it,  the  mar- 
riage will  be  valid.  R.  v.  Wroxton,'  4  B.  &  Ad.  640.  But  a  marriage 
by  banns,  in  a  false  name  to  the  knowledge  of  both  parties,  will  be  a 
nullity;  and  the  same,  if  the  name  be  one  by  which  the  party  was  never 
known  or  called  by,  although  it  be  the  name  in  the  register  of  his  or  her 
baptism.     R.  v.  Tibshelf,*"  1  B.  &  Ad.  190. 

Or,  instead  of  banns,  or  license,  the  parties  may  be  married  on  pro- 
duction of  a  certificate  from  a  superintendent-registrar  of  marriages. 
6  &;  7  W.  4,  c.  85,  s.  1.  Which  certificate  is  thus  obtained :  one  of  the 
parties  shall  give  notice,  under  his  or  her  hand,  in  the  form  given  by 
the  act,  to  the  superintendent-registrar  of  the  d.istrict  within  which  the 
parties  shall  have  dwelt  for  not  less  than  seven  days  then  next  preced- 
ing, or  if  the  parties  dwell  in  the  districts  of  different  superintendent- 
registrars,  then  to  the  superintendent-registrar  of  each  district ;  Id.  s.  4 ; 
which  notice  shall  be  forthwith  entered  by  the  superintendent- registrar, 
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in  a  book  called  ^'  The  Marriage  Notice  Book/'  to  be  open  at  all  rea- 
sonable hours,  without  fee,  to  all  persons  desirous  of  inspecting  the  same. 
Id.  s.  5.  This  notice  shall  be  read  at  each  weekly  meeting  of  the  guar- 
dians of  the  union,  parish  or  place,  comprising  the  district  of  the  super- 
intendent-registrar, or  if  there  be  no  weekly  meeting,  then  at  some  meet- 
ing within  twenty-one  days  from  the  entry  of  the  notice.  Id.  s.  6. 
Persons,  whose  consent  would  be  required  to  a  marriage  by  license  (see 
ante,  p.  362),  may  forbid  the  issuing  of  the  registrar's  certificate,  by 
writing  in  the  book,  opposite  to  the  entry  of  the  notice,  the  word  ^^  for- 
bidden," with  his  name  and  place  of  abode,  and  the  character  in  which 
he  does  so.  Id.  s.  9, 10.  Also  a  caveat  may  be  entered  with  the  super- 
intendent-registrar, and  the  matter  thereof  shall  be  examined  and  decided 
upon  by  him  or  the  registrar-general,  in  manner  hereinafter  mentioned. 
Id.  s.  18.  But  if  no  such  caveat  be  entered,  or  the  issuing  of  the  certifi- 
cate be  not  forbidden,  as  above  mentioned,  within  twenty-one  days  after 
the  entry  of  the  notice,  the  superintendent-registrar  then,  upon  request, 
shall  issue  his  certificate  in  the  form  given  by  the  act ;  Id.  s.  7  [pro- 
vided the  building  in  which  the  marriage  is  to  be  solemnized,  be  within 
the  same  district  in  which  one  of  the  parties  shall  have  dwelt  for  the 
time  above  mentioned ;  3  &  4  Vict.  c.  72,  s.  1.  See  s.  2,  and  see  Ex. 
p.  Brady,  8  Dowl.  332] ;  and  upon  production  of  such  certificate,  the 
marriage  shall  be  solemnized  as  already  mentioned.  6  &  7  W.  4,  c.  85, 
ss.  1,  16. 

It  may  be  necessary  to  mention,  that  the  old  marriage  act,  26  G.  2, 
c.  32,  has  been  repealed  by  stat.  4  G.  4,  c.  76.  But  as  many  cases 
arise,  in  the  investigation  of  a  pedigree,  where  the  marriage  has  taken 
place  under  the  old  act,  I  have  here  noticed  its  provisions,  in  order  that 
v^^aAi  ^^^  I'oader  may  be  apprised  '^'of  the  state  of  the  law,  as  well 
*-        ^  under  the  old  act  as  under  the  new. 

Marriages  in  the  ohapbls  of  bissbnters,  etc. — By  stat.  6  &  7 
W.  4,  c.  85,  s.  18,  the  proprietor  or  trustee  of  any  building,  certified 
according  to  law,  as  a  place  of  religious  worship,  may  apply  to  the 
superintendent-registrar  of  the  district,  to  have  the  same  registered  for 
the  solemnizing  of  marriages  therein,  and  upon  his  producing  a  certifi- 
cate under  the  hands  of  at  least  twenty  inhabitants,  that  they  have  used 
the  building  as  a  place  of  religious  worship  during  one  year,  and  are 
desirous  to  have  it  registered  as  aforesaid,  such  certificate  shall  be  trans- 
mitted to  the  registrar-general,  who  shall  thereupon  register  the  same, 
and  grant  a  certificate  thereof.  And  if  the  congregation  thereafter  re- 
move to  another  building,  the  latter  may  in  like  manner  be  registered, 
instead  of  the  one  disused.     Id.  s.  19. 

The  marriage  may  be  by  license  or  certificate.  In  either  case,  pre- 
vious notice  must  be  given  to  the  superintendent-registrar,  in  the  same 
manner  as  for  a  marriage  by  certificate  in  a  church  or  Protestant  chapel. 
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as  described,  ante,  p.  363 ;  the  only  difference  is,  that  by  license,  the 
parties  can  be  married  after  seven  days,  and  by  certificate  not  until  after 
twenty-one  days,  from  the  entry  of  the  notice.  The  license  in  this  case 
is  granted  by  the  superintendent-registrar :  by  stat.  6  &  7  W.  4,  c.  85, 
s.  11,  he  may  grant  licenses  for  marriage  in  any  building  so  registered 
as  above  mentioned,  but  not  in  Protestant  churches,  or  chapels.  And 
before  such  license  shall  be  granted,  one  of  the  parties  must  make  oath 
or  affirmation  before  the  superintendent-registrar  that  he  or  she  believes 
there  is  no  lawful  impediment  to  the  marriage,  that  one  of  the  parties 
has  had  his  or  her  usual  abode  within  the  district  for  fifteen  days  im- 
mediately preceding,  and,  where  consent  of  parents,  &c.,  is  necessary 
(and  it  is  necessary  in  the  same  cases  as  before  this  act,  s.  10),  that  such 
consent  has  been  given.  Id.  s.  12.  Also,  if  the  license  is  not  to  be 
granted  by  the  same  superintendent-registrar,  to  whom  notice  was  given, 
the  certificate  of  the  latter  must  also  be  produced  to  him.  Id.  This 
certificate  the  registrar  will  grant  at  the  expiration  of  seven  days  from 
the  entry  of  the  notice,  where  the  marriage  is  to  be  by  license,  but  not 
until  after  twenty-one  days  where  the  marriage  is  upon  certificate  merely. 
Id.  ss.  7,  14. 

Afterwards,  upon  production  of  the  license  or  certificate,  the  marriage 
is  solemnized  in  such  chapel,  in  the  presence  of  a  registrar  appointed 
for  such  purpose ;  Id.  s.  17 ;  and  the  certificate  or  license  shall  then  be 
delivered  to  him.  The  marriage  shall  be  performed  with  open  doors, 
between  the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  presence 
of  the  registrar  just  now  mentioned,  and  of  two  or  more  credible  wit- 
nesses, according  to  such  form  and  ceremony  as  the  parties  may  see  fit 
to  adopt :  provided  that  in  some  part  of  the  ceremony,  and  in  the  pre- 
sence of  the  '^'registrar  and  witnesses,  each  of  the  parties  shall  r^cogc-i 
declare — "  /  do  solemnly  declare  that  I  know  not  of  any  lawful 
impediment  why  /,  A.  -B.,  may  not  be  joined  in  matrimony  to  C,  D,  ;" 
and  each  of  the  parties  shall  say  to  the  other,  ^^  I  call  upon  these  parties 
here  present  to  witness^  that  /,  A.  B.y  do  take  0.  2>.  to  be  my  lawful 
wedded  wife  [or  h%Lsband']J"  Id.  s.  20.  The  registrar  shall  thereupon 
register  the  marriage  ;  Id.  s.  23 ;  and  for  that  purpose  he  may  ask  the 
parties  the  several  particulars  required  to  be  registered.     Id.  s.  86. 

It  may  be  necessary  to  mention,  that  any  person  may  enter  a  caveat 
with  the  superintendent-registrar  against  the  grant  of  a  certificate  or 
license ;  and  thereupon  no  certificate  or  license  shall  issue  in  that  par* 
ticular  case,  until  the  same  shall  be  withdrawn,  or  the  superintendent- 
registrar  shall  have  examined  into  the  matter  of  the  caveat,  and  is 
satisfied  that  it  ought  not  to  hinder  the  granting  of  the  certificate  or 
license ;  and  if  he  refuse  to  grant  it,  the  party  may  appeal  to  the  regis- 
trar-general;  or  the  superintendent-registrar,  in  cases  of  doubt,  may 
refer  the  matter  in  the  first  instance  to  the  registrar-general.    6  &  7  W. 
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4,  c.  85,  8.  18.  If  the  registrar-general  declare  the  grounds  of  the 
caveat  to  be  frivolous,  the  party  entering  it  is  liable  for  the  costs  of 
the  proceedings  and  for  damages,  to  be  recovered  in  an  action  on  the 
case  by  the  party  against  whose  marriage  the  caveat  was  entered.  Id. 
8.87. 

It  may  be  also  necessary  to  mention,  that  it  shall  not  be  necessary,  in 
support  of  a  marriage  under  this  act,  to  prove  the  actual  dwelling  of 
either  of  the  parties  within  the  district,  previously  to  the  marriage,  or 
the  consent  of  any  person  whose  consent  was  necessary ;  nor  shall  any 
evidence  be  given  to  the  contrary.     Id.  s.  25. 

Marriagb  in  the  rbgistrab's  offigb. — '<  Any  persons,  who  shall 
object  to  marry,  under  the  provisions  of  this  act,  in  any  such  registered 
building,  may,  after  due  notice  and  certificate  issued  as  aforesaid,  con- 
tract and  solemnize  marriage  at  the  office  and  in  the  presence  of  the 
superintendent-registrar  and  some  registrar  of  the  dbtrict,  and  in  the 
presence  of  two  witnesses,  with  open  doors,  and  between  the  hours  afore- 
said" (8  and  12  in  the  forenoon,  s.  20,  supra),  '^  making  the  declaration 
and  using  the  form  of  words  hereinbefore  provided  in  the  case  of  mar- 
riage in  any  such  registered  building.''  Id.  s.  21.  The  marriage  also 
may  be  by  license  or  certificate,  as  in  the  chapel  of  dissenters,  &c.    Id. 

8.  11. 

Marriagb  of  Quakers  or  Jews. — In  every  case  of  marriage  in- 
tended to  be  solemnized  in  England,  according  to  the  usages  of  the 
Quakers  or  Jews,  previous  notice  must  be  given  to  the  superintendent- 
registrar,  and  a  certificate  obtained  from  him  in  manner  mentioned, 
ante,  p.  368.  Id.  s.  4.  In  every  other  respect,  Quakers  and  Jews  may 
contract  and  solemnize  marriage,  according  to  their  respective  usages, 
r^QQQ-]  s.nd  such  marriage  *shall  be  valid,  provided  both  parties  be 
Quakers,  or  both  parties  Jews.  Id.  s.  2.  Quakers  and  Jews 
were  also  excepted  in  the  marriage  acts  already  mentioned,  the  pro- 
visions of  which  did  not  extend  to  them.  26  G.  2,  c.  88,  s.  18 ;  4  G. 
4,  c.  76,  8.  31. 

Marriage  in  Scotland. — Marriage  in  Scotland  is  merely  a  civil 
contract,  which  may  be  made  and  proved  as  all  other  contracts.  And 
the  contract  may  be  either  in  writing  or  verbal :  if,  for  instance,  the  parties 
say  in  the  presence  of  a  witness  or  witnesses  that  they  are  husband  and 
wife,  this  is  an  admission  of  their  marriage,  and  vrill  be  deemed  sufficient 
proof  of  it.  Where,  in  a  suit  in  the  ecclesiastical  court  in  this  country,  for 
a  restitution  of  conjugal  rights,  it  was  proved  that  the  parties  had  entered 
into  a  mutual  written  promise  to  marry,  and  both  afterwards  signed  a 
declaration  and  acknowledgment  that  they  were  husband  and  wife,  which 
however  was  done  privately  between  themselves,  without  the  knowledge 
of  any  third  person :  this  was  holden  to  be  a  valid  marriage,  because  it 
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was  so  according  to  the  law  of  Scotland.  Dalrymple  v.  Dalrymple/  2 
Haggard,  54.  And  the  same  is  the  law,  although  both  parties  be 
English ;  Grompton  y.  Bearcrof,  Ball.  N.  P.  113 ;  and  such  a  marriage 
entitles  the  wife  to  dower  even  in  this  country.  Ilderton  y.  Ilderton,  2 
H.  Bl.  146. 

Marriage  abroad. — A  marriage  in  a  foreign  country,  contracted  or 
solemnized  according  to  the  laws  of  such  foreign  country,  is  deemed  a 
yalid  marriage  here ;  it  is  yalid  or  inyalid  in  this  country,  according  as 
it  was  yalid  or  inyalid  by  the  law  of  the  country  in  which  it  was  con- 
tracted. Per  Lord  Tenterden  in  Laton  y.  Higgins,'  3  Stark.  178.  And 
therefore,  where  it  was  proyed  that  certain  formalities  were  required  to 
the  yalidity  of  a  marriage  by  the  law  of  a  foreign  country,  and  that  some 
of  those  formalities  were  omitted  to  be  obseryed  upon  the  occasion  of 
the  marriage  in  question,  Lord  Tenterden,  C.  J.,  held  the  marriage  to 
be  yoid.  Id.  As  to  marriages  in  Ireland  by  Presbyterian  or  other 
dissenting  ministers,  see  stat.  5  &  6  Vict.  c.  113 ;  6  &  7  Vict.  c.  39. 

Also,  for  relieving  doubts  as  to  the  yalidity  of  marriages  in  the  chapel 
bouse  of  a  British  ambassador  or  minister,  or  in  the  chapel  belonging  to 
a  British  factory  abroad,  or  in  the  house  of  any  British  subject  residing 
in  such  factory,  or  solemnized  within  the  British  lines  by  any  chaplain  or 
officer  or  other  person  officiating  under  the  orders  of  the  commanding 
officer,  it  is  enacted  that  all  such  marriages  shall  be  deemed  yalid  in  law, 
as  if  they  had  been  duly  solemnized  within  His  Majesty's  dominions.  4 
G.  4,  c.  91,  s.  1. 

Whilst  the  British  army  were  in  possession  of*  the  island  of  St.  Do- 
mingo, a  British  soldier  was  married  to  an  English  *woman,  in  a  r4c<>£*>7-i 
chapel  there,  by  a  person  habited  as  a  priest;  the  ceremony  was  •' 

performed  in  the  French  language,  was  interpreted  to  them,  and  the 
woman  afterwards,  in  giving  evidence  upon  the  subject,  stated  that  she 
understood  it  to  be  the  marriage  service  of  the  Church  of  England ;  they 
also  gave  her  a  certificate  of  the  marriage,  but  she  had  lost  it :  the  court 
held  the  marriage  to  be  yalid ;  the  British  troops  being  in  possession  of 
the  place,  the  English  law  then  prevailed  there ;  and  this  marriage  being 
jper  verba  depreesentij  and  performed  by  a  person  who  must  be  presumed 
to  have  been  a  clergyman  (whether  of  the  English  or  Roman  Catholic 
faith  was  immaterial),  was  a  valid  marriage  there  by  the  law  of  England, 
independently  of  the  marriage  act,  which  does  not  extend  to  the  colonies. 
B.  v.  Brampton,  10  East,  282. 

Marriage  yoiD  for  bioamt,  etc. — If  a  married  person  marry  a 
second  time,  whilst  the  former  husband  or  wife  is  alive,  this  is  bigamy, 
and  a  felony,  and  subjects  the  offender  on  conviction  to  transportation. 
The  second  marriage  also  is  altogether  void,  as  if  it  had  never  been  cele- 
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brated,  and  continues  to  be  so  after  tbe  first  husband  or  wife  shall  hare 
died.     See  Westbrooke  v.  Stratville,  1  Str.  79. 

In  civil  caseSy  the  first  marriage  may  be  proved  bj  the  first  wife  or 
husband,  because  the  party  guilty  of  the  bigamy  is  not  then  under  any 
charge  for  the  ofience ;  and,  this,  even  although  the  offender  be  also 
examined  as  a  witness  in  the  same  case.  See  R.  v.  Bathwick,*  2  B.  fc 
Ad.  689.  Where  the  question  was  as  to  the  settlement  of  Ann,  the 
alleged  wife  of  Henry  Smith,  the  respondent  proved  the  settlement  of 
Smith,  and  his  marriage  with  Ann  on  the  11th  April,  1831 ;  the  ap- 
pellants then  proved  his  marriage  with  another  woman  in  1821,  and  that 
he  lived  with  her  until  1825,  and  they  then  produced  and  proved  a  let- 
ter of  the  first  wife  from  Van  Dieman's  Land,  dated  the  17th  of  March, 
1831 ;  and  upon  this  evidence  the  session,  thinking  this  fair  and  rea- 
sonable evidence  that  the  first  wife  was  alive  at  the  time  of  the  second 
marriage,  decided  against  the  marriage :  the  court  of  King's  Bench  held, 
that  they  were  warranted  by  the  evidence  in  coming  to  that  conclusion. 
R.  V.  Harborne,"  2  Ad.  &  E.  540.  On  the  other  hand,  where  after  proof 
of  the  marriage  of  a  woman  and  the  birth  of  her  children,  it  appeared 
also  in  evidence  that  she  had  previously  been  married,  but  her  husband 
enlisted  and  went  abroad,  and  was  not  afterwards  heard  of,  and  that  she 
married  the  second  time  in  twelve  months  after  her  first  husband  went 
abroad ;  it  was  argued  for  the  appellants,  that  as  the  first  husband  hied 
been  absent  only  a  twelvemonth  at  the  time  of  the  second  marriage,  he 
must  be  presumed  to  have  been  then  alive,  therefore  the  death  ought  to 
have  been  actually  proved ;  but  the  sessions  held  otherwise :  and  the 
court  held  afterwards  that  the  sessions  were  right ;  proof  of  the  second 
r*3681  "^^^'^^^g®  ^*8  primd  *facie  evidence  of  its  validity ;  and  if  the 
^  appellants  would  impeach  it,  they  must  show  that  the  first  husband 
was  alive,  and  it  was  not  for  the  respondents  to  prove  he  was  dead  at  the 
time  of  the  second  marriage.  R.  v.  Twining,  2  B.  &  A.  886.  On  the 
other  hand,  proof  of  an  acquittal  for  bigamy  is  no  evidence  in  a  civil 
action  in  which  the  validity  of  the  second  marriage  is  controverted ;  for 
it  required  much  stronger  evidence  to  convict  the  party  on  the  indict- 
ment than  would  be  necessary  to  establish  the  illegality  of  the  second 
marriage  in  a  civil  action.     Gilb.  Ev.  32. 

From  the  passing  of  the  first  marriage  act,  26  G.  2,  c.  33,  to  the  1st 
March,  1837,  when  the  stat.  6  &  7  W.  4,  c.  85,  came  in  force,  a  mar- 
riage in  England  (except  of  Quakers  or  Jews,  or  marriage  by  special 
license)  in  any  place  other  than  a  church  or  Protestant  chapel,  or  other- 
wise than  by  banns  or  license,  was  void.  26  G.  2,  c.  33,  s.  8  ;  4  G.  4, 
c.  76,  s.  22.  And  by  stat.  6  &  7  W.  4,  c.  85,  s.  42,  if  any  person  shall 
knowingly  and  wilfully  intermarry,  after  the  said  first  day  of  March,  under 
the  provisions  of  this  act,  in  any  other  place  than  the  church,  chapel, 
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registered  building,  or  office,  or  other  place  specified  in  the  notice  or 
certificate  as  aforesaid,  or  without  due  notice  to  the  superintendent-re* 
gistrar,  or  without  certificate  of  notice  duly  issued,  or  without  license,  in 
case  a  license  is  necessary  under  the  act,  or  in  the  absence  of  a  registrar 
or  superintendent-registrar  where  the  presence  of  a  registrar  or  superin- 
tendent-registrar is  necessary  under  this  act,  the  marriage  of  such 
persons  shall  be  null  and  void :  provided  always,  that  nothing  herein 
contained  shall  extend  to  annul  any  marriage  legally  solemnised  accord- 
ing to  the  provisions  of  stat.  4  G.  4,  c.  76.  But  we  have  seen  that  the 
fact  of  the  parties  not  having  resided  the  required  time  within  the  parish  or 
district  previously  to  the  marriage,  or  (since  the  passing  of  stat.  4  G.  4, 
c.  76)  that  the  party  whose  consent  was  necessary  to  the  marriage,  did 
not  in  fact  give  his  consent,  does  not  afiect  the  validity  of  the  marriage. 
Ante,  p.  362. 

By  stat.  5  &  6  W.  4,  c.  54,  marriages  between  persons  within  the 
prohibited  degrees  of  affinity,  solemnized  before  the  81st  August,  1835, 
shall  be  deemed  valid;  but  this  shall  not  extend  to  marriages  between 
persons  within  the  prohibited  degrees  of  consanguinity.  Sect.  1.  But 
all  marriages  thereafter  between  persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity,  shall  be  absolutely  void.     Id.  s.  2. 

V.    PROOF  OF  BIRTH. 

The  birth  of  any  person  mentioned  in  the  pedigree,  may  be  proved  by 
the  register  of  his  baptism,  or  by  an  examined  copy  of  the  entry  in  it, 
together  with  evidence  of  identity.  But  we  have  seen  (ante,  p.  358) 
that  the  declaration  of  one  of  the  family,  or  ♦evidence  by  one  r+ogg-i 
of  the  family  of  the  reputation  in  it,  as  to  what  number  of  children 
a  certain  member  of  it  had,  their  names,  priority  of  birth,  &c.,  is  admis* 
sible  evidence  in  the  case  of  pedigree ;  and  may  be  used  either  as  evi- 
dence by  itself,  or  as  evidence  of  identity,  after  proof  by  the  register  or 
copy  has  been  given. 

VI.  PROOF  OF  DEATH. 

The  death  of  any  person  mentioned  in  the  pedigree  may  be  proved 
by  the  register  of  his  burial,  or  an  examined  copy  of  it,  together  with 
evidence  of  identity.  Or  it  may  be  proved  by  any  person  who  saw  him 
dead,  or  by  any  person  who  saw  or  attended  his  funeral,  and  can  give 
reasonable  evidence  of  his  identity. 

The  death  of  a  person  may  also  be  presumed,  if  he  have  been  abroad  for 
seven  years  or  upwards,  and  have  not  been  heard  of.  This  doctrine  has 
been  adopted,  in  analogy  to  stat.  19  0.  2,  c.  6,  s.  1,  2,  which,  after  re- 
citing the  inconvenience  experienced  by  persons  entitled  to  estates  after 
the  determination  of  a  previous  life  estate,  by  the  tenant  for  life  going 
beyond  seas,  or  so  absenting  himself  for  many  years,  that  the  lessors  or 
reversioners  cannot  find  out  whether  he  is  alive  or  dead;  it  is  enacted. 
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^^  that  if  such  person  or  persons  for  whose  life  or  lives  sach  estates  have 
been  or  shall  be  granted  as  aforesaid,  shall  remain  bejond  the  seas,  or 
elsewhere  absent  themselves  in  this  realm,  by  the  space  of  seven  years 
together,  and  no  sufficient  and  evident  proof  be  made  of  the  lives  of 
sach  person  or  persons  respectively,  in  any  action  commenced  for  the 
recovery  of  such  tenements  by  the  lessors  or  reversioners, — ^in  every 
sach  case  the  person  or  persons  upon  whose  life  or  lives  such  estate  de- 
pended, shall  be  accounted  as  naturally  dead:  and  in  every  action 
brought  for  the  recovery  of  the  said  tenements  by  the  lessors  or  revcfir- 
sioners,  their  heirs  or  assigns,  the  judges,  before  whom  such  action 
shall  be  brought,  shall  direct  the  jury  to  give  their  verdict  as  if  the  per- 
son so  remaining  beyond  the  seas,  or  otherwise  absenting  himself,  were 
dead."  On  the  other  hand,  if  it  be  necessary  to  prove  that  a  person, 
who  has  been  abroad  more  than  seven  years,  is  still  alive,  proof  that  he 
was  alive  within  seven  years  raises  the  presumption  that  he  is  still  so. 
See  Hopewell  v.  De  Pinna,  2  Oamp.  118 ;  Lambert  v.  Atkins,  Id.  272. 
And  this  absence  for  seven  years  must  be  understood  as  raising  the 
presumption  merely  that  the  party  was  dead  at  the  end  of  the  seven 
years,  and  not  that  he  continued  alive  up  to  that  time.  Doe  v.  Nepean,*^ 
5  B.  &  Ad.  86,  affirmed  in  error  Nepean  v.  Dow,  2  Mees.  k  W.  894,(*) 
ante,  p.  318. 

So,  evidence  of  the  reputation  in  the  family,  of  the  death  of  any 
member  of  it,  is  admissible  proof  of  it  in  cases  of  pedigree.  Bull.  N. 
P.  294. 

r*<l7m  Where,  in  an  ejectment  it  became  necessary  to  prove  the 
I-  -J  '^'death  without  issue  of  one  Thomas  Griffin,  a  younger  brother 
of  the  party  last  seised,  an  elderly  lady,  one  of  the  family,  was  called 
as  a  witness  and  proved  that  Thomas  had  many  years  before,  when  a 
young  man,  gone  abroad,  and  according  to  the  repute  in  the  family  had 
afterwards  died  in  the  West  Indies,  and  that  she  had  never  heard  in  the 
family  of  his  having  been  married ;  it  was  objected,  not  that  this  was 
not  sufficient  proof  of  his  death,  but  that  it  was  not  sufficient  proof  of  his 
death  without  issue,  which  was  capable  of  being  proved  by  persons  then 
living,  if  the  fact  were  so ;  but  the  court  held  the  proof  to  be  sufficient 
to  call  upon  the  defendant  to  give  primd  facie  evidence  at  least  that 
Thomas  was  married,  for  what  other  evidence  could  the  lessor  be  ex- 
pected to  produce,  that  Thomas  was  not  married,  than  that  none  of  the 
family  ever  heard  that  he  was  ?  Doe  v.  Griffin,  15  East,  293.  And 
where  the  lessor  of  the  plaintiff  in  ejectment  claimed  the  estate  in  ques- 
tion through  J.  S.  his  grandfather,  who  had  been  dead  upwards  of  one 
hundred  years,  and  it  appeared  in  the  course  of  the  trial,  from  a  deed 
of  settlement  made  on  the  marriage  of  J.  S.,  that  he  had  several  bro- 
thers older  than  himself,  but  no  evidence  was  given  to  show  what  had 
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become  of  them,  or  tbat  they  had  left  any  issne,  and  the  wills  of  some 
members  of  the  family,  made  since  the  settlement,  were  put  in  evidence, 
which  made  no  mention  of  any  of  these  brothers :  the  Judge  told  the 
jury  that  from  this  they  might,  particularly  after  such  a  lapse  of  time, 
presume  the  brothers  to  be  dead,  without  issue ;  and  the  court  held  the 
direction  to  be  right.     Doe  v.  Wolley,''  8  B.  &  C.  22. 


SBOTION    V. 
EYIDENGE  IN  EJECTMENT,  IN  CASE  OF  IMPUTED  BASTARDY. 

Bastard,  who. — A  Bastard  is  a  person  begotten  and  born  out  of 
lawful  matrimony.  The  child  of  a  woman  who  has  never  been  married 
is  a  bastard.  The  child  of  a  woman  whose  marriage  is  unlawful  and 
void  is  a  bastard  ;  as,  for  instance,  where  the  person  to  whom  she  was 
married  had  at  the  same  time  another  wife  living;  in  such  case  the 
children  of  the  second  marriage  are  bastards,  whether  born  during  the 
lifetime  or  after  the  death  of  the  first  wife.  A  child  born  of  a  widow 
at  such  a  time  after  the  husband's  death  that  the  husband  could  not 
have  been  the  father  of  it,  is  a  bastard ;  but  if  born  within  the  time 
of  gestation,  namely,  forty  weeks  after  the  husband's  death,  it  is  other- 
wise. 

If  a  woman  be  divorced  from  her  husband  d  vinculo^  for  any  cause 
which  makes  the  marriage  void,  the  issue' are  bastards.  Ro.  Abr.  358, 
359,  360.  Even  if  a  woman,  who  is  divorced  from  her  husband  d 
mensd  et  thoroj  have  a  child,  it  must  be  *presumed  to  be  a  has-  p^oty^T 
tard ;  for  the  court  will  presume  a  due  obedience  to  the  sentence  L  '  J 
of  the  court,  until  the  contrary  be  proved.  11  H.  7,  27,  a ;  Ro.  Abr. 
859 ;  7  Co.  42 ;  St.  George's  v.  St.  Margaret's,  Westminster,  1  Salk. 
123.  But  if  she  live  separate  from  her  husband  without  such  sentence, 
access  shall  be  presumed,  and  her  children  deemed  legitimate,  until  the 
contrary  be  proved.     Id. 

Formerly,  if  a  man  married  his  cousin  within  the  canonical  degrees, 
or  his  sister,  or  his  wife's  sister,  &c.,  their  issue  would  be  legitimate 
unless  a  divorce  actually  were  pronounced ;  for  although  the  marriage 
were  unlawful,  yet  it  was  holden  to  remain  good  until  sentence  of  divorce 
was  pronounced,  and  the  issue  deemed  legitimate  until  the  marriage  was 
so  dissolved.  Ro.  Abr.  357.  But  now,  by  stat.  5  &  6  W.  4,  c.  54,  al- 
though marriages  between  persons  within  the  prohibited  degrees  of 
affinity,  solemnized  before  the  3l8t  August,  1835,  shall  be  deemed  valid, 
this  shall  not  extend  to  marriages  between  persons  within  the  prohibited 
degrees  of  consanguinity.     And  all  marriages  on  or  after  that  day  be- 
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tween  persons  within  the  prohibited  degrees  of  consanguinity  or  affinity, 
shall  be  absolutely  void.     Id.  s.  2. 

A  bastard  cannot  inherit  lands  in  England :  even  where  a  child,  bom 
in  Scotland  before  marriage,  was  rendered  legitimate  according  to  the 
Scotch  law  by  the  subsequent  marriage  of  his  parents  there,  it  was 
holden  by  the  Court  of  King's  Bench  that  he  could  not  inherit  to  lands 
in  England.  Doe  v.  Yardell,'  5  B.  &;  G.  438.  In  this  country  he  is 
deemed  Jiliica  nuUiiiSf  and  always  continues  so.  Doct.  &;  St.  dial.  1,  c. 
7 ;  Co.  Lit.  8,  b. 

Proof  of  legitimagt. — The  legitimacy  of  a  party  is  proved  by 
proving  the  marriage  of  the  father  and  mother,  and  that  the  child  was 
born  after  the  marriage  :  proof  merely  that  he  was  baptized  after  the 
marriage,  will  not  of  itself  be  sufficient,  see  Goodright  v.  Moss,  Gowp. 
591,  unless  it  appear  also  that  he  was  at  that  time  so  young,  that  he 
must  have  been  born  after  marriage.  The  marriage  may  be  proved 
either  by  the  father  or  mother,  or  by  some  other  person  who  was  pre- 
sent at  it,  or  by  the  register,  or  an  examined  copy  and  evidence  of  iden- 
tity, or  by  reputation,  or  by  the  declarations  of  the  parents,  Bui.  N.  P. 
294,  as  mentioned,  ante,  p.  860.  And  if  the  woman  be  married  at  the 
time  the  child  is  born,  the  child  will  be  deemed  legitimate,  although  it 
were  begotten  before  marriage,  and  although  there  be  every  reason  to 
believe  that  the  husband  was  not  the  father  of  it ;  Co.  Lit.  244 ;  and  a 
fortiorij  where  a  woman  was  married  during  the  whole  time  of  gestation. 
Once  the  marriage  is  proved,  nothing  shall  be  allowed  to  impugn  the 
legitimacy  of  the  issue,  short  of  proof  of  facts  showing  it  to  be  impos- 
sible that  the  husband  could  be  the  father.^  See  the  opinions  of  the 
judges  in  the  Banbury  Peerage  case  by  Le  Marchant.  If,  however, 
where  the  parties  have  been  married  during  the  whole  period  of  gesta- 
_^  -  tion,  it  can  *be  proved  that  the  husband  could  not  have  been 
I-  -■  the  father  of  the  child,  as,  for  instance,  that  he  had  not  access 
to  his  wife  during  the  time  when  by  the  laws  of  nature  he  might  have 
been  the  father,  the  child  will  be  deemed  a  bastard.    See  Head  v.  Head, 

1  Sim.  &  St.  150;  1  Tarn.  &  Rus.  138 ;  R.  v.  Luffe,  8  East,  198 ;  Pen- 
drel  V.  Pendrel,  2  Str.  925 ;  R.  v.  St.  Bride's,  1  Str.  51 ;  R.  v.  Bedall, 

2  Str.  1076;  Gardner  Peerage  Case,  by  Le  Marchant.  But  access 
will  be  presumed,  unless  the  contrary  be  plainly  proved  :  and  if  access 
be  proved  or  presumed,  sexual  connexion  between  the  parties  will  also 
be  presumed,  unless  the  impossibility  of  it  by  reason  of  the  impotency 
of  the  husband  or  otherwise,  be  clearly  established.  See  Cope  v.  Cope, 
1  Moody  &  R.  269 ;  Lomax  v.  Holmden,  2  Str.  946.  Where  sexual  in- 
tercourse between  the  husband  and  wife  may  be  presumed,  proof  of  her 

'  Commonwealth  v.  Shepherd,  6  Binn.  2S3 ;  Commonwealth  v.  Wentz,  1  Aflhm. 
269. 
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adnltery  with  other  men,  however  open  and  notorious,  will  not  affect 
the  legitimacy  of  the  offspring.  See  Morris  v.  Davies,^  8  Gar.  &  P.  215, 
427 ;  Bury  v.  Phillpot,  2  Mylne  &  K.  349 ;  R.  v.  Mansfield,  10  Law  J, 
97,  m. ;  1  Ad.  &  El.  N.  C.  444.* 

Proof  op  bastardt. — ^Tou  may  prove  a  party  a  bastard,  by  proving 
that  no  marriage  took  place  between  his  parents  before  his  birth ;  or  by 
proving  their  marriage  to  be  illegal  and  void ;  or  that  the  husband  had 
not  access  during  the  time  of  gestation ;  or  that  he  laboured  under  some 
natural  infirmity,  which  rendered  it  impossible  that  he  could  be  the 
father  of  the  child ;  See  R.  v.  Luffe,  8  East,  193  ;  and  see  3  P.  Wms. 
275 ;  or  that  the  father  and  mother  were  divorced ;  see  ante,  p.  370 ; 
or  that  the  husband  was  dead,  longer  than  the  time  of  gestation,  pre- 
viously to  the  birth.  Supra,  Oo.  Lit.  123,  b. ;  1  Ro.  Abr.  356.  And 
the  non-access  of  the  husband  need  not  be  proved  during  the  whole  time 
of  the  pregnancy ;  it  is  sufficient  if  the  circumstances  of  the  case  show 
a  natural  impossibility  that  the  husband  could  be  the  father :  as,  for  in- 
stance, if  he  had  access  only  a  fortnight  before  the  birth,  R.  v.  Luffe, 
8  East,  193,  or  the  like.  If  the  mother  be  unmarried,  she  may  prove 
her  child  to  be  illegitimate,  by  proving  that  she  was  unmarried  at  the 
time  of  its  birth,  and  during  the  whole  time  of  gestation ;  if  a  widow, 
she  may  prove  it,  by  proving  the  time  of  its  birth,  and  the  time  of  the 
death  of  her  husband.  If  the  mother  be  reputed  to  be  a  married 
woman,  the  marriage  may  be  disproved,  or  facts  showing  its  invalidity 
may  be  proved,  either  by  her,  R.  v.  Bramley,  6  T.  R.  330,  or  by  the 
man  to  whom  she  was  reputed  to  be  married.  R.  v.  St.  Peter's  in  Wor- 
cestershire, Burr.  S.  C.  25 ;  Henry  v.  Ghesham,  2  Bott,  75.  Or  if  she 
be  married,  she  may  prove  her  connexion  with  the  putative  father; 
Andr.  10 ;  Hardr.  79 ;  1  Wils.  340 ;  R.  v.  Luffe,  8  East,  193 ;  but  she 
cannot  be  permitted  to  prove  the  non-access  of  her  husband,^  Id.  R.  v. 
Rooke,  1  Wils.  340,  either  directly  or  circumstantially,  even  after  the 
husband's  death.  R.  v.  Eea,  11  East,  132.  Where  a  pauper,  the 
daughter  of  a  married  woman,  was  ♦bom  at  Sourton,  and  the  ^g^g-^ 
mother's  husband  had  since  acquired  a  settlement  at  Clifton,  ^  -* 
the  question  at  the  trial  of  an  appeal  was,  whether  the  pauper  was  legi- 
timate, so  as  to  be  entitled  to  the  settlement  at  Clifton ;  the  husband 
was  examined  as  a  witness,  and  upon  his  cross-examination,  stated  that 
for  a  year  previous  to  the  birth  of  the  child,  and  continually  afterwards, 
he  resided  at  Clifton,  where  he  cohabited  with  his  wife's  sister,  and  had 
a  family  by  her,  Clifton  being  one  hundred  miles  distant  from  Sourton, 
where  the  wife  resided ;  and  from  this  cross-examination  the  sessions 
were  of  opinion  that  there  had  not  been  access:  but  the  court  held,  that 

I  Commonwealth  v.  Shepherd,  6  Bian.  283. 
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neither  hnsband  nor  wife  can  give  evidence  of  non-access,  nor  can  they 
be  examined  or  cross-examined  to  collateral  facts  for  the  purpose  of 
proving  it ;  and  they  accordingly  quashed  the  order  of  sessions.  R.  v. 
Sourton,'  5  Ad.  &  EI.  180.  And  where  a  married  woman  proved  that 
her  husband  and  she  had  lived  separate  for  many  years,  that  she  had 
married  another  man,  after  which  she  had  two  children  (the  paupers), 
and  that  her  first  husband  cohabited  with  another  woman :  the  court 
held  that  all  this  did  not  amount  to  evidence  of  non-access,  and  the 
paupers  must  therefore  be  deemed  to  be  the  legitimate  children  of  the 
first  husband.  R.  v.  Mansfield,*'  1  Ad.  &;  El.  N.  C.  444 ;  10  Law  J. 
97,  m.  Either  husband  or  wife,  however,  may  prove  that  the  child  was 
bom  before  marriage ;  Goodright  v.  Moss,  Cowp.  591 ;  and  their  decla- 
rations to  that  efiiect,  after  their  death,  are  receivable  as  evidence  in 
questions  of  pedigree.    Id. ;  Bull.  N.  P.  294. 


SBCTION    VI. 
EVIDENCE  IN  EJECTMENT,  IN  CASE  OF  A  CONTESTED  WILL. 

Where  in  ejectment  a  will  is  contested,  it  is  either  in  an  action  by 
the  heir  at  law  against  the  devisee,  or  his  tenant,  or  in  an  action  by  the 
devisee  against  the  heir-at-law,  or  his  tenant,  or  against  a  devisee  under 
another  will,  or  against  a  stranger. 

If  the  lessor  of  the  plaintiff  claim  as  heir  at  law,  he  must  prove  the 
seisin  of  his  ancestor  within  the  time  limited  by  the  statute,  as  directed 
ante,  p.  339,  340,  and  then  his  descent,'  as  in  the  last  section  but  one, 
ante,  p.  350.  Formerly,  in  case  of  a  devisee  to  the  devisor's  heir  at 
law,  he  in  most  cases  took  as  heir,  and  not  as  devisee  ;  and  he  might  in 
that  case  claim  as  heir,  without  noticing  the  devise.  But  now,  in  all 
cases  of  devises  to  the  heir  at  law,  where  the  devisor  has  died  since  the 
31st  December,  1833,  the  heir  shall  be  considered  as  having  acquired 
the  land  as  devisee,  and  not  by  descent ;  so,  in  the  case  of  a  convey- 
ance by  a  man  to  his  heir  at  law  after  the  above  date,  the  heir  shall  be 
r*Q»7Ai  ^^®°^®^  **^  htiYe  acquired  the  property  as  purchaser.  8  &  4 
I-  J  W.  4,  c.  106,  s.  8,  12.  Since  this  statute,  it  is  very  doubtful 
whether,  if  the  lessor  of  the  plaintiff  first  claim  as  heir,  he  can  after- 
wards resort  to  the  will,  or  be  allowed  to  give  evidence  of  it,  in  reply  to 
any  defence  set  up  by  the  defendant.  But  in  a  case  since  the  statute, 
where  in  ejectment  by  the  heir,  he  first  made  out  his  title  as  heir  to  his 
father ;  the  defendant  in  answer  to  this,  proved  a  will  of  the  father, 
devising  the  property  to  his  two  sons,  the  lessor  of  the  plaintiff  and  his 
brother ;  the  lessor  of  the  plaintiff  then  offered  to  give  evidence  of  a 
subsequent  will,  by  which  his  father  devised  the  property  in  question  to 
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himself  alone ;  and  as  this  latter  will  was  put  in  merely  to  prove  a  re* 
vocation  of  the  former  one,  Ld.  Denman,  C.  J.  held  that  it  might  be 
done.     Doe  v.  Goslee,'  9  Car.  &  P.  46,  2  Moody  &  Rob.  248. 

If  the  lessor  of  the  plaintiff  claim  as  devisee,  he  mast  prove  the 
seisin  or  possession  of  the  testator,  as  ante,  p.  889,  340,  and  the  will, 
in  the  manner  which  shall  be  presently  mentioned ;  and  it  must  appear 
from  the  will  that  it  passes  to  him  the  legal  estate  in  the  premises  in 
question.  See  Doe  v.  Harrison,  18  Law  J.  97,  qb.,  and  ante,  p.  805. 
And  if  the  testator  had  but  a  term  of  years,  the  devisee  must  also 
prove  the  executor's  assent  to  the  devise ;  see  Young  v.  Holmes,  1  Str. 
70 ;  or,  if  the  land  be  copyhold,  he  must  prove  his  own  admittance,  as 
mentioned  ante,  p.  844,  and  must  give  some  evidence  of  his  identity  as 
the  person  so  admitted.     Doe  v.  Smith  et  al.,  1  Camp.  196. 

We  shall  now  proceed  to  consider  how  the  will  is  to  be  proved. 

I.   PROOF  OF  WILLS   MADB   BBFORB  THE   IST  JANUARY,   1888. 

How  TO  BB  EXECUTED. — By  Stat.  29  Car.  2,  c.  8,  s.  5,  ^'  all  devises 
and  bequests  of  any  lands  or  tenements,  devisable  either  by  force  of 
the  statute- of  wills,  or  by  this  statute,  or  by  force  of  the  custom  of 
Kent,  or  the  custom  of  any  borough,  or  any  other  particular  custom, 
shall  be  in  writing,  and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed  in  the  presence  of  the  said  devisor  by 
three  or  four  credible  witnesses ; — or  else  they  shall  be  utterly  void,  and 
of  none  effect."  This  act,  we  have  seen  (ante,  p.  844,  845),  does  not 
extend  to  copyholds,  which  until  the  Ist  January,  1888,  might  be 
devised  by  any  will  capable  of  passing  personal  estate. 

First,  the  will  must  have  been  in  writing. 

Secondly,  it  must  have  been  signed  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  express  directions.  If  he  signed  it 
in  any  part,  as  for  instance,  if  he  began  the  will  thus, — '^  I,  John  Stan- 
ley,  make  this  my  last  will,"  &c.,  it  was  sufficient :  Lemayne  v.  Stanley, 
8  Lev.  1 ;  or  if  the  will  consisted  "^of  several  sheets,  and  he  p^q^e-i 
signed  the  last  one.  Bond  v.  Seawell,  8  Burr.  1778 ;  Bui.  N.  ■-  J 
P.  268.  But  where  the  will  consisted  of  five  sheets,  and  the  testator 
was  able  to  sign  the  first  two  only,  it  was  holden  not  to  be  sufficient. 
Bight  V.  Price,  1  Doug.  241.  Lord  Holt  was  of  opinion  that  it  ought 
to  be  signed  by  the  testator  in  the  presence  of  the  witnesses ;  but  it 
has  since  been  established  that  this  was  not  necessary,  if  the  testator  in 
the  presence  of  the  witnesses,  owned  the  signature  to  be  in  his  hand- 
writing. Bull.  N.  P.  268 ;  6  Cruise  Dig.  51,  s.  15-22.  It  need  not 
be  sealed. 

Thirdly,  it  must  have  been  attested  and  subscribed  in  the  presence  of 
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the  testator  by  three  or  four  witnesses.  And  therefore  where  the  wit- 
nesses, after  seeing  the  testator  sign  the  will,  took  it  into  another  room 
and  subscribed  it  there,  it  was  holden  void.  Broderick  y.  Broderick,  1 
P.  Wms.  239 ;  Lord  Rancliffe  v.  Parkins,  6  Dow.  202.  But  if  it  were 
subscribed  by  the  witnesses,  in  any  place  where,  by  possibility,  the  tes- 
tator could  have  seen  them,  it  would  have  been  sufficient,  unless  the 
contrary  were  proved.  Shires  v.  Glascock,  2  Salk.  688,  1  Ld.  Raym. 
507.  And  although  the  witnesses  must  have  all  signed  in  the  presence 
of  the  testator,  it  was  not  necessary  that  they  should  all  do  so  at  the 
same  time,  or  in  the  presence  of  each  other.  Anon.  2  Gh.  Ga.  109 ; 
Gook  V.  Parsons,  Pr.  Gh.  184 ;  James  v.  Lake,  2  Atk.  176,  n.  Where 
the  attestation  was  merely  ''  signed,  sealed,  published  and  declared  in 
the  presence  of  us,"  and  the  witnesses  were  all  dead,  the  court  held  it 
to  be  evidence  to  go  to  the  jury  of  a  compliance  with  all  the  requisites. 
Groft  V.  Pawlett,  2  Str.  1109. 

Fourthly,  the  witnesses  must  haVe  been  credible  witnesses ;  and  there- 
fore a  devisee  or  legatee  could  not  have  been  a  valid  witness,  or  a 
creditor,  if  the  estate  devised  were  charged  with  the  payment  of  debts, 
until  they  were  afterwards  rendered  competent  by  stat.  25  G.  2,  c.  6, 
ss.  1,  2.     See  Hatfield  v.  Thorp,**  5  B.  &  A.  589. 

Fifthly,  the  will  must  have  been  published ;  that  is  to  say,  something 
at  the  time  must  have  been  said  or  done  by  the  testator,  indicating  that 
he  intended  it  to  be  his  last  will  and  testament.  But  the  attestation, 
expressing  that  the  will  was  ^^  signed  and  published  by  the  said  J.  S.  as 
and  for  his  last  will  and  testament,"  was  holden  to  be  sufficient.  Peate 
V.  Ongly,  1  Gom.  Rep.  196. 

How  PROVED. — A  will  of  lands  in  fee  or  pur  auter  vte^  executed 
under  the  stat.  29  G.  2,  c.  3,  s.  5,  as  above  mentioned,  must  be  produced 
at  the  trial,  and  proved  by  one  of  the  witnesses  who  attested  it ;  Doe 
V.  Smith  et  Ux. ;  1  Esp.  891 ;  Dayrell  v.  Glasscock,  Skin.  413 ;  Hold- 
fast V.  Dowsing,  2  Str.  1253,  1  W.  Bl.  8  ;  if  the  opposite  party  wish, 
he  may  call  the  other  two.  Bui.  N.  P.  264.  If  the  will  be  lost  or 
destroyed,  the  contents  of  it  may  be  proved  by  a  copy.  Doe  v.  Calvert, 
-^  2  Gamp.  389,  or  by  parol  *evidence ;  Id.  390,  n. ;  but  the  pro- 

'-  -^  bate  is  no  evidence  whatever  of  a  will  of  lands.  Doe  v.  Galvert, 
supra,  Gilb.  Ev.  71.  The  attesting  witness  called,  should  be  prepared 
to  give  parol  evidence  of  every  circumstance  attending  the  attestation, 
necessary  to  show  that  the  will  was  duly  executed  and  attested  according 
to  the  direction  of  the  Statute  of  Frauds,  as  above  mentioned :  that  is, 
he  should  prove  that  the  testator  signed  it,  see  1  Yes.  478,  Bond  y. 
Seawell,  3  Burr.  1775,  or  acknowledged  it  to  be  his  last  will  and  testa* 
ment,  Stonehonse  v.  Evelyn,  3  P.  Wms.  254,  1  Yes.  jun.  11,  and  see 
Longchamp  v.  Fish,  2  New  Rep.  415,  in  his  presence ;  and  that  he,  the 
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witness,  sabscribed  his  name  to  tbe  attestation,  in  the  presence  of  the 
testator,  29  G.  2,  c.  S,  s.  5,  or  at  least  in  such  a  situation  that  the  tes* 
tator  might  at  the  time  have  seen  him,  and  most  probably  did  see  him, 
do  it.  See  Shires  v.  Glascock,  3  Salk.  688,  Garth.  81,  1  Bro.  Ch.  Ca. 
99,  ante,  p.  375.  Where  the  witnesses  signed  it  in  an  adjoining  room, 
and  the  door  being  open,  the  testator,  who  had  a  view  of  that  part  of 
the  room  from  the  place  where  he  lay,  might  have  seen  them ;  but  there 
was  no  evidence  that  he  did  so,  or  that  the  will  was  attested  in  that  part 
of  the  room  which  could  be  seen  by  the  testator :  Abbott,  C.  J.  left  it 
to  the  jury  to  say  whether  the  will  was  executed  in  the  testator's 
presence  ;  and  he  intimated  that  if  it  were  attested  in  such  a  situation 
that  the  testator  might  have  seen  it,  the  provision  of  the  statute  in  this 
respect  would  be  satisfied.  Tidd  et  al.  v.  Earl  Winchelsea,*  Moody  k 
M.  12.  In  favour  of  attestation,  it  is  presumed  that  if  the  testator 
might  see,  he  did  see.  Per  Lord  Ellenborough,  C.  J.,  1  M.  &  S.  296. 
But  where,  although  a  will  was  attested  in  the  room  adjoining  that  in 
which  the  testator  was,  and  the  door  of  communication  was  open,  yet, 
as  it  was  proved,  and  the  jury  found,  that  the  testator  at  the  time  was 
not  in  fact  in  a  position  in  which  he  could  have  seen  the  witness  attest 
the  will,  the  court  held  that  the  will  was  not  duly  attested.  Doe  v. 
Manifold,  1  M.  &  S.  294. 

It  has  been  already  mentioned,  that  it  is  not  necessary  that  all  the 
witnesses  should  attest  the  will  at  the  same  time,  or  in  the  presence  of 
each  other ;  if  each  of  them  do  so  in  the  presence  of  the  testator,  it  ia 
sufficient.  Ante,  p.  375 ;  2  Atk.  176,  n.  Therefore  if  the  witness  who 
proves  the  will  at  the  trial  prove  that  he  attested  it  in  the  presence  of  the 
testator,  the  court  will  presume  that  the  other  witness  attested  it  in 
like  manner,  unless  the  contrary  be  shown  on  the  other  side.  See  Gilb. 
Ev.  103.  If  all  the  witnesses  be  dead,  &c.,  the  execution  of  the  will 
may  be  proved  by  evidence  of  their  handwriting,  in  the  same  manner  as 
in  the  case  of  a  deed.  9  Ves.  jun.  281 ;  Croft  v.  Pawlett,  2  Str.  1109 ; 
Hands  v.  James,  Comyns,  531 ;  see  Arch.  PI.  &;  Ev.  482,  420.  And 
where  an  issue  out  of  Chancery  of  devisavit  vd  non  between  A.  the 
heir-at-law,  and  B.  and  others,  devisees  under  a  will  of  the  ancestor, 
was  tried,  and  D.,  one  of  '^the  attesting  witnesses  to  the  will  n^QPjfj^ 
being  examined,  proved  the  will,  and  the  defendants  had  a  I-  ^ 
verdict ;  afterwards  an  ejectment  on  the  demise  of  A.  was  brought  against 
B.  alone,  to  contest  the  same  will,  and  at  the  trial  (D.  being  then  dead) 
the  defendant  gave  in  evidence  an  examined  copy  of  the  record  of  the 
former  trial,  and  tendered  proof  of  what  D.  stated  in  his  evidence  upon 
that  trial,  there  being  an  order  of  the  court  of  Chancery  that  if  any 
of  the  witnesses  examined  on  the  issue  should  die  before  the  trial  of 
the  ejectment,  their  evidence  might  be  read  from  the  short-hand  writer's 
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notes ;  but  as  it  appeared  that  E.,  another  of  the  witnesses  to  the  will, 
was  then  alive  and  in  court,  and  the  defendant  refused  to  call  or  ex- 
amine him,  the  judge  rejected  the  evidence  tendered,  and  the  plaintiff 
had  a  verdict.  Upon  a  bill  of  exceptions  to  this,  the  Court  of  Error 
held  that  the  evidence  given  by  D.  upon  the  former  trial  was  good  evi- 
dence on  the  latter  trial  to  prove  the  same  will,  and  that  the  defendant 
was  not  bound  to  call  E.  the  other  witness ;  and  they  held  that  the  issue 
being  between  A.  and  B.  and  others,  and  the  ejectment  between  Doe 
on  the  demise  of  A.  against  B.  alone,  made  no  difference.  Wright  v. 
Tatham,'  1  Ad.  &  E.  S.  Where  a  will  was  proved  by  one  witness,  and 
the  opposite  party  then  gave  evidence  that  the  will  was  originally 
attested  by  two  witnesses  only,  but  that  S.,  one  of  those  witnesses  (since 
deceased),  afterwards  procured  a  female  to  sign  it  as  a  witness,  who 
had  not  seen  it  signed :  it  was  holden  that  the  party  proving  the  will 
might  thereupon  call  witnesses  as  to  the  general  character  of  S.  Frovis 
et  al.  V.  Reed,^  5  Bing.  435.  In  the  same  case,  the  party  impugn- 
ing the  will  tendered  evidence  of  the  declarations  of  the  deceased,  tend- 
ing to  show  that  he  had  not  made  a  will,  and  that  his  heir-at-law  would 
inherit  his  property ;  this  evidence  was  holden  not  to  be  admissible.  5 
Bing.  435.»  Where  a  man  devised  his  real  property  by  will  properly 
executed  and  attested,  and  afterwards  made  several  alterations  and  in- 
terlineations in  it,  and  had  a  fair  copy  made  with  the  alterations,  &c., 
in  it,  but  never  signed  the  latter,  nor  republished  the  former ;  the  court 
held  that  the  first  will  was  not  thereby  revoked,  as  the  testator  had  not 
carried  his  intention  of  altering  his  will  into  effect  by  a  subsequent  will 
or  codicil,  and  that  proof  of  the  first  will,  as  it  originally  stood,  was 
therefore  properly  admitted.  Winsor  et  al.  v.  Pratt  et  al.,**  2  Brod.  & 
Bing.  650.  But  where  a  codicil,  properly  attested,  was  added  on  the 
same  paper  on  which  a  will  of  lands  (which  was  not  attested)  was 
written,  and  plainly  referred  to  it,  the  attestation  of  the  codicil  was 
holden  to  extend  to  the  will,  and  to  give  effect  to  it  as  a  good  will  of 
lands  merely  altered  by  the  codicil.  Doe  v.  Evans,  1  Cromp.  k  M. 
42.('*')  And  the  same,  if  the  codicil  fairly  refer  to  the  will,  although  it 
be  not  written  on  the  same  paper,  and  although  the  witnesses  who 
attested  the  codicil  never  saw  the  will,  or  heard  the  testator  acknow- 
ledge it  further  than  by  the  codicil.  See  Utterton  et  al.  v.  Bobbins  et 
al.,^  1  Ad.  &;  El.  423.     Where,  however,  the  attesting  witnesses  give 

r*Q'7fti  ^^^^^'^^^  **  *^^®  *"*^'>  *^®  devisee  is  not  concluded  by  their  tes- 
^  ^  timony  as  to  the  observance  of  the  above  formalities  in  the  attes- 
tation. Bull.  N.  P.  264,  the  sanity  of  the  testator  at  the  time,  or  the 
like ;  see  Lowe  v.  Joliffe,  1  W.  Bl.  365 ;  Goodtitle  v.  Clayton  et  al.,  4 
Burr.  2224 ;  Hudson's  Case,  Skin.  79 ;  but  he  may  produce  evidence, 
if  he  will,  to  contradict  their  testimony.     See  Bac.  Abr.  Wills,  D.  31, 
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8.  2.  Formerly  a  legatee  or  devisee,  entitled  to  any  interest  under  a 
will,  was  not  a  competent  witness  to  prove  it,  or  to  give  any  testimony 
in  support  of  it ;  and  the  will  in  that  case  was  considered  as  if  it  had 
not  been  attested  by  him.  Oxenden  v.  Penrice,  2  Salk.  691 ;  1  Vent. 
351;  Oarth.  514;  Shires  v.  Glascock,  1  Ld.  Raym.  507;  Baker  v. 
Tyrwhitt,  4  Gamp.  27.  But  a  devisee  who  wifts  merely  devisee  in  trust 
without  interest,  Lowe  v.  Joliffe,  1  W.  BI.  365,  Gilb.  Ev.  120 ;  see  Goss 
y.  Tracy,  1  P.  Wms.  287,  or  an  executor  who  was  not  residuary  legatee, 
and  had  no  other  beneficial  interest  under  the  will,  Bettison  et  al.  v. 
Bromley,  12  East,  250 ;  Doe  v.  Tees,  8  D.  &  R.  63 ;  Phipps  et  al.  v. 
Pitcher,*  6  Taunt.  220 ;  Gilb.  Ev.  120 ;  1  Mod.  107 ;  Goodtitle  v.  Wcl- 
ford,  1  Doug.  139 ;  Lowe  v.  Joliffe,  1  W.  Bl.  365 ;  Goodtitle  v.  Clayton 
et  al.,  4  Burr.  2224,  were  and  still  are  good  witnesses  to  prove  and  sup- 
port it.  And  now,  by  stat.  25  G.  2,  c.  6,  devises  or  bequests  to  the 
witnesses  of  a  will  are  rendered  void,  and  such  witnesses  are  thereby 
rendered  competent  to  prove  the  execution.  The  devise,  however,  con- 
templated by  the  statute,  must  be  to  the  witness  himself;  and  therefore 
where  a  testator  by  his  will  devised  an  estate  in  remainder  in  fee  to  the 
wife  of  one  of  the  attesting  witnesses,  it  was  holden  that  the  attes- 
tation was  void,  although  the  witness  died  before  his  wife,  and  before 
the  estate  ip  remainder  came  into  possession.  Hatfield  v.  Thorpe,*^  5 
B.  &;  Aid.  589. 

A  will,  like  a  deed,  thirty  years  old,  proves  itself,  if  possession  have 
accompanied  it,  Gilb.  Ev.  100,  or  if  a  satisfactory  account  be  given  of 
it,  see  3  Taunt.  91,  provided  there  be  no  erasure  or  interlineation  in  it, 
and  that  it  do  not  import  fraud ;  Gilb.  Ev.  100,  101 ;  it  is  therefore  un- 
necessary to  prove  it  by  the  attesting  witnesses,  see  4  B.  &  Aid.  377,^ 
per  Cur.,  and  see  Davies  v.  Lowndes,  8  Law  J.  78,  cp.,  even  although 
such  witnesses  be  living,  and  can  be  produced.  Doe  v.  Wolley,"  8  B. 
&  C.  22.  And  the  time  here  mentioned  is  reckoned  from  the  date  of  the 
will,  and  not  from  the  death  of  the  testator.  Doe  v.  WoUey,  supra.  It 
is  no  objection  to  giving  in  evidence  an  ancient  will  thus  without  proof, 
that  possession  has  not  followed  the  will ;  for  it  cannot  be  known  how  the 
will  directs  the  possession  to  go,  until  it  is  read  ;  if  it  appear  to  come 
from  the  proper  custody,  that  is  sufficient.     2  Car.  k  P.  440." 

If  there  be  any  latent  ambiguity  in  the  will,  as  if  there  be  a  demise 
to  John  Allen,  the  grandson  of  Thomas  Allen,  and  Thomas  Allen  have 
two  grandsons  named  John  Allen,  Doe  v.  AUen,^  12  Ad.  &  El.  451,  or 
if  there  be  a  devise  to  Mary  Beynon,  widow,  and  her  three  daughters, 
Mary,  Elizabeth,  and  Ann,  and  Mary  Beynon  had  then  one  illegitimate 
daughter  Elizabeth,  but  she  "'had  had  a  legitimate  daughter  of  the  p^o^Q-i 
same  name  who  had  died.  Doe  v.  Beynon,>*  12  Ad.  &  EI.  451,  ^  -■ 
parol  or  other  evidence  may  be  given,  to  show  which  party  the  testator 
meant. 
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II.   PROOF  OF  WILLS  MADE   SINCE   THE   IST  JANUARTy  1838. 

How  ATTESTED. — ^By  stat.  7  W.  4,  &  1  Vict.  c.  26,  s.  9,  "  no  vill 
shall  be  valid,  unless  it  shall  be  in  writing,  and  executed  in  manner  here- 
inafter mentioned  (that  is  to  say) ;  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and  by 
his  direction ;  and  such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses,  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  subscribe  the  will  in  the  pre- 
sence of  the  testator,  but  no  form  of  attestation  shall  be  necessary." 
Where  a  witness  was  unable  to  write,  but  the  testator  pressing  him  to 
witness  his  will,  he  consented  to  do  so,  and  a  pen  being  put  into  his 
hand,  another  person  guided  it :  the  court  held  this  to  be  a  good  attesta- 
tion.    Harrison  v.  Elvin,  11  Law  J.  197,  qb. 

How  PROVED. — ^It  may  be  proved  by  either  of  the  witnesses,  who 
can  prove  that  the  formalities  required  by  the  statute  were  observed ; 
that  is  to  say,  that  the  testator  either  signed  the  will,  or  acknowledged 
it,  in  the  presence  of  both  witnesses,  and  that  they  were  both  present  at 
the  same  time ;  and  that  both  the  witnesses  attested  it,  and  subscribed 
their  names  to  the  attestation,  in  the  presence  of  the  testator.  The  will 
must  be  in  writing ;  and  the  signature  to  it  must  be  at  the  foot  or  end  of 
it,  and  written  by  the  testator  himself,  or  by  some  person  in  his  presence 
and  by  his  direction. 

And  ^^  every  will  executed  in  manner  hereinbefore  required,  shall  be 
valid  without  any  other  publication  thereof."     Id.  s.  18. 

As  to  the  competency  of  the  witness  to  such  will,  it  is  enacted  by  the 
above  statute  (7  W.  4,  &  1  Vict.  c.  26),  that  ^^  if  any  person,  who  shall 
attest  the  execution  of  a  will,  shall  at  the  time  of  the  execution  thereof, 
or  at  any  time  afterwards,  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  thereof,  such  will  shall  not  on  that  account  be  in- 
valid."    Id.  8.  14. 

Also  ^^  if  any  person  shall  attest  the  execution  of  any  will  to  whoip, 
or  to  whose  wife  or  husband  any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment,  of  or  affecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of  any  debt  or 
debts),  shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment,  shall  so  far  only  as  concerns  such  persons 
attesting  the  execution  of  such  will,  or  the  wife  or  husband  of  such  per- 
son, or  any  person  claiming  under  such  person,  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or 
r^ooA-i  invalidity  thereof,  notwithstanding  such  '^'devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will."    Id.  s.  15. 
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And  in  case,  by  any  will,  any  "  real  or  personal  estate  shall  be  charged 
with  any  debt  or  debts,  and  any  creditor,  or  the  wife  or  husband  of  any 
creditor,  whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted  a  witness 
to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof."     Id.  s.  16. 

And  lastly,  '^  no  person  shall,  on  account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execution 
of  such  will,  or  a  witness  to  prove  the  validity  or  invalidity  thereof." 
Id.  s.  17. 

As  to  the  construction  of  devises  made  before  the  1st  of  January, 
1838,  see  6  Cruise  Dig.  ch.  9-16 ;  and  as  to  the  construction  of  devises 
made  or  re-executed  on  or  after  that  day,  see  stat.  7  W.  4,  &;  1  Vict.  c. 
26,  s.  24-88. 

III.    REVOCATION   OF  WILLS. 

Express  revocation. — A  devise  may  be  revoked  at  any  time  during 
the  lifetime  and  sanity  of  the  devisor.  Revocations  are  express  or  im- 
plied. What  amounts  to  an  express  revocation,  we  shall  consider  under 
this  head. 

1.  As  to  devises  made  before  the  let  day  of  January^  1888,  it  was  enact- 
ed, by  Stat.  29  G.  2,  c.  8,  s.  6,  that ''  no  devise  in  writing  of  any  lands, 
tenements,  or  hereditaments,  or  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,-— or  by  burning,  cancelling,  tearing  or  obliterating 
the  same,  by  the  testator  himself,  or  in  his  presence,  and  by  his  direction 
and  assent ;  but  that  all  devises  and  bequests  of  lands  and  tenements 
shall  remain  and  continue  in  force,  until  the  same  be  burnt,  cancelled, 
torn,  or  obliterated  by  the  testator,  or  by  his  directions  in  manner  afore- 
said,—or  unless  the  same  be  altered  by  some  other  will  or  codicil  in  writ- 
ing, or  other  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
four  witnesses,  declaring  the  same.  So  that  under  this  statute  there 
were  four  express  modes  of  revoking  a  will :  namely,  1,  by  making  a 
subsequent  will,  and  which  must  have  been  attested  by  three  or  four 
witnesses,  in  the  manner  pointed  out  by  this  statute ;  2,  by  a  codicil, 
attested  in  like  manner ;  8,  by  an  express  declaration  in  writing  that  the 
testator  meant  to  revoke  his  will,  signed  by  him  in  the  presence  of  three 
or  four  witnesses ;  4.  by  burning,  cancelling,  tearing,  or  obliterating  the 
will,  either  by  the  testator  himself,  or  by  some  person  in  his  presence 
and  by  his  directions  and  consent. 

A  will  was  said  to  be  revoked  by  a  subsequent  will,  either  when  it 
contained  an  express  clause  revoking  all  former  wills,  or  ^where  p^oQ^-i 
it  made  a  disposition  of  the  same  property,  different  from  and  ^  -' 
incompatible  with  that  contained  in  the  former  will.    And  in  the  latter 
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case,  it  would  amount  to  a  revocation,  even  although  the  disposition 
made  by  the  second  will  should  be  void.  1  Ro.  Abr.  614 ;  Roper  y. 
Ratcliffe,  10  Mod.  233.  But  a  second  will,  consistent  with  a  former 
one,  was  holden  not  to  revoke  it,  unless  it  contained  the  clause  of  revo- 
cation above  mentioned ;  Coward  v.  Marshall,  Cro.  El.  721 ;  and  see 
Doe  V.  Marchant,  13  Law  J.  59,  cp. ;  and  the  same,  if  the  contents  of 
the  second  will  were  unknown.  Hungerford  v.  Nosworth,  Hard.  374 ; 
Hitchins  v.  Bassett,  3  Mod.  203,  2  Salk.  592 ;  Show.  Pari.  Ga.  146, 
or,  although  stated  in  a  special  verdict  to  be  inconsistent,  if  it  were  not 
shown  in  what  respect.  Goodright  v.  Harwood,  8  Wils.  497,  2  W.  Bl. 
937,  Cowp.  87 ;  7  Bro.  Pari.  Ca.  489.  But  where  there  were  two  in- 
consistent devises  of  the  same  date,  and  it  could  not  be  proved  which 
was  the  last  executed,  and  no  subsequent  explanation  of  them  given  by 
the  testator,  both  were  holden  void,  so  as  to  let  in  the  right  of  the  heir 
at  law.     Phipps  v.  Anglesea,  7  Bro.  Pari.  Ca.  443. 

A  codicil,  either  containing  an  express  clause  revoking  the  will,  or 
making  a  different  disposition  of  the  property,  if  attested  as  required  by 
the  statute,  was  a  revocation  of  the  will ;  but  if  not  so  attested,  although 
it  might  be  a  revocation  of  the  former  will  as  far  as  respected  legacies, 
it  was  not  so  with  respect  to  a  devise  of  real  property. 

A  declaration  in  writing  of  the  testator's  intention  to  revoke  a  will,  if 
signed  by  him  in  the  presence  of  three  witnesses,  was  a  revocation.  If 
this  were  itself  a  devise,  the  witnesses  must  have  subscribed  it  in  the 
presence  of  the  testator,  as  mentioned  ante,  p.  875;  Eggleston  v. 
Speake,  1  Show.  89,  3  Mod.  258 ;  Onions  v.  Tyrer,  1  P.  Wms.  343,  2 
Yern.  741 ;  but  otherwise  not ;  nor  would  a  verbal  declaration  to  the 
like  effect,  although  afterwards  reduced  into  writing,  and  subscribed  by 
three  witnesses  who  heard  it,  amount  to  a  revocation.  Hilton  v.  King, 
3  Lev.  86. 

And  lastly,  a  will  might  be  revoked,  by  cancelling,  tearing,  oblitera- 
ting, or  burning  it.  The  act  of  cancelling,  &c.,  must  be  done  animo 
cancellandi;  and  therefore,  if  done  by  mistake,  or  if  done  without  in- 
tention to  revoke  the  will,  it  would  not  be  a  revocation.  Per  Lord 
Mansfield,  C.  J.,  Cowp.  52.  Where  a  man  devised  his  land  to  A.,  and 
afterwards  made  another  will  devising  it  to  B.,  and  imagining  that  the 
second  will  was  properly  executed,  he  cancelled  the  first ;  it  turned  out 
afterwards,  however,  that  the  second  will  was  not  attested  in  a  manner 
to  pass  the  land  to  B.,  the  witnesses  not  having  subscribed  it  in  the  pre- 
sence of  the  testator :  the  cancellation  was  holden  to  be  no  revocation. 
Onions  v.  Tyrer,  1  P.  Wms.  345.  So,  where  the  testator,  being  angry 
with  one  of  the  devisees  named  in  his  will,  began  to  tear  it,  with  an  in- 
r#<l«9i  ^^^^^^"^  ^f  destroying  it,  but  after  *having  torn  it  in  four  pieces, 
»-  J  he  was  prevented  from  proceeding  further,  partly  by  the  efforts 
of  a  bystander,  who  seized  his  arms,  and  partly  by  the  entreaty  of  the 


EJBGTMBKT.  448 

devisee;  npon  this  he  became  calm,  and  having  put  by  the  several 
pieces,  he  expressed  his  satisfaction  that  no  material  part  of  the  writing 
had  been  injured,  and  that  it  was  no  worse :  upon  a  trial,  where  it  be- 
came a  question  whether  this  was  a  revocation  or  not,  the  judge  left  it 
to  the  jury  to  say,  whether  the  testator  had  completely  finished  all  that 
he  intended  to  do  for  the  purpose  of  destroying  the  will,  and  the  jury 
finding  that  he  had  not,  and  thereupon  giving  a  verdict  establishing  the 
will,  the  court  refused  to  disturb  it.  Doe  v,  Perkes  et  al.,**  3  B.  &  A. 
489.  And  the  cancelling  or  destruction  of  the  will  must  have  been  by 
the  testator  himself,  or  by  some  person  in  his  presence,  and  by  his  ex- 
press direction ;  if  by  a  stranger,  without  the  consent  of  the  testator,  it 
was  no  revocation.  Haines  v.  Haines,  2  Vern.  441.  And,  on  the 
other  hand,  if  a  testator,  intending  to  revoke  his  will,  do  everything  he 
may  think  necessary  to  destroy  it,  and  it  was  saved  from  destruction  by 
a  stranger, — as  if  the  testator  threw  it  into  the  fire,  and  another  person, 
without  his  knowledge  or  against  his  will,  take  it  out  of  the  fire  before 
it  is  injured, — this  will  amount  to  a  revocation.  Bibb  v.  Thomas,  2  W. 
Bl.  1048;  Doe  v.  Harris,'  8  Ad.  &  El.  1. 

An  obliteration  of  a  part  of  a  will,  is  a  revocation  of  that  part  only; 
Sutton  V.  Sutton,  Cowp.  812 ;  and  where  there  was  a  devise  to  three 
trustees,  as  joint-tenants,  and  the  testator  struck  out  the  name  of  one 
of  them,  it  was  holden  that  the  devise  was  still  good  as  to  the  other  two. 
Larkins  v.  Larkins,  3  B.  &  P.  16 ;  Short  v.  Smith,  4  East,  419.  But 
if  there  were  two  parts  of  a  will,  one  in  the  possession  of  the  testator, 
and  another  in  the  keeping  of  a  trustee,  and  the  testator  cancelled  that 
part  which  was  in  his  own  possession,  this  would  be  a  revocation  of  both. 
2  Vern.  742,  1  P.  Wms.  846. 

2.  As  to  devises  made  or  re-executed  on  or  after  the  Ist  January^ 
1838.— By  Stat.  7  W.  4,  and  1  Vict.  c.  26  (after  providing  that  a  will 
shall  be  deemed  to  be  revoked  by  the  subsequent  marriage  of  the  party, 
but  not  by  any  presumption  arising  from  an  alteration  in  circumstances 
merely,  see  sect.  18,  19,  post,  p.  885),  it  is  enacted,  "  that  no  will  or 
codicil,  or  any  part  thereof,  shall  be  revoked  (see  ante,  p.  380), — other- 
wise than  as  aforesaid, — or  by  another  will  or  codicil  executed  in  manner 
hereinbefore  required, — or  by  some  writing  declaring  an  intention  to  re- 
voke the  same,  and  executed  in  the  manner  in  which  a  will  is  herein- 
before required  to  be  executed, — or  by  the  burning,  tearing,  or  other- 
wise destroying  the  same  by  the  testator,  or  by  some  person  in  his  pre- 
sence and  by  his  direction,  with  the  intention  of  revoking  the  same." 
Id.  s.  20. 

And  ^'  no  obliteration,  interlineation,  or  other  alteration  made  in  any 
way  after  the  execution  thereof  shall  be  valid  or  have  any  effect,  except 
80  far  as  the  words  or  effect  of  the  will  before  such  '*'alteration  p^qooT 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed  ^        -■ 
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in  like  manner  as  hereinbefore  is  required  for  the  execution  of  the  will; 
bat  the  will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin  or  some  other  part  of  the  will  op- 
posite or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to 
a  memorandum  referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will."  Id.  s.  21 ;  see  Locke  et  al.  y.  James,  11 
Mees.  &  W.  901.(*) 

Implied  revocation  of  wills  made  before  1838. — Before  the 
late  Statute  of  Wills  (7  W.  4,  and  1  Vict.  c.  26),  which  came  into  opera- 
tion on  the  1st  of  January,  1838,  if  a  testator,  after  making  his  will, 
altered  or  new-modelled  the  estate  he  had  thereby  devised,  it  was 
deemed  a  virtual  revocation  of  his  will.  11  Mod.  157,  per  Trevor; 
Fitzg.  241 ;  Holt,  750  ;•  8  Atk.  803.  Whenever  the  devisor  put  the 
whole  interest  of  the  lands  devised  out  of  himself,  by  any  conveyance 
whatsoever,  after  making  his  will,  it  was  a  revocation  of  it,  although  he 
took  the  same  estate  back  again.  4  Burr.  1960,  per  Lord  Mansfield, 
G.  J.  Therefore,  if  a  man  seised  in  fee  made  his  will,  and  afterwards 
executed  a  feoffment  in  fee  to  the  use  of  himself  and  his  heirs,  and  so 
took  back  the  same  estate  he  had  when  he  made  his  will,  it  was  a  revo- 
cation. 1  Ro.  Abr.  615,  Q.  pi.  1,  616,  pi.  2 ;  11  Mod.  158 ;  3  Atk. 
748.  Or  if  he  levied  a  fine,  and  declared  the  use  of  it  to  himself  and 
his  heirs,  it  was  a  revocation.  Parsons  v.  Freeman,  1  Wils.  308.  Or  if 
he  levied  a  fine  to  such  uses  as  he  should  by  deed  or  will  appoint,  and 
died  without  making  a  new  will,  it  was  a  revocation.  Doe  v.  Dilnot,  2 
New  Rep.  401.  It  has  been  said  by  very  high  authority,  that  if  a  man 
after  making  his  will,  levy  a  fine,  and  no  more,  the  fine  without  a  deed 
declaring  the  uses  would  not  be  a  revocation ;  2  Yes.  jun.  600 :  but  per- 
haps this  is  doubtful ;  for  it  seems  clear  that  the  fine  would  by  opera- 
tion of  law  result  to  the  use  of  the  conusor  and  his  heirs  ;  Armstrong 
V.  Wholesey,  2  Wils.  19  ;  and  it  has  been  holden  that  there  is  no  differ- 
ence as  to  the  operation  of  a  fine,  &c.,  whether  the  use  be  reserved  to 
the  conusor  and  his  heirs  by  express  limitation,  or  result  back  to  him 
and  his  heirs  by  operation  of  law.  Abbot  v.  Burton,  2  Salk.  590.  Im- 
perfect conveyances,  such  as  feoffment  without  livery,  a  bargain  and 
sale  without  enrolment,  were  holden  to  be  revocations  of  a  previous 
will,  because  they  imported  an  intention  in  the  testator  to  revoke.  1  Bo. 
Abr.  615,  P.  pi.  4,  5,  6 ;  3  Atk.  803.  So,  a  deed,  intended  to  operate 
as  an  appointment  of  uses,  but  which  was  not  sufficient  for  that  purpose, 
might  have  the  effect  of  revoking  a  will,  if  the  party  appeared  to  have 
had  that  intention.  Shove- v.  Pinke,  5  T.  R.  124,  310.  And  if  a  man, 
seised  in  fee,  made  his  will,  and  afterwards,  thinking  he  had  only  an 
estate  tail,  suffered  a  recovery  in  order  to  confirm  his  will,  yet  it  was  a 
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•revocation  of  it.  8  Atk.  808.  So,  where  a  tenant  in  tail,  with  r^ 004.1 
remainder  or  reversion  to  himself  in  fee,  made  his  wUl,  and  *-  ^ 
afterwards  soffered  a  recovery,  and  declared  the  uses  thereof  to  himself 
in  fee,  it  was  a  revocation.  Dister  v.  Dister,  8  Lev.  108 ;  11  Mod.  157, 
158 ;  Marwood  v.  Turner,  3  P.  Wms.  168.  And  where  tenant  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail,  with  reversion  to  himself  in  fee,  made  his  will, 
and  afterwards  suffered  a  recovery,  and  limited  the  uses  to  himself  in  fee, 
this,  though  a  mere  nugatory  recovery,  being  suffered  by  tenant  for  life, 
was  holden  a  revocation  of  the  will.  Darley  v.  Darley  et  al.,  8  Wils.  6.  So, 
where,  after  the  making  of  the  will,  the  testator  executed  any  legal  convey- 
ance of  the  whole  estate,  it  was  a  revocation ;  as  where  he  conveyed  by 
lease  and  release  in  fee,  though  merely  for  the  purpose  of  letting  in  a 
term  to  secure  a  jointure,  and  the  same  estate  subject  to  the  jointure  was 
limited  back  again  to  the  grantee  and  his  heirs,  it  was  holden  to  be  a 
revocation.  Goodtitle  v.  Otway,  7  T.  R.  899.  So,  where  a  man,  after 
making  his  will,  sells  the  estate  devised,  it  is  a  revocation ;  Arnold  v. 
Arnold,  1  Bro.  R.  401 ;  or  even  if  he  agree  to  sell  it,  it  will  be  a  revo- 
cation in  equity.  Rider  v.  Wager,  2  P.  Wms.  828 ;  Cotter  v.  Layer,  Id. 
622.  So,  where  a  man,  after  making  his  will,  made  a  marriage-settle- 
ment on  a  woman  whom  he  never  married,  or  even  asked  in  marriage : 
though  this  was  a  conveyance  made  for  a  special  purpose,  and  he  was  in 
of  the  old  use,  it  was  determined  by  the  House  of  Lords  to  be  a  revo- 
cation of  his  will.  Lord  Lincoln's  case,  1  Eq.  Ca.  Abr.  409 ;  Show.  P. 
0.  154 ;  and  see  1  Eq.  Ga.  Abr.  412  ;  2  Yes.  jun.  417,  595.  But  see 
Yawser  v.  Jeffrey,*  8  B.  &  A.  462.  Making  a  partition  between  tenants 
in  common,  however,  was  holden  not  to  be  a  revocation  of  a  previous 
will ;  8  P.  Wms.  170,  n. ;  8  Yin.  Abr.  148,  pi.  80 ;  8  Burr.  1490,  cit. ; 
unless  it  also  altered  the  estate,  as  by  letting  in  a  power  of  appointment, 
Tickner  v.  Tickner,  8  Atk.  742,  cit.,  or  the  like.  Or  if  a  man  make 
his  will,  and  afterwards  demise  the  estate  for  any  number  of  years,  it  is 
only  a  revocation  pro  tanto.  1  Rol.  Abr.  616,  U.  pi.  1,  2,  8 ;  Coke  v. 
Bullock,  Cro.  Jac.  49 ;  Hodgkinson  v.  Whood,  Cro.  Car.  28 ;  Goodtitle 
V.  Otway,  7  T.  R.  899. 

But  besides  the  revocation  thus  implied  from  a  subsequent  alteration 
of  the  estate,  a  revocation  might  also  be  implied  from  a  total  change 
taking  place  in  the  situation  of  the  testator's  family,  which  was  not  con- 
templated by  the  testator  at  the  time  he  made  his  will,  nor  of  course 
provided  for  by  it.  As  where  an  unmarried  man,  without  children  by  a 
former  marriage,  devised  all  the  property  he  had  at  the  time  of  making 
his  will,  and  left  no  provision  for  any  child  of  a  future  marriage,  the  law 
annexed  to  such  will  the  tacit  condition  that  if  he  afterwards  married, 
and  had  a  child  born  of  such  marriage,  the  will  should  be  revoked. 
Marston  v.  Roe,  in  error,"  8  Ad.  k  £1. 14 ;  8  Law  J.  298,  ex. ;  Christo- 
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pher  7.  Christopher,  4  Burr.  2182 ;  Spragge  y.  Stone,  1  Dong.  S5 ; 
r*aft^i  *^^^  ^'  Lancashire,  5  T.  R.  49.  And  such  revocation  was  not 
L  -I  prevented  bj  a  provision  in  the  will,  or  otherwise,  for  the  future 
wife  alone ;  the  children  of  the  marriage  must  also  have  been  provided 
for.  Marston  v.  Roe,  supra.  But  a  marriage  alone,  2  Selw.  N.  P. 
827,  n.,  or  the  subsequent  birth  of  a  child  or  children,  5  T.  R.  49, 
61,  n.,  even  although  the  birth  were  subsequent  to  the  death  of  the  tes- 
tator, and  he  was  not  aware  of  his  wife  being  enceinte  at  the  time  of  his 
death,  Doe  v.  Barford  et  al.,  4  M.  &  S.  10,  was  not  of  itself  sufficient. 
Nor  would  a  subsequent  marriage  and  the  birth  of  children  be  deemed 
a  revocation  of  a  will,  if  the  will  made  a  prospective  provision  for  such 
a  family ;  Browne  v.  Thompson,  1  Eq.  Ga.  Abr.  413 ;  and  therefore, 
where  a  man  bj  his  will  provided  an  annuity  for  a  woman  who  cohabited 
with  him,  and  desired  that  SOOOZ.  might  be  raised  as  portions  for  any 
children  he  might  have  b j  her ;  and  he  afterwards  married  her,  and  had 
several  children  bj  her :  it  was  holden  that  the  subsequent  marriage 
was  no  revocation  of  the  will.  Kennebel  v.  Scrafton,  2  East,  530.  So, 
if  upon  a  second  marriage,  the  wife  and  any  future  family  were  pro- 
vided for  by  the  settlement,  the  marriage  and  birth  of  issue  was  no 
revocation.  Exp.  Ilchester,  7  Yes.  348.  So,  the  implication  arising 
from  the  subsequent  marriage  and  birth  of  issue  might  be  rebutted  by 
other  circumstances.  Per  Lord  Mansfield,  C.  J.,  Brady  v.  Gabitt,  Dong. 
81.  But  parol  evidence  was  not  admissible  for  that  purpose.  Goodtitle 
v.  Otway,  7  T.  R.  899 ;  2  H.  Bl.  616.  Nor  could  any  evidence,  short 
of  proof  of  republication,  be  received  in  a  court  of  law,  to  show  that 
the  testator  meant  his  will  to  stand  good,  notwithstanding  the  subse- 
quent marriage  and  birth  of  issue.     Marston  v.  Roe,  supra. 

Implied  bbyogation  of  wills  madb  or  rb-bxegutbd  in  or  aftbb 
1838.— By  Stat,  7  W.  4,  &  1  Vict.  c.  26  (which  is  expressly  confined  to 
wills  ^'  made,  or  re-executed,  republished,  or  revived  by  any  codicil,*'  on 
or  after  the  1st  January,  1838,  by  sect.  34),  it  is  enacted,  1.  ^'  That 
every  will  made  by  a  man  or  woman,  shall  be  revoked  by  his  or  her  mar- 
riage (except  a  will  made  in  exercise  of  a  power  of  appointment,  when 
the  real  or  personal  estate  thereby  appointed  would  not  in  default  of 
such  appointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin,  under  the 
Statute  of  Distributions.")    Id.  s.  18. 

2.  ^'  That  no  will  shall  be  revoked  by  any  presumption  of  an  intention 
on  the  ground  of  an  alteration  in  circumstances."     Id.  s.  19. 

3.  ^^  That  no  conveyance  or  other  act,  made  or  done  subsequently  to 
the  execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to  such 
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eetate  or  interest  in  such  real  or  personal  '^'estate  as  the  testator  r^coog-i 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death."  ^  -^ 
Id.  s.  23. 

IV.   REPUBLICATION  OF  A  WILL. 


Bbforb  1888.— Before  the  recent  Statute  of  Wills  (7  W.  4,  &;  1 
Vict.  c.  26),  which  came  into  operation  on  the  1st  of  January,  1838,  a 
republication  of  a  will  might  be  either  express,  or  implied  from  circum- 
stances ;  express,  where  it  waili  actually  re-executed  and  re-attested  with 
all  the  formalities  of  an  original  will ;  Martin  v.  Savage,  1  Yes.  440 ; 
implied,  where  by  some  act  of  the  testator,  he  recognised  his  former  will 
as  his  last  will  and  testament,  or  cancelled  a  will  by  which  the  former 
will  had  been  before  revoked. 

A  codicil  annexed  to  a  will,  or  referring  to  it,  if  duly  signed  and  at- 
tested, amounted  to  a  republication  of  it.  Litton  v.  Falkland,  3  Cha. 
B.  90 ;  Lansdowne's  Case,  10  Mod.  96 ;  Acherley  v.  Vernon,  Com.  R. 
881,  8  Bro.  Pari.  Ga«  85.  And  where  a  man,  having  made  his  will, 
afterwards  endorsed  a  codicil  upon  it,  giving  additional  legacies  and  an- 
nuities, and  a  few  days  before  his  death  made  a  second  codicil,  revoking 
a  portion  of  his  will,  and  confirming  the  residue :  it  was  holden  that 
both  of  these  codicils  operated  as  a  republication  of  the  will,  with  such 
alterations  as  were  introduced  by  them,  and  that  all  three  formed  but 
one  will.    Potter  v.  Potter,  1  Ves.  437. 

Where  a  man  made  a  will  in  1757,  and  another  will  revoking  it  in 
1763,  but  the  latter  will  he  afterwards  cancelled,  and  both  were  found 
among  his  papers  at  his  death,  the  latter  cancelled,  the  former  uncan- 
celled :  the  cancelling  of  the  latter  will,  was  holden  to  amount  to  a  re- 
vival and  republication  of  the  first.  Goodright  v.  Glazier,  4  Burr.  2512, 
Bui.  N.  P.  266.  But  in  this  case,  if  the  first  will  had  been  actually 
cancelled,  cancelling  the  second  would  not  be  a  republication  of  it; 
Burtenshaw  v.  Gilbert,  Gowp.  49 ;  nothing  short  of  an  actual  re-exccu- 
tion  of  it  could  have  that  effect. 

So,  where  a  man,  having  made  his  will,  afterwards  surrendered  certain 
copyhold  lands  ^^  to  the  uses  declared  or  to  be  declared  in  and  by  his 
last  will  and  testament,"  this  was  holden  to  amount  to  a  republication 
of  his  will.     Heylin  v.  Heylin,  Gowp.  130. 

In  or  sincb  1888.— By  stat.  7  W.  4,  &;  1  Vict.  c.  26,  s.  22  (which 
came  into  operation  on  the  1st  of  January,  1838),  it  is  enacted  '^  that 
no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-execution  thereof,  or 
by  a  codicil  executed  in  manner  hereinbefore  required  (see  ante,  p.  879), 
and  showing  an  intention  to  revive  the  same ;  and  when  any  will  or 
codicil,  which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
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r:ieQgiT-|  sliall  bo  ^revIved,  sach  reyiyal  shall  not  extend  to  so  mnch 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shown." 

And  under  this  Act,  a  will  of  lands  made  before  the  Ist  of  January, 
1838,  and  revoked,  may  be  republished  after  that  day  by  a  codicil 
signed  in  the  presence  of,  and  attested  by,  two  witnesses  only.  Andrews 
V,  Turner,^  8  Ad,  k  El.  N.  C.  177. 

Effect  of  it. — The  republication  of  a  will  which  was  revoked,  has 
the  effect  of  reviving  it,  and  of  communicating  to  it  the  same  force  and 
effect  it  would  have  had,  if  it  never  had  been  revoked. 

Before  the  late  Statute  of  Wills,  already  mentioned,  there  was  also 
another  effect  of  republication,  whether  the  will  had  been  revoked  or 
not,  which  it  is  material  to  consider,  namely,  that  in  such  a  case  the 
will  took  effect  from  the  time  of  its  republication,  and  had  the  same  force 
and  effect  as  if  it  were  then  executed  and  attested  for  the  first  time.  So 
that  if  the  testator  purchased  other  lands  after  the  making  of  his  will 
and  before  the  republication  of  it,  such  lands  would  pass  by  the  will,  if 
there  were  apt  words  in  it  sufficient  to  comprehend  them.  If  a  man  had 
lands  named  A.  B.  and  C.  at  the  time  he  made  his  will,  and  he  afterwards 
purchased  land  called  D.  and  then  republished  his  will : — if  the  devise 
in  the  will  were  of  all  his  lands,  or  the  like,  D.  would  pass ;  but  if  he 
had  devised  by  name,  A.  B.  and  G.  then  D.  would  not  pass,  because 
there  were  no  general  words  in  the  will  under  which  it  could  be  com- 
prehended. Heylin  v.  Heylin,  Cowp.  130,  per  Ld.  Mansfield,  C.  J. 
And  where  a  man  having  devised  all  his  freehold  and  copyhold  estates 
to  several  uses,  afterwards  purchased  other  copyhold  lands,  which  he 
surrendered  'Ho  the  uses  declared  or  to  be  declared  in  and  by  his  last 
will  and  testament :"  it  was  holden  that  this  surrender  amounted  to  a 
republication  of  the  will,  and  that  the  after-acquired  copyholds  passed 
under  it.  Heylin  v.  Heylin,  supra.  So  where  a  man  devised  all  his 
lands,  and  afterwards  purchased  others,  and  then  republished  his  will  by 
a  codicil,  making  some  alterations  in  it,  declaring  thereby  that  he  ratified 
and  confirmed  his  said  will,  except  in  the  alterations  in  the  codicil  men- 
tioned :  the  after-purchased  lands  were  holden  to  pass  by  the  will ;  and 
this  decision  was  affirmed  in  the  House  of  Lords.  Acherley  v.  Vernon, 
Com.  R.  881,  3  Bro.  Pari.  Ca.  85 ;  S.  P.  Barnes  v.  Crow,  1  Ves.  Jun. 
486,  4  Bro.  R.  2 ;  Qoodtitle  v.  Meredith,  2  M.  &  S.  5 ;  Piggott  v.  Wal- 
ler, 7  Yes.  98.  But  where  a  man  devised  all  his  freehold  and  copyhold 
lands  to  trustees,  upon  certain  trusts;  and  he  afterwards  purchased 
other  lands ;  and  he  then  made  a  codicil,  whereby  after  reciting  that  he 
had  devised  all  his  freehold  and  copyhold  lands  to  trustees,  he  revoked 
the  same  so  far  as  related  to  two  of  the  trustees  named  in  the  will,  and  de» 
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vised  his  said  lands  to  the  other  trustees  upon  the  same  '^'trusts :  r^tooon 
it  was  holden  that  the  after-acquired  lands  did  not  pass  by  the  ~' 

will,  for  it  appeared  clearly  to  have  been  the  intention  of  the  testator  to 
have  devised  only  to  the  remaining  trustees  the  same  lands  which  had 
been  originally  devised  to  all  of  the  trustees  by  the  will.  Strathmore  v. 
Bowes,  7  T.  R.  482 ;  see  Marston  v.  Roe,^  in  error,  8  Ad.  &  El.  14,  8 
Law  J.  293,  ex. 

But  by  Stat.  7  W.  4,  &  1  Vict.  c.  26,  s.  24,  it  is  now  enacted,  "  that 
every  will  shall  be  construed,  with  reference  to  the  real  estate  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will."  And  even  inhere  a  will  was  made 
in  1837,  before  this  Act  came  into  operation,  but  a  codicil,  regularly 
executed,  was  added  to  it  in  February,  1888,  after  the  Act  was  in  force, 
which  codicil  amounted  to  a  republication  of  the  will ;  and  the  testator 
afterwards  purchased  other  lands  :  the  court  held  that  the  after-acquired 
lands  passed  by  the  will ;  the  will  being  republished  by  the  codicil  in 
February,  1888,  immediately  became  a  will  of  that  date ;  and  that  being 
after  the  above  statute  came  into  operation,  the  effect  of  the  24th  sec- 
tion, above  mentioned,  was  to  give  it  the  operation  of  a  will  made  im- 
mediately before  the  death  of  the  testator,  and  that  it  consequently 
passed  the  after-acquired  property.     Doe  v.  Walker,  18  Law  J.  153,  ex. 

v.   EVIDENGB  TO   IMPBAGH   THB  WILL. 

1.  The  party  impeaching  the  will,  may  prove  it  to  have  been  forged. 
And  he  is  not  concluded  by  the  evidence  of  persons  whose  names  appear 
to  it  as  witnesses  of  its  execution,  but  he  may  call  others  to  prove  it  a 
forgery.  See  as  to  the  proof  or  disproof  of  handwriting,  ante,  p.  8. 
Where  the  handwriting  of  a  deceased  witness  to  the  attestation  of  a  will, 
was  proved.  Heath,  J.  allowed  the  opposite  party  to  give  in  evidence, 
that  the  deceased  had  in  his  dying  moments  acknowledged  that  he  had 
been  concerned  in  forging  the  instrument  attested.  Anon.  6  East,  195, 
cit.,  and  see  Wright  v.  Littler,  8  Burr.  1255.     Sed  qu. 

2.  Or  he  may  prove  that  the  will  was  not  executed  or  attested  in  the 
manner  required  by  the  statute ;  and  in  this,  he  will  not  be  concluded 
by  the  evidence  of  the  attesting  witnesses,  but  may  call  other  witnesses 
who  can  prove  the  objection.     See  ante,  p.  877,  878. 

8.  Or,  admitting  the  will  to  have  been  duly  attested,  he  may  prove 
that  a  fraud  was  practised  upon  the  testator,  to  induce  him  to  sign  it ; 
and  this  will  be  a  good  defence  in  law,  as  well  as  in  equity.  Bransby 
y.  Kerridge,  Bull.  N.  P.  266.  And  therefore  where  the  testator,  at  the 
time  of  executing  his  will,  asked  whether  the  contents  were  the  same  as 
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a  former  wiU,  and  was  answered  in  the  affirmative,  but  which 
*-  J  was  not  the  fact; — ^parol  ^evidence  of  this  was  admitted,  in 
order  to  set  aside  the  latter  will  on  the  groand  of  fraud*  Doe  v.  Allen, 
8  T.  R.  147. 

So  evidence  may  be  given  that  one  will  was  substituted  for  another.  Id. 

4.  Or,  admitting  the  will  to  have  been  duly  attested,  he  may  prove 
that  it  was  afterwards  revoked.  See  ante,  p.  380.  And  on  the  other 
hand,  the  party  in  support  of  the  will  may  prove  that  it  was  since  re- 
published.    See  ante,  p.  886. 

5.  Or  he  may  prove  that  the  testator,  at  the  time  he  made  his  will, 
was  under  the  age  of  twenty-one  years.  A  will  of  lands  executed  by  a 
minor,  was  declared  vi^id  by  the  old  Statute  of  Wills,  84  &  35  Hen.  8, 
c.  5,  s.  14 ;  and  also  by  the  late  statute,  7  W.  4,  and  1  Vict.  c.  26,  s. 
7,  it  is  enacted,  '^  that  no  will,  made  by  any  person  under  the  age  of 
twenty-one  years,  shall  be  valid." 

6.  Or  he  may  prove  that  the  testatrix  was  a  married  woman,  at  the 
time  she  made  her  will.  By  stat.  7  W.  4,  and  1  Vict.  c.  26,  s.  8,  ''  no 
will  made  by  any  married  woman,  shall  be  valid,  except  such  a  will  as 
might  have  been  made  by  a  married  woman  before  the  passing  of  this 
Act ;'' — that  is  to  say,  except  a  will  made  under  a  power  of  appointment. 
By  Stat.  34  &  35  Hen.  8,  c.  5,  s.  14,  a  will  of  lands  by  a  married 
woman,  was  declared  to  be  void ;  but  notwithstanding  that  Act,  the  ex- 
ecution of  a  power  of  appointment  by  a  married  woman,  by  will,  although 
she  thereby  devised  lands,  was  holden  not  to  be  within  the  Act,  the 
will  in  such  a  case  operating,  not  as  a  devise,  but  as  an  appointment 
under  the  power.  Southby  v.  Stonehouse,  2  Ves.  610 ;  Wright  v. 
Cadogan,  2  Eden,  239.  So,  it  is  said  that  a  woman,  whose  husband 
has  abjured  the  realm,  or  has  been  banished  for  life  by  Act  of  Parlia- 
ment, may  in  all  things  act  as  a  feme  soUy  and  may  therefore  make  a 
will  of  her  lands.     Co.  Lit.  133,  a. ;  Portland  v.  Prodger,  2  Yern.  104. 

7.  Or  he  may  prove  that  the  testator,  at  the  time  he  made  his  will, 
was  a  person  of  non-sane  memory.  It  was  expressly  enacted  by  stat. 
34  &  35  Hen.  8,  c.  5,  s.  14,  that  a  will  of  lands  by  a  person  of  non-sane 
memory  should  be  void.  This  statute  has  been  repealed  by  stat.  7  W. 
4,  and  1  Vict.  c.  26,  s.  2,  and  no  enactment  substituted  for  it.  But 
still  it  is  clear  that  a  will  made  by  an  idiot,  or  person  of  non-sane 
memory, — ^a  person  not  having  a  disposing  mind, — ^may  be  treated  as  a 
nullity.  If  the  testator  were  an  idiot,  his  will  is  wholly  void,  under 
whatever  circumstances  it  may  have  been  made,  and  however  reasonable 
and  sensible  it  may  be :  Swinb.  p.  11,  s.  4 :  but  proving  a  man  a  lunatic, 
is  onlj prima  f (me  evidence  of  his  will  being  void;  and  the  devisee  may 
prove  that  he  was  used  to  have  lucid  intervals,  and  that  during  one  of 
these  intervals  the  will  was  made.     Swinb.  p.  11,  s.  3. 

8.  Or  he  may  object  that  the  testator  was  but  joint  tenant  with  ano- 
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ther  person  of  the  lands  devised;  for  a  joint-tenant  '^'cannot  de-  rj„QQ/xT 
vise  his  estate,  until  he  have  first  made  partition ;  his  co-tenant  *-  -^ 
being  entitled  to  his  moietj  bj  survivorship,  he  cannot  make  partition, 
or  make  any  disposition  whatever  of  his  moietj,  by  an  instrument  to 
take  efiiect  after  his  death.  Even  where  a  joint-tenant  devised  his  moi- 
ety, and  afterwards  made  partition,  and  then  died,  the  court  held  that  as 
there  was  no  republication  of  the  will  after  the  partition,  the  moiety  did 
not  pass  by  the  will.  Swift  v.  Roberts,  3  Burr.  1488 ;  1  W.  Bl.  476, 
But  in  the  case  of  a  will  made  or  re-executed  on  or  after  the  Ist  Janu- 
ary, 1838,  such  an  estate  would  pass,  by  force  of  the  24th  section  of 
Stat.  7  W.  4,  and  1  Vict.  c.  26  (ante,  p.  888),  if  partition  have  been 
made  at  any  time  during  the  lifetime  of  the  testator. 


SECTION    VII. 
EVIDENCE  IN  EJECTMENT  BY  LANDLORD  AGAINST  TENANT. 

1.  Upon  the  Expiration  of  the  tenancy. 

2.  For  a  Forfeiture. 

I.   EVIDENCE   IN   EJECTMENT  BT  LANDLORD  AGAINST  TENANT   UPON  THE 

EXPIRATION   OP  THE  TENANCY. 

Tenancy  at  will. — A  tenancy  at  will,  is,  where  lands  or  tenements 
are  let  by  one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of 
the  lessor,  by  force  of  which  lease  the  lessee  is  in  possession.    Lit.  s. 
68.     And  in  law  it  is  holden  at  the  will  of  both  parties  respectively,  ot 
the  lessee  as  well  as  of  the  lessor,  although  by  the  terms  of  the  con- 
tract it  be  expressed  to  be  holden  at  the  will  of  the  lessor  only ;  Co- 
Lit.  55,  a.;  so  that  either  party  may  determine  it.    But  a  tenancy  at 
will  may  also  arise  by  implication  of  law,  as  well  as  by  express  words. 
If,  for  instance,  a  tenant  enter  into  possession  of  lands  under  a  lease 
which  is  void,  he  is  tenant  at  will  to  the  lessor.     Denn  v.  Fearneide, 
1  Wils.  176.     If  a  party  be  let  into  possession  of  land,  under  a  contract 
for  the  sale  of  it,  which  is  not  afterwards  completed,  he  is  tenant  at 
will  to  the  vendor.    Ball  v.  Cullimore,  2  Or.  M.  &  R.  120 ;  (*)  Doe  v. 
Chamberlain,  9  Law  J.  88,  ex.    And  where  a  minister  of  a  dissenting 
congregation,  after  his  election,  was  placed  in  possession  of  a  chapel 
and  dwelling-house  by  certain  persons  in  whom  the  legal  fee  was  vested, 
in  trust  to  permit  and  suffer  the  chapel  to  be  used  for  the  purposes  of 
religious  worship :  it  was  holden  that  he  was  a  mere  tenant  at  will  to 
those  persons,  and  that  his  interest  was  determinable  by  a  demand  of 
possession,  without  any  notice  '*'to  quit.     Doe  v*  Jones  et  al.,' 
10  B.  k  C.  718 ;  Doe  v.  M'Kaeg,  Id.  721.    If,  however,  an  t  ^^^J 
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annual  rent  be  reserved,  it  will  rebut  this  implication,  and  the  court 
will  deem  it  to  be  a  tenancy  from  year  to  year.  Roe  v.  Rees,  2  W.  Bl. 
1171,  per  De  Grey,  C.  J.  So  payment  of  rent  for  a  year  will  rebut  it,  and 
make  it  a  holding  from  year  to  year.      Doe  v.  Dodd,^  2  Nev.  &;  M.  838. 

A  tefuncy  at  will  may  be  determined,  either  expressly,  or  by  matter 
of  implication.  The  mode  of  determining  it  expressly,  by  either  party, 
is  by  a  demand  of  possession  on  the  part  of  the  lessor,  or  by  an  express 
declaration  by  the  lessee  that  he  will  hold  no  longer ;  and  which,  if 
made  off  the  land,  must  be  by  a  notice  in  writing.  Co.  Litt.  55,  b.  If 
the  lessor  determine  his  will  verbally,  it  must  be  upon  the  land ;  Id. ; 
and  where  a  demand  of  possession  was  made  upon  the  premises  to  the 
wife  of  the  undertenant,  it  was  holden  to  determine  the  will,  and  that 
the  lessor  might  thereupon  bring  an  ejectment.  Roe  v.  Street,*  4 
Nev.  &  M.  42.  But  a  mere  verbal  declaration  of  the  lessee,  that  he 
will  not  hold  the  lands  any  longer,  does  not  determine  the  estate,  unless 
he  also  waive  the  possession.  Go.  Litt.  55,  b.,  57,  a.  A  determination 
of  the  will,  however,  may  be  implied  from  any  act  of  ownership  exer- 
cised by  the  lessor,  which  is  inconsistent  with  the  nature  of  the  estate ; 
as  if  he  make  a  feoffment,  and  give  livery  of  seisin  upon  the  land,  even 
although  the  lessee  be  not  present  nor  assent  to  it ;  Ball  v.  CuUimore, 
2  Gr.  M.  &  R.  120  ;(*)  or  make  a  lease  of  the  lands,  to  commence  im- 
mediately ;  Dinsdale  v.  lies,  2  Lev.  88 ;  or  enter  upon  the  land  and  cat 
timber ;  Go.  Litt.  55,  b. ;  or  do  any  other  act  showing  that  he  has  de- 
termined the  will ; — this  will  have  the  effect  of  putting  an  end  to  the 
lessee's  interest.  And  on  the  other  hand,  any  act  of  desertion  by  the 
tenant,  or  other  act  inconsistent  with  this  estate,  will  operate  as  a  de- 
termination of  the  estate ;  as  if  he  assign  over  the  land  to  another,  or 
commit  an  act  of  waste,  his  estate  is  thereby  determined.  Go.  Litt. 
55,  b.  And  lastly,  if  either  party  die,  or  be  outlawed,  the  estate  is 
thereby  determined.     Go.  Litt.  55,  b.,  57,  a.,  5  Go.  116. 

In  ejectment  against  a  tenant  at  will,  the  lessor  of  the  plaintiff  has 
only  to  prove  the  tenancy,  and  the  act  by  which  it  was  determined ; — 
which  act  must  appear  to  have  been  done  before  the  date  of  the  demise 
in  the  declaration,  and  within  the  time  limited  in  that  respect  by  the 
Statute  of  Limitations. 

Tenancy  for  life. — If  land  be  let  to  a  man  for  his  own  life,  and  he 
die,  the  lessor  may  immediately  commence  an  ejectment  against  any 
person,  who  may,  at  the  time,  be  in  the  occupation  of  it.  So,  if  land 
be  let  to  a  man  for  the  life  of  another,  and  the  cestui  que  vie  die,  and 
the  lessee  hold  over :  the  lessee  thereupon  becomes  tenant  at  sufferance, 
and  the  lessor  may  recover  the  land  from  him  in  ejectment,  without  de- 
mand or  notice  of  any  kind.  In  these  cases,  the  lessor  of  the  plaintiff 
will  have  merely  to  prove  the  tenancy  and  the  death. 
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♦Tenancy  for  term  op  tears. — If  land  be  let  to  a  tenant  p^oQoi 
for  a  term  of  years,  the  lessor,  immediately  upon  the  expiration  ^  -' 
of  the  term,  may  commence  an  ejectment  for  the  recovery  of  the  land, 
without  any  demand  or  notice.^  And  all  the  landlord  in  that  case  will 
have  to  prove,  will  be  the  demise : — if  by  a  written  lease,  he  lAst  pro- 
duce and  prove  it,  or  a  counterpart  of  it ;  Roe  v.  Davis,  7  East,  363 ; 
if  by  parol,  he  must  give  parol  evidence  of  it ;  and  care  must  be  taken 
that  it  appear  from  the  evidence  thus  given,  that  the  tenancy  expired 
before  the  day  of  the  demise  laid  in  the  declaration. 

If  the  demise  were  for  a  certain  term,  but  determinable  at  a  shorter 
period  upon  notice :  then,  besides  proving  the  demise,  the  landlord  must 
also  prove  the  notice  and  the  service  thereof. 

Tenancy  from  year  to  year. — ^Where  a  man  lets  lands,  &c.,  to 
another  as  tenant  from  year  to  year,  he  cannot  bring  an  ejectment  to 
recover  possession  of  them,  until  he  shall  have  first  determined  the 
tenancy,  by  giving  a  notice  to  quit :  for  until  the  tenancy  be  determined, 
he  has  no  right  of  entry.  And  there  is  no  difference  between  houses 
and  land  in  this  respect ;  the  same  notice  must  be  given  in  both  cases. 
Right  V.  Darby,  1  T.  R.  159,  162,  163.  As  to  this  notice,  see  more 
particularly  post,  p.  893. 

A  tenancy  from  year  to  year,  is  either  created  by  express  stipulation 
between  the  parties  (as  where  it  is  agreed  between  them,  that  the 
tenant  shall  hold  from  year  to  year  so  long  as  both  parties  please),  or 
it  is  implied  by  law.  If  it  be  agreed  that  the  tenant  shall  pay  so  much 
a  year  for  the  premises,  without  mention  of  any  term,  it  shall  be  deemed 
a  tenancy  from  year  to  year.  See  Doe  v.  Browne,  8  East,  166.'  So, 
upon  proof  of  payment  of  rent  by  the  tenant,  and  in  the  absence  of  all 
evidence  as  to  the  term,  the  jury  will  be  directed  to  presume  a  tenancy 
from  year  to  year.  So,  where  a  tenant  holds  over  after  the  expiration 
of  a  term  for  years, — if  his  landlord  receive  rent  due  after  the  expira- 
tion of  the  term,  he  thereby  creates  a  new  tenancy ;  and  in  the  absence 
of  evidence  of  an  express  stipulation  upon  the  subject,  it  shall  be 
deemed  a  tenancy  from  year  to  year.  Roe  v.  Ward,  1  H.  Bl.  97.  So, 
if  a  lease  be  void  as  against  a  remainderman,  he  has  a  right  of  entry 
presently  upon  his  estate  becoming  an  estate  in  possession,  and  he  may 
recover  the  premises  in  an  ejectment ;  but  if  he  receive  rent  from  the 
tenant,  he  cannot  afterwards  maintain  an  ejectment,  without  giving  a 
notice  to  quit.  Doe  v.  Watts,  7  T.  R.  83 ;  Doe  v.  Browne,  8  East,  166. 
But  this  presumption  or  implication,  like  all  others,  may  be  rebutted  by 

*  A  landlord  may  treat  a  tenant  holding  over,  after  a  term,  as  a  tenant  from  year 
to  year^  or  as  a  trespasser,  at  his  election.  HerophiU  v.  Flynn,  2  Penn.  Stat.  R.  144; 
Overdeer  v.  Lewis,  1  Watts  &  Seiig.  90. 
Lesley  v.  Randolph,  4  Rawle,  123. 
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circumBtances,  which  show  the  intention  of  the  parties  to  have  been 
otherwise.     See  post,  p.  394. 

Where  a  landlord  brings  an  ejectment  against  a  tenant  who  has 
holden  from  year  to  year,  and  the  tenancy  has  been  determined  by  a 
notice  to  quit, — he  must  prove : 

r*ftQ5n  *^*  ^^^  tenancy,  and  the  time  at  which  the  year  of  the 
L  J  tenancy  ended, — by  parol  or  other  evidence  of  the  holding,  or 
by  proof  of  an  attornment  or  payment  of  rent  by  the  tenant.  Vide 
infra. 

2.  If  the  defendant  were  tenant  from  year  to  year  to  the  person 
under  whom  the  lessor  of  the  plaintiff  claims,  and  had  never  as  yet 
paid  rent  to  the  latter,  the  derivative  title  of  the  lessor  of  the  plaintiff, 
by  descent  or  purchase,  must  also  be  proved. 

8.  The  plaintiff  must  prove  the  service  of  the  notice  to  quit,  as 
directed  post,  p.  398.  If  the  notice  were  attested  by  a  witness,  it  must 
be  proved  by  such  attesting  witness,  or  his  absence  accounted  for ;  proof 
that  it  was  served  personally  upon  the  tenant,  and  that  he  read  it  and 
did  not  object  to  it,  is  not  sufficient.  Doe  v.  Durnford,  2  M.  &  S.  62. 
But  where  a  notice  is  served  thus  personally  upon  the  tenant,  and  he 
makes  no  objection  to  it  at  the  time,  this  is  a  presumptive  evidence  that 
the  expiration  of  the  year  of  the  tenancy  corresponds  with  the  notice, 
and  throws  the  onus  of  disproving  it  upon  the  defendant.  Doe  v. 
Forster,  13  East,  405 ;  Thomas  v.  Reece  Thomas,  2  Camp.  657.  And 
where  a  notice  was  given  on  the  22d  March  to  quit  at  the  expiration  of 
the  current  year  of  the  tenancy,  and  a  declaration  in  ejectment,  laying 
the  demise  on  the  1st  November,  was  on  the  16th  January  following 
served  upon  the  tenant,  who  at  the  time  made  no  objection  to  the  notice 
to  quit,  but  said  he  should  go  out  as  soon  as  he  could  fit  himself:  this 
was  holden  to  be  primd  facie  evidence  that  the  tenancy  commenced  at 
Michaelmas  and  was  determined  before  the  day  of  the  demise,  it  ap- 
pearing that  the  rent  was  payable  on  the  usual  quarterly  days,  but  there 
being  no  direct  evidence  of  the  commencement  of  the  tenancy.  Doe 
V.  Woombwell,  2  Gamp.  559 ;  see  Oakapple  v.  Copous,  4  T.  R.  861, 
semb.  cont.  Or  if  the  defendant  have  expressly  admitted  at  what  time 
the  year  of  the  tenancy  expires,  he  shall  not  afterwards  be  allowed  to 
contradict  his  admission.  Doe  v.  Lambly,  2  Esp.  635.  Where  the 
landlord  proved  payment  of  rent  by  the  defendant,  and  half  a  year's 
notice  to  quit ;  it  was  holden  that  he  could  not  be  turned  round  by  his 
witness  proving,  on  cross-examination,  that  an  agreement  relative  to  the 
land  in  question  was  produced  at  a  former  trial  between  the  same  par- 
ties, and  was,  on  the  morning  of  the  then  trial,  seen  in  the  hands  of  the 
plaintiff's  attorney,  but  the  contents  of  which  the  witness  did  not  know, — 
no  notice  having  been  given  by  the  defendant  to  produce  such  paper ; 
ibr  although  it  might  be  an  agreement  relative  to  the  land,  it  might  not 
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affect  the  matter  in  judgment,  nor  even  have  been  made  between  the 
present  parties.     Doe  v.  Morris,  12  East,  237. 
We  shall  now  consider,  in  detail,  the 

NOTIGB  TO   QinT. 

In  what  cases. — A  notice  to  quit  is  required  by  law,  or  by  local 
custom,  or  by  express  stipulation  between  the  parties.  In  *the  pj„qqj^t 
latter  case,  the  notice  must  be  such  as  has  been  agreed  upon,  ^  ^ 
whether  the  same  would  be  required  by  law,  or  be  sufficient,  if  no  such 
stipulation  existed.  See  Doe  v.  Baffan,  6  Esp.  4 ;  Doe  y.  Bell,  5  T. 
B.  471 ;  Doe  v.  Dobell,'  1  Ad.  &  El.  N.  0.  806 ;  Berry  v.  Lindley,  11 
Law  J.  27,  cp.  And  therefore  if  it  be  agreed  between  the  parties  that 
the  tenant  shall  quit  at  a  quarter's  notice,  of  course  a  quarter's  notice 
only  is  necessary.  See  Doe  y.  Green,  and  the  other  cases  cited  post, 
p.  897.  Where  it  is  required  by  local  custom,  the  custom  will  be  con- 
sidered as  engrafted  upon  and  forming  part  of  the  contract  between  the 
parties,  and  must  be  complied  with. 

In  the  absence  of  express  stipulation  or  local  custom  upon  the  sub- 
ject, if  a  tenant  hold  his  laud  or  house,  &c.,  from  year  to  year,  expressly 
or  impliedly,  either  the  landlord  or  he  may  determine  the  tenancy,  by 
giving  a  half  year's  notice  to  quit,  Parker  v.  Constable,  8  Wils.  25, 
ending  with  the  year  of  the  tenancy :  Bight  v.  Darby,  1  T.  B.  159 ; 
Doe  y.  Bell,  5  T.  B.  271 ;  as  if  the  tenant  hold  from  Christmas  to 
Christmas,  the  notice  must  be  giyen  half  a  year  at  least  before  Christ- 
mas, to  quit  at  Christmas.  So,  if  the  year  of  the  tenancy  end  on  the 
25th  March,  a  notice  to  quit  given  on  the  28th  September  preceding, 
will  be  sufficient.  Boe  d.  Durrant  v.  Doe,**  6  Bing.  574.  And  half  a 
year's  notice  must  thus  be  given,  although  the  rent  be  reserved  quar- 
terly or  otherwise.  Spirley  v.  Newman,  2  Esp.  266.  And  the  same 
where  a  tenancy  from  year  to  year  is  implied  by  law,  for  holding  over, 
or  from  the  payment  of  rent  or  the  like.  See  Doe  v.  Stennett,  2  Esp. 
217 ;  Doe  v.  Watts,  7  T.  B.  83 ;  Denn  v.  Bawlings,  10  East,  261 ; 
Doe  V.  Browne,  8  East,  166  ;  Doe  v.  Noden,  2  Esp.  580  ;  Doe  v.  Ward, 
1  H.  Bl.  97;  Doe  v.  Walker,  7  T.  B.  478;  Doe  v.  PuUen,  2  Hodg.  89 ; 
Doe  v.  Dodd,*"  2  Nev.  k  M.  888.  So,  such  notice  must  be  given  by  a 
remainderman,  when  he  becomes  entitled  in  possession  to  land  pre- 
viously let  to  a  tenant  from  year  to  year,  before  such  tenancy  can  be 
determined  ;  Maddon  v.  White,  2  T.  B.  159 ;  and  the  notice  must  be  a 
half  year's  notice  ending  with  the  year  of  the  tenancy.  Doe  v.  Ward, 
1  H.  Bl.  97 ;  Doe  v.  Walker,  7  T.  B.  478.  But  if  the  tenancy  were 
such  as  to  be  determined  by  the  death  of  the  tenant  for  life,  the 
remainderman  may  of  course  recover  the  premises  in  ejectment,  without 
giving  any  previous  notice  to  quit,  unless  he  have  impliedly  created 

■  Eng.  Com.  Law  R.,  vol.  41.  ^  Id.  19.  «  Id.  28. 
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a  tenancy  from  year  to  year  with  the  occupying  tenant,  by  receiving 

rent  from  him,  Doe  v.  Morse/  1  B.  &  Ad.   365 ;  Doe  v.  Forward, 

11  Law  J.  321,  qb.,  or  the  like.     So,  an  incumbent  may  maintain 

ejectment  for  the  glebe  land,  against  the  tenants  from  year  to  year  of 

his  predecessor,  without  giving  notice  to  quit.     Doe  v.  Carter,*  Ry.  k 

M.  237. 
In  like  manner,  if  the  tenancy  be  from  half  year  to  half  year,  half  a 

year's  notice  to  quit  must  be  given ;  if  from  quarter  to  quarter,  a  quar- 
ter's notice ;  if  from  month  to  month,  a  month's  notice ;  and  if  from 
P^QQc-i  week  to  week,  a  week's  notice :  see  Doe  v.  "^Hazell,  1  Esp.  94  ; 
Doe  V.  Raffan,  6  Esp.  4, — ^if  there  be  a  usage  to  that  effect, 
see  Huffell  v.  Armistead,'  7  Gar.  &  P.  56,  and  there  be  no  express 
stipulation  to  the  contrary.     See  6  East,  124,  n.  per  Ld.  Mansfield. 

But  where  the  tenancy,  by  express  stipulation,  is  to  end  on  a  certain 
day,  then  a  notice  to  quit  is  not  necessary.^  Cobb  v.  Stokes,  8  East, 
358 ;  Messenger  v.  Armstrong,  1  T.  R.  54 ;  Right  v.  Darby,  1  T.  B. 
162.  Nor  is  it  necessary,  where  the  tenant  holds  under  an  adverse  title, 
Doe  V.  Williams,  Cowp.  622,  and  see  Doe  v.  Quigley,  2  Camp.  505 ; 
Doe  V.  Bradbury,  2  D.  &  R.  706,  or  has  done  any  act  which  amounts  to 
a  disclaimer  or  disavowal  of  his  lessor's  title.  Doe  v.  Pasquali,  Peake, 
196.  See  Doe  v.  Cooper,^  1  M.  &  Gr.  135 ;  Doe  v.  Pitman,''  2  Nev.  & 
M.  672 ;  Doe  v.  Parker,'  Gow,  180 ;  Doe  v.  Evans,  9  Mees.  k  W.  48  ;(*) 
Doe  V.  Grubb,"'  10  B.  k  C.  816 ;  Doe  v.  Long  et  al.*  9  Car.  k  P.  773. 
Nor  is  it  necessary  to  be  given  by  a  mortgagee  to  the  mortgagor,  even 
although  he  have  stipulated  to  pay  the  interest  in  the  name  of  rent,  or 
have  actually  attorned  tenant  to  the  mortgagee.^  Doe  v.  Tom,  12  Law 
J.  264,  qb.  Nor  is  it  necessary  to  be  given  by  the  mortgagee  to  the 
tenant  in  possession,  Doe  v.  PuUen,"*  2  Bing.  N.  C.'749,  if  the  tenancy 
were  created  by  the  mortgagor  after  the  date  of  the  mortgage ;  Keech 
V.  Hall,  1  Dougl.  21 ;  Thunder  v.  Belcher,  3  East,  449 ;  Doe  v.  Boul- 
ton,  6  M.  &  S.  148  ;  see  Doe  v.  Goldwin,  10  Law  J.  275,  qb. ;  nor  by 
a  tenant  by  elegit,  if  the  tenancy  have  been  created  by  the  creditor  after 
the  date  of  the  judgment ;  Doe  v.  Hilder,  2  B.  &  A.  782 ;  nor  by  a 
master,  whose  servant  occupies  the  premises  in  question.  Doe  v.  Derry,' 
9  Car.  &  P.  494.  And  where,  by  a  contract  for  the  purchase  of  land,  the 
vendee  was  let  into  possession  immediately,  and  was  to  pay  five  per  cent. 

'  Logan  V.  Herron,  8  Serg.  &  R.  459;  Hamit  v.  Lawrence,  2  A.  K.  Marsh.  366; 
Bedford  v.  M'Elherron,  2  Serg.  &  R.  49. 

'  In  New  York  a  mortgagor  is  held  entitled  to  notice,  though  his  assignee  is  not  i' 
Jackson  v.  Langhead,  2  Johns.  75;  Jackson  v.  Hopkins,  17  Johns.  487;  Jackson  v- 
Green,  4  Johns.  186 ;  Jackson  v.  Chase,  2  Johns.  84 ;  Jackson  v.  Fuller,  4  Johns.  215; 
Jackson  v.  Rogers,  1  Johns.  Cas.  33 ;  Jackson  v.  Lawson,  17  Johns.  300 ;  Jackson  v. 
Hopkins,  18  Johns.  487. 

<!  Eng.  Com.  Law  R.,  vol.  20.        •  Id.  21.        ^  Id.  32.        >  Id.  39.        i"  Id.  28. 
^  Id.  5.  k  Id.  21.  I  Id.  38.        -  Id.  29. 
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interest  on  the  purchase  money,  if  the  contract  was  not  completed  within 
three  months,  until  its  completion ;  the  contract  was  not  completed 
within  the  time,  and  he  remained  in  possession,  but  paid  no  interest :  it 
was  holden  that  the  vendor  might  maintain  ejectment  against  the  vendee 
without  giving  a  notice  to  quit,  as  the  latter  was  nothing  more  than  a 
tenant  at  will.     Doe  v.  Ghamberlaine,  9  Law  J.  88,  ex.^ 

Bt  landlord. — It  must  be  given  bj  the  landlord,  or  bj  the  person 
who  may  have  succeeded  him  in  the  title,  as  heir,  assignee,  &c.,  or  bj 
his  agent.  See  Doe  v.  Phillips,  2  Chit.  170 ;  Roe  v.  Pearce,  2  Gamp. 
96 ;  Doe  v.  Read,  12  East,  57.  A  notice  to  quit  given  by  one  of  two 
joint-tenants,  will  have  the  effect  of  determining  the  tenancy  as  to  his 
moiety ;  Doe  v.  Chaplin,  3  Taunt.  120 ;  but  if  it  be  intended  to  de- 
termine the  tenancy  as  to  all,  if  given  by  one,  it  must  either  be  signed 
by  all,  or  given  expressly  on  behalf  of  all ;  Doe  v.  Summersett,"  1  B. 
k  Ad.  135 ;  Doe  v.  Hulme,  2  M.  &  R.  433 ;  Doe  v.  Hughes,  10  Law  J. 
185,  ex. ;  and  see  Alford  v.  Vickery,**  Car.  &  M.  180 ;  ♦or  if  p^i^oQ^n 
given  by  an  agent  on  behalf  of  all,  it  will  determine  the  tenancy  *-  ^ 
as  to  all,  although  he  be  authorized  by  one  of  them  only;  Doe  v.  Hughes, 
7  Mees.  k  W.  139  ;{*)  and  it  is  sufficient  if  his  authority  be  subsequently 
recognised  by  them,  Goodtitle  v.  Woodward,^  8  B.  &  A.  689 ;  Doe  v. 
Sybourn,  2  Esp.  877 ;  but  see  Doe  v.  Walters,'  10  B.  &  C.  626 ;  pro- 
vided  such  recognition  be  before  the  day  of  the  demise  laid  in  the 
declaration.  Doe  v.  Walters,  supra.  But  if  a  notice  to  quit  be  given 
by  the  agent  of  an  agent,  it  is  not  sufficient,  unless  it  be  recognised  by 
the  principal.  Doe  v.  Robinson,'  3  Bing.  N.  C.  677.  If  the  notice  be 
given  by  a  corporation,  it  will  be  sufficient  if  it  be  signed  by  their 
steward,  without  proving  that  he  had  authority  under  seal  to  do  so.  Doe 
V.  Pierce,  2  Camp.  96.  The  authority  may  also  in  some  cases  be  im- 
plied, from  other  acts  which  the  agent  is  expressly  authorized  to  do :  as, 
for  instance,  where  a  receiver  appointed  by  the  Court  of  Chancery,  with 
a  general  authority  to  let  the  land  to  tenants  from  year  to  year,  it  was 
holden  that  he  had  thereby  also  authority  to  determine  such  tenancies 
by  a  regular  notice  to  quit.     See  Doe  v.  Read,  12  East,  57. 

It  must  be  given  to  the  landlord's  immediate  tenant,  see  Lake  v. 
Smith,  1  B.  &  P.  174,  or  to  his  executor  or  other  personal  representa- 

'  In  what  cases  notice  to  quit  is  or  is  not  necessary  ]  see  Jackson  v.  Bryan,  1  Johns. 
322;  Jackson  v.  Wheeler,  6  Johns.  272;  Jackson  v.  Parkhurst,  5  Johns.  128;  Jack- 
son y.  Wilsey,  9  Johns.  268;  Jackson  v.  Tyler,  2  Johns.  444;  Jackson  v.  Sample,  1 
Johns.  Cas.  231 ;  Jackson  v.  M'Leod,  12  Johns.  182;  Jackson  v.  Aldrichj  13  Johns. 
106;  Jackson  v.  French,  3  Wend.  337 ;  Jackson  v.  Salmon,  4  Wend.  327 ;  Jackson 
V  Moncrief,  5  Wend.  25;  Jackson  v.  Burton,  1  Wend.  341;  Tuttle  v.  Reynolds,  1 
Verm.  80;  Hanchet  v.  Whitney,  Ibid.  311 ;  Clapp  ▼.  Beardsley,  Ibid.  151 ;  Catlin  v. 
Washburn,  3  Verm.  25 ;  Den  v.  Depue,  6  Halst.  409 ;  Den  y.  Adams,  7  Halst.  99 ; 
Den  V.  Stockton,  Ibid.  322 ;  Allen  v.  Jaguish,  21  Wend.  628. 

*  £ng.  Com.  Law  IL,  voL  20.        •  Id.  41.        f  Id.  5.        "i  Id.  21.        '  Id.  32. 
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tive,  Doe  v.  Porter,  8  T.  R.  18 ;  Parker  v.  Constable,  8  Wils.  241,  or 
assignee ;  Doe  v.  Williams,'  6  B.  &  C.  41 ;  but  not  to  an  undertenant. 
Pleasant  v.  Benson,  14  East,  284.  And  wbere  notice  was  given  to  the 
tenant,  and  he  gave  notice  to  his  undertenants  to  quit  at  the  same 
period ;  and  upon  the  expiration  of  the  notice  he  quitted  so  much  of  the 
demised  premises  as  he  occupied  himself,  but  his  undertenants  refused 
to  quit :  it  was  holden  that  an  ejectment  would  lie  against  him  for  so 
much  as  his  undertenants  had  not  given  up.  Roe  v.  Wiggs,  2  New 
Rep.  830.  Where  the  premises  were  holden  by  two  tenants  in  common, 
a  notice  served  upon  one  of  them  was  holden  to  determine  the  entire 
tenancy ;  Doe  v.  Crisp,  5  Esp.  196 ;  at  least  it  raises  a  presumpton  that 
the  notice  reached  the  other  tenant  in  common,  although  he  possibly  live 
at  a  distance.     Doe  v.  Watkins,  7  East,  551. 

By  tenant. — If  a  notice  to  quit  be  given  by  the  tenant,  it  should  be 
given  to  his  immediate  landlord,  or  the  person  to  whom  he  is  bound  to 
pay  his  rent,  or  to  his  landlord's  agent ;  and  not  to  any  head  landlord 
or  person  under  whom  his  immediate  landlord  claims.  In  other  respects 
the  same  rules  apply  to  this  notice  as  to  a  notice  to  quit  by  a  landlord. 
If  in  this  notice  a  mistake  be  made  as  to  expiration  of  the  year  or 
month,  &c.,  of  the  tenancy,  it  will  not  have  the  effect  of  determining 
the  holding,  and  the  tenant  himself  may  take  advantage  of  the  defect ; 
it  is  not  good  as  a  notice  to  quit,  nor  does  it  operate  as  a  surrender,  in- 
asmuch as  it  is  to  take  effect  in  future.  Doe  v.  Milward  et  al.,  8  Mees. 
k  W.  828.(*) 

r*^Q71  *FoRM  AND  SERVICE. — A  noticc  to  quit  is  usually  in  writing, 
'-  -^  and  in  prudence  it  should  be  so ;  but  a  parol  notice  to  quit,  given 
by  a  tenant  holding  under  a  parol  lease,  has  been  deemed  sufficient, 
,  Thomas  v.  Rawlinson,  3  Burr.  1603 ;  Doe  v.  Crick,  5  Esp.  196,  even 
though  given  on  the  part  of  a  corporation.  Roe  v.  Pierce,  2  Camp.  96. 
No  particular  form  is  necessary ;  if  it  indicate  to  the  tenant  with  suffi- 
cient certainty,  that  he  is  to  quit  the  premises  at  a  certain  period,  it  is 
sufficient.  Where  the  notice  was,  '^  I  desire  you  to  quit  the  possession 
at  Lady  Day  next  of,  &c.,  or  I  shall  insist  upon  double  rent  for  the 
same,''  it  was  holden  sufficient ;  although  it  was  urged  that  the  addition 
of  the  latter  clause  made  it  optional  with  the  tenant  to  remain  in  posses- 
sion upon  payment  of  double  rent.  Doe  v.  Jackson  et  al.,  1  Doug.  175. 
It  is  usually  directed  to  the  tenant ;  but  this  is  not  necessary,  if  it  be 
personally  served  upon  him.  Doe  v.  Wrightman,  4  Esp.  5,  and  see 
Doe  V.  Spiller,  6  Esp.  70.  Care  must  be  taken  that  the  time  at  which 
it  requires  the  tenant  to  quit,  be  the  expiration  of  the  year  or  month  of 
his  tenancy.  See  Roe  v.  Ward,  1  H.  Bl.  97 ;  Doe  v.  Walker,  7  T.  R. 
478 ;  Doe  v.  Donovan,  1  Taunt.  555 ;  Kempt  v.  Derrett,  8  Camp.  510, 
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and  see  Doe  v.  Lamblj^  2  Esp.  635.  Even  where  a  tenancy  from  year 
to  year  was  created,  with  an  express  stipulation  that  either  party  might 
determine  it  by  a  three  months'  notice  to  quit,  it  was  holden  that  it 
must  be  by  a  notice  ending  with  a  year  of  the  tenancy,  and  that  the 
tenancy  could  not  thereby  be  determined,  until  the  end  of  the  second 
year.  Doe  v.  Green,*  9  Ad.  &  El.  658 ;  Doe  v.  Dobell,  10  Law  J.  242, 
qb. ;  Doe  v.  Donovan,  2  Gamp.  78.  Any  mistake  in  the  notice  in  this 
respect  will  be  fatal.  Doe  v.  Lea,  11  East,  312,  and  see  Johnstone  t. 
Huddlestone,"  4  B.  &  C.  922 ;  Oakapple  v.  Copous,  4  T.  R.  361 ;  Doe 
V.  Bayley,""  5  Car.  &  P.  67.  But  where  a  notice  was  to  quit  at  Michael- 
mas, Parke,  B.  held  that  it  was  a  good  notice  either  for  Old  or  'Sew 
Michaelmas  Day ;  and  it  appearing  that  the  holding  was  from  Old 
Michaelmas,  he  held  that  although  primd  facie  it  would  be  deemed  a 
notice  to  quit  at  New  Michaelmas,  yet  as  the  holding  was  from  Old 
Michaelmas,  it  was  a  sufficient  notice  for  that  time  also.  Doe  v.  Perrin,^ 
9  Car.  &  P.  467 ;  S.  P.  Doe  v.  Vince,  2  Camp.  256.  And  where  a 
notice,  served  at  Michaelmas,  1795,  required  the  tenant  to  quit  at  Lady 
Day  "which  will  be  in  the  year  1795,"  instead  of  1796 :  the  court  held 
that  these  latter  words  might  be  rejected,  and  that  the  notice  was  suffi- 
cient. Doe  V.  Knightley,  7  T.  R.  63.  In  order  to  avoid  an  objection 
on  this  ground,  however,  the  notice  now  usually  requires  the  tenant  to 
quit  at  the  end  and  expiration  of  the  current  year  of  his  tenancy,  which 
shall  expire  next  after  the  end  of  one-half  year  from  the  date  thereof; 
and  which  has  been  holden  to  be  good.  Doe  v.  Buller,  2  Esp.  589. 
Care  must  be  taken  also  to  describe  the  premises  correctly.     Doe  d. 

Cox  V. ,  4  Esp.  185.     But  where  they  were  described  as  of  a  wrong 

parish,  the  court  after  *verdict,  held  it  to  be  immaterial,  as  the  p^i^qooi 
defendant  did  not  show  that  he  had  any  other  premises  of  the  ^  -' 
lessor  of  the  plaintiff,  or  that  he  was  misled  by  the  notice.  Doe  v.  Wil- 
kinson,' 12  Ad.  &  El.  743.  And  the  notice  also  must  be  as  to  the  whole  of 
the  premises  demised ;  a  notice  as  to  part  only  will  be  bad.  Doe  v.  Archer, 
14  East,  245 ;  see  Doe  v.  Church,  3  Camp.  71.  Where  a  house  and  land  are 
let  together  from  year  to  year,  to  be  entered  upon  at  different  times,  and 
it  does  not  appear  from  the  terms  of  the  demise  from  what  time  the  whole 
is  to  be  taken  as  let  together :  it  is  a  question  of  fact  for  the  jury, 
whether  the  house  or  the  land  be  the  principal  subject  of  demise,  or 
accessorial  merely,  in  order  that  the  judge  may  decide  whether  the 
notice  to  quit  the  whole  were  given  in  time.  Doe  v.  Howard,  11  East, 
498,  and  see  Doe  v.  Watkins,  7  East,  551 ;  Doe  v.  Ld.  Grey  de  Wilton, 
2  East,  384,  n. ;  Doe  v.  Spence,  6  East,  120 ;  Doe  v.  Snowden,  2  W. 
Bl.  1224 ;  Doe  v.  Hughes,  7  Mees.  &  W.  139.(*)  Doe  v.  Rhodes  et  al., 
11  Id.  600.     The  following  may  be  the  form  of  the  notice  :— 
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Sir, — I  hereby  [as  agent  for  Mr.  John  Nokes,  your  landlord,  and  on 
his  behalf],  give  jou  notice  to  qait  and  deliver  up  possession  of  the 

[house,  land,  and  premises,  with  the  appurtenances]  situate  at ,  in 

the  county  of ,  which  you  hold  of  him  as  tenant  thereof,  on  the 

[twenty-iSfth  day  of  March  next],  or  at  the  expiration  of  the  current 
year  of  your  tenancy,  which  shall  expire  next  after  the  end  of  one-half 
year  from  the  date  of  this  notice.     Dated  the day  of ,  1845. 

To  Mr.  Joseph  Styles.  James  Nokbs. 

Make  duplicates  of  this  notice,  and  compare  them  carefully.  Then 
serve  one  of  them  upon  the  tenant,  personally  if  you  can ;  or  if  you 
cannot  meet  with  him,  you  may  serve  it  upon  his  wife  or  servant  at  his 
dwelling-house,  explaining  to  them  at  the  same  time  the  nature  of  the 
notice,  and  it  will  be  presumed  that  it  came  to  his  hands.  See  Jones  v. 
Marsh,  4  T.  R.  464 ;  Doe  v.  Lucas,  5  Esp.  153 ;  Smith  v.  Clark,  9 
Dowl.  202.  Where  a  corporation  is  lessee,  the  notice  may  be  served  on 
its  officers.  Doe  v.  Woodman  et  al.,  8  East,  227.  Then  make  a  memo- 
randum of  the  day  and  manner  of  service  on  the  other  copy,  and  keep 
it,  in  order  to  be  able  to  prove  the  service  of  the  notice  at  the  trial. 

Care  must  be  taken  to  serve  the  notice  half  a  year  (that  is  to  say  183 
days)  at  least  before  the  day  at  which  the  tenant  is  to  quit  the  premises ; 
Right  V.  Darby,  1  T.  R.  159 ;  six  months,  it  seems,  if  they  comprise  a 
less  number  of  days,  are  not  sufficient.     Id.  163. 

In  what  cases,  and  how,  waived. — If  after  giving  a  notice  to  quit, 
the  landlord  distrain  for  rent  due  after  the  expiration  of  the  notice, 
r*^QQi  ^^^^^  ^'  Willingale,  1  H.  Bl.  311,  or  receive  such  rent,  *Good- 
L  J  right  V.  Cordwent,  6  T.  R.  219,  he  thereby  waives  his  notice  to 
quit,  and  the  tenancy  continues.  In  one  case,  where  the  landlord 
brought  ejectment,  immediately  after  the  expiration  of  a  notice  to  quit 
at  Michaelmas,  and  the  tenant  appeared  and  pleaded  to  the  action,  but 
at  the  Christmas  following  the  tenant  paid  the  quarter's  rent  then  due, 
and  the  landlord  received  it :  Lord  Mansfield  and  the  other  judges  of  the 
Court  of  King's  Bench  held  that  this  of  itself  was  not  a  waiver  of  the 
notice  to  quit,  but  that  it  ought  to  be  left  to  the  jury  with  its  attendant 
circumstances  to  say  whether  the  parties  thereby  intended  to  waive  the 
notice  and  continue  the  tenancy.  Doe  v.  Batten,  Cowp.  243.  But  in 
Goodright  v.  Cordwent,  above  mentioned,  Ld.  Kenyon,  C.  J.,  said  that 
he  could  not  subscribe  to  such  a  doctrine ;  and  the  court  then  decided 
that  if  the  landlord  receive  the  rent  in  such  a  case  qud  rent,  it  is  a 
waiver  of  the  previous  notice  to  quit,  and  not  merely  evidence  of  inten- 
tion to  go  to  the  jury.  But  where  the  rent  was  usually  paid  at  a 
banker's,  and  the  banker  without  any  authority  received  rent  after  the 
expiration  of  a  notice  to  quit :  this  was  holden  to  be  no  waiver  of  the 
notice.     Dove  v.  Calvert,  2  Camp.  887.     So,  distraining  for,  or  receiv- 
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ing,  rent  due  before  the  expiration  of  a  notice  to  quit,  is  no  waiver  of 
the  notice.  Anon.  1  T.  B.  161,  cit.  So,  where  the  landlord,  fearing 
that  a  witness,  who  could  prove  a  notice  already  given,  should  die,  gave 
a  second  notice  to  quit :  it  was  holden  that  the  giving  of  this  second 
notice,  was  no  waiver  of  the  first.  Doe  v.  Humphreys,  2  East,  237. 
So,  where  a  second  notice,  given  after  the  expiration  of  a  former  one, 
required  the  tenant  to  quit  on  a  subsequent  day,  or  to  pay  double  rent : 
this  was  holden  to  be  no  waiver  of  the  first  notice.  Messenger  v.  Arm- 
strong, 1  T.  R.  63;  S.  P.  Doe  v.  Steele,  3  Camp.  117.  But  where  a 
notice  was  given  to  the  lessee  to  quit  at  Michaelmas,  1810,  and  another 
notice  given  to  the  defendant,  his  assignee,  to  quit  in  Michaelmas,  1811, 
the  latter  notice  was  holden  to  be  a  waiver  of  the  former  one,  as  far  as 
respected  the  defendant.     Doe  v.  Palmer,  16  East,  53. 

Also,  where  a  landlord  of  premises,  being  about  to  sell  them,  gave 
his  tenant  notice  to  quit  on  the  11th  of  October,  1806,  but  promised  not 
to  turn  him  out,  unless  they  should  be  sold ;  they  were  sold  in  February, 
1807,  but  the  tenant  then  refused  to  give  up  possession,  and  the  land- 
lord accordingly  brought  ejectment ;  it  was  holden  that  the  promise  was 
no  waiver  of  the  notice  to  quit,  nor  did  it  operate  as  a  license  to  be  on 
the  premises  otherwise  than  subject  to  the  landlord's  right  of  acting  on 
such  notice  if  necessary ;  and  therefore  that  the  tenant,  not  having  de- 
livered up  possession,  on  demand,  after  the  sale,  was  a  trespasser  from 
the  expiration  of  the  notice  to  quit.     Whitacre  v.  Symonds,  10  East,  18. 

How  PROVED. — ^Duplicates  are  usually  made  of  the  notice,  and  are 
examined ;  they  are  then  signed  by  the  landlord,  and  one  served,  w-^^r^r.-^ 
Hhe  other  kept,  as  suggested,  ante,  p.  398.  But  if  there  he  ^  -' 
but  one  original  notice  signed,  it  will  be  sufficient ;  and  an  examined  copy 
of  it  may  afterwards  be  given  in  evidence,  without  giving  the  defendant 
notice  to  produce  the  original :  per  Ld.  EUenborough,  2  Camp.  Ill ; 
per  Le  Blanc,  J.,  Id.  601 ;  as  a  notice  to  produce  a  notice  is  never  re* 
quired.  The  service  is  then  proved  by  the  party  who  served  the  notice ; 
the  contents  are  proved  by  the  copy  or  duplicate  kept,  and  the  evidence 
of  the  person  who  examined  it  with  the  notice  served ;  and  the  signature 
of  the  landlord  or  his  agent  to  it,  is  proved  by  some  person  who  either 
saw  him  sign  it,  or  who  saw  the  notice  before  it  was  served,  and  can 
swear  to  the  handwriting.  If  there  were  an  attesting  witness,  however, 
to  the  copy  served,  the  handwriting  of  the  landlord  or  agent  to  it,  can 
only  be  proved  by  such  attesting  witness,  if  forthcoming.  Doe  v.  Durn- 
ford,  2  M.  &;  S.  62.  Where  it  was  proved  to  be  the  usual  course  of 
practice  in  an  attorney's  office,  by  the  clerks  to  serve  notices  to  quit  on 
tenants,  and  having  done  so,  to  endorse  upon  the  duplicate  of  such  no- 
tices the  fact  and  time  of  the  service ;  and  on  one  occasion,  the  attorney 
himself  prepared  a  notice  to  quit  to  serve  upon  a  tenant,  and  took  it 
out  with  him  together  with  two  others  prepared  at  the  same  time,  and 
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npon  his  return  to  the  office  in  the  evening,  endorsed  upon  the  duplicate 
of  each  notice  a  memorandum  of  his  having  delivered  it  to  the  tenant ; 
afterwards,  and  after  the  death  of  the  attorney,  it  became  necessary  to 
prove  in  an  ejectment  the  service  of  this  notice,  and  the  duplicate  of  the 
notice,  so  endorsed,  being  tendered  in  evidence,  together  with  proof  of 
the  other  two  notices  being  actually  served  by  the  attorney  on  that  oc- 
casion upon  the  parties  to  whom  they  were  addressed :  the  court  held 
this  to  be  admissible  proof  of  the  service  of  the  notice  in  questioiL 
Doe  V.  Turford,y  3  B.  &  Ad.  890. 

As  to  evidence  of  the  time  at  which  the  tenancy  expired,  see  ante, 
p.  897. 

Having  thus  treated  the  evidence  for  the  plaintiff,  in  ejectment  by 
landlord  against  tenant  on  a  determination  of  the  tenancy,  we  shall  now 
proceed  to  state  the  evidence  for  the  defendant,  and  then  treat  shortly 
of  the  proceedings  in  the  action. 

SYIDKNOB   FOB  THl   DSfKHDAHT. 

1.  In  the  first  place  it  is  a  general  principle  that  a  tenant  cannot  dis- 
pute his  landlord's  title :  Fleming  v.  Gooding,'  10  Bing.  549  ;  Parry  t. 
House,'  Holt,  489  ;  Wood  v.  Day,»»  7  Taunt.  646,  whether  he  hold  by 
deed,  Taylor  v.  Needham,  2  Taunt.  278,  or  not,  or  have  merely  ac- 
knowledged a  tenancy  by  payment  of  rent.  Doe  v.  Pegge,  4  Doug.  309 ; 

1  T.  R.  760,  n. ;  Doe  v.  Clarke,  Peake,  Ad.  Oa.  239 ;  Francis  v.  Doe, 
in  error,  4  Mees.  &;  W.  331,('*')  (unless  he  can  show  that  he  paid  it  by 
r*iinn  "^^s^*'^®  ^'  ^^^^  misrepresentation,  *Roger8  v.  Pitcher,'  6 
L  -I  Taunt.  202),  or  by  payment  of  rent  under  a  distress,  Cooper  t. 
Blandy,*  4  Moore  k  S.  662,  or  have  attorned  tenant ;  Gravenor  v.  Wood- 
house,'  1  Bing.  88,  2  Id.  71,  but  see  Cornish  et  al.  v.  Searell,^  8  B.  4 
C.  471,  semb.  cont. ;  nor  can  any  person  holding  under  him.  Doe  v. 
Mills,  2  Ad.  &  El.  17 ;  Doe  v.  Fuller,  1  Tyr.  &  Gr.  17 ;  Doe  v.  Austin, 

2  Moore  &  S.  107  ;  Doe  v.  Burton,'  9  Car.  &  P.  254.  Even  where  a 
party,  under  a  fraudulent  pretence,  borrowed  the  keys  of  a  house  from 
J.  S.,  and  then  retained  the  possession  of  it,  it  was  holden  that  he  coold 
not  dispute  the  title  of  J.  S.,  in  an  ejectment  brought  against  him  by  the 
latter.  Doe  v.  Baytup,''  1  Ad.  &  El.  188.  Nor  can  a  tenant  dispute  the 
title  of  his  landlord,  when  the  •  ejectment  is  brought  by  his  assignee  or 
other  person  claiming  under  him ;  Rennie  v.  Robinson,*  1  Bing.  147 ; 
all  he  can  do  is  to  impeach  the  derivative  title ;  see  Philips  v.  Pearce,' 
5  B.  &;  C.  483 ;  and  even  this  he  cannot  do,  if  he  have  paid  rent  to  the 
assignee. 

But  the  tenant  may  show  that  the  title  of  his  landlord  is  at  an  end. 
He  may  show,  after  the  death  of  his  landlord,  that  he  was  only  tenant 
for  life ;  Doe  v.  Seaton,  2  Cr.  M.  &  R.  728  ;(*)  he  may  show  that  his 
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landlord,  pending  the  term,  sold  his  interest,  Doe  v.  Watson,^  2  Stark. 
280,  or  mortgaged  the  premises ;  Doe  v.  Edwards,'  6  Car.  &  P.  208,  or 
that  his  title  has  expired,  Neave  v.  Moss,''  1  Bing.  806 ;  England  v. 
Slade,  4  T.  B.  682 ;  Doe  v.  Bamsbottom,  8  M.  &  S.  516,  or  that  the 
agreement  under  which  the  landlord  held  was  put  an  end  to,  Brook  ?. 
Biggs,'  2  Bing.  N.  C.  572,  or  that  he  has  become  bankrupt,  Doe  v. 
Brown  et  al.,**  7  Ad.  &  El.  447,  8  Law  J.  49,  qb.,  or  that  he  was  but 
second  mortgagee,  and  that  the  first  mortgagee  has  claimed  the  rent,  and 
compelled  the  defendant  to  pay  it  to  him.  Doe  v.  Barton  et  al.,  9  Law 
J.  57,  qb.  So,  a  mere  acknowledgment  by  a  tenant,  of  the  title  of  a 
person  claiming  the  demised  premises  as  heir-at-law,  will  not  prevent 
him  from  disputing  the  title  of  the  claimant,  if  it  appear  that  such  ac- 
knowledgment was  obtained  by  misrepresentation,  or  arose  from  a  mis- 
apprehension of  the  nature  of  the  title  set  up.  Gregory  v.  Doidge,^  8 
Bing.  474. 

Or,  admitting  the  title  of  the  landlord,  the  tenant  may  prove  that  the 
tenancy  has  not  been  determined ;  that  the  action  was  commenced  before 
the  expiration  of  the  year  of  the  tenancy ;  that  the  day  on  which  the 
notice  required  him  to  quit,  was  not  the  day  on  which  the  year  of  the 
tenancy  expired ;  see  ante,  p.  897 ;  that  the  notice  was  not  served  half 
a  year  before  the  commencement  of  the  action,  or  before  the  date  of  the 
demise  in  the  declaration ;  see  ante,  p.  898 ;  or  that  the  notice  to  quit 
had  been  subsequently  waived.  See  ante,  p.  898.  Where  one  tenant 
in  common  brought  an  ejectment  against  his  three  co-tenants  and  a  rail- 
way company  to  whom  the  latter  had  demised  the  premises,  and  the 
three  co-tenants  defended  as  landlords,  and  the  company  as  tenants ;  it 
was  proved  at  the  trial  that  rent  had  formerly  been  paid  to  all  the  tenants 
in  common  by  certain  other  persons,  and  *there  was  no  evi-  p^J^/^o^ 
dence  to  show  that  any  notice  to  quit  had  been  given,  or  that  ^  -' 
such  tenancy  had  been  otherwise  determined ;  it  was  holden  that  the 
railway  company,  who  defended  as  tenants,  were  not  precluded,  by  the 
order  admitting  the  landlords  to  defend,  from  insisting  that  the  former 
tenancy  still  existed,  and  that  therefore  the  legal  title  was  not  in  the 
lessor  of  the  plaintiff  on  the  day  of  the  demise.  Doe  v.  Horn  et  al.,  8 
Mees.  &  W.  888.(*) 

PB0011DIV08  IN  THl  AOTIOH. 

Deolabation,  etc. — ^Formerly  the  declaration,  and  indeed  all  the 
proceedings  were  the  same  as  in  ordinary  cases.  But  by  stat.  1  G.  4, 
c.  87,  s.  1,  ^^  where  the  term  or  interest  of  any  tenant,  now  or  hereafter 
holding,  under  a  lease  or  agreement  in  writing,  any  lands,  tenements, 
or  hereditaments,  for  any  term  or  number  of  years  certain,  or  from  year 
to  year,  shall  have  expired,  or  been  determined,  either  by  the  landlord 
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or  tenant  by  regular  notice  to  quit,  and  snch  tenant,  or  any  one  holding 
or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  possession  ac- 
cordingly, after  lawful  demand  in  writing,  made  and  signed  by  the  land- 
lord or  his  agent,  and  served  personally  upon,  or  left  at  the  dwelling- 
house  or  usual  place  of  abode  of,  such  tenant  or  person,  and  the  land- 
lord shall  thereupon  proceed  by  action  of  ejectment  for  the  recovery  of 
possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration,  to 
address  a  notice  to  such  tenant  or  person,  requiring  him  to  appear  in 
the  court  in  which  the  action  shall  have  been  commenced,  on  the  first 
day  of  the  term  then  next  following,  or  if  the  action  shall  be  brought  in 
the  counties  palatine  of  Lancaster  or  Durham  respectively,  then  on  the 
first  day  of  the  next  session  or  assizes,  or  at  the  court  day  or  other 
usual  period  for  appearance  to  process  then  next  following,  as  the  case 
may  be,  there  to  be  made  defendant,  and  to  find  such  bail,  if  ordered  by 
the  court,  and  for  such  purposes,  as  are  hereinafter  next  specified." 

An  agreement  in  writing  as  to  apartments  for  three  months  certain, 
is  within  the  Act,  Doe  d.  Phillips  v.  Roe,"!  5  B.  &  A.  766.  But  a  hold- 
ing from  year  to  year,  without  any  lease  or  agreement  in  writing,  is 
not;  Doe  d.  Earl  Bradford  v.  Roe,"!  5  B.  &;  A.  770;  nor  does  the  Act 
extend  to  the  case  of  a  term  for  fourteen  years  determinable  at  the  end 
of  seven  by  notice,  where  the  tenant  holds  over  after  a  notice  determin- 
ing the  tenancy:  Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540;  nor  to  a 
tenancy  for  years,  determinable  upon  lives ;  Doe  d.  Pemberton  v.  Roe,' 
7  B.  &;  C.  2 ;  nor  to  a  holding  over,  after  a  term  has  been  surrendered ; 
Doe  d.  Tindal  v.  Roe,  1  Dowl.  143 ;  nor  to  the  case  of  a  tenant  for 
term  of  years,  who  has  been  allowed  to  remain  in  possession  for  more 
than  a  year  after  his  term  expired,  for  then  a  new  tenancy  from  year 
to  year  has  been  created  ;  Doe  v.  Field,  2  Dowl.  542 ;  nor  to  the  case 
T'Ciin^l  ^^  ^  tenant,  holding  premises  from  quarter  to  quarter,  *on  the 
^  -■  terms  of  quitting  possession  at  the  end  of  any  three  calendar 
months,  upon  receiving  notice  in  writing,  and,  in  the  event  of  losing  his 
beer  license,  of  quitting  when  requested  by  his  landlord,  and  without 
notice.  Doe  d.  Carter  et  al.  v.  Roe,  12  Law  J.  27,  ex.  But  it  extends 
to  an  underlessee  holding  over,  and  his  lessor  may  proceed  against  him 
under  this  statute ;  Doe  d.  Watts  v.  Roe,  5  Dowl.  213 ;  so  a  tenant  in 
common,  suing  an  ejectment  for  his  undivided  moiety,  may  proceed 
under  this  statute.     Doe  v.  Rotheram,  3  Dowl.  690,  1  Gale,  157. 

The  notice,  at  the  foot  of  the  declaration,  here  mentioned,  is  in  prac- 
tice usually  added  after  the  ordinary  notice  by  the  casual  ejector,  and 
is  signed  in  the  name  of  the  landlord,  see  Anon.  1  D.  &  R.  435,  n., 
or  by  some  person  as  agent  for  him ;  but  where  it  was  signed  by  a  per- 
son as  agent  for  the  '^plaintiff,"  it  was  holden  sufScient;  Doe  d.  Beard 
V.  Roe,  1  Mees.  &;  W.  360  ;(*)  or  if  signed  in  a  wrong  name,  it  will  be 
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no  objection  to  the  landlord  obtaining  judgment  against  the  casual 
ejector.  Goodtitle  d.  Duke  of  Norfolk  v.  Notitle/  5  B.  &;  A.  849.  It 
may  be  in  the  following  form : — 

Mr.  Joseph  Styles  [the  tenant]. 

Take  notice  that  you  are  hereby  required  to  appear  in  Her  Majesty's 

court  of at  Westminster,  on  the  first  day  of  next term,  then 

and  there  to  be  made  defendant  in  this  action  of  ejectment,  and  then 
and  there  to  enter  into  a  recognizance  by  yourself  and  two  sufScient 
sureties,  in  such  sum  as  to  the  said  court  shall  seem  reasonable,  condi- 
tioned to  pay  the  costs  and  damages  which  shall  be  recovered  in  this 
action,  if  the  court  shall  so  order. 

Tours,  &;c., 

John  Nokes  [the  landlord]. 

A  notice  to  appear  of  the  term  generally,  would  be  bad.    Doe  ▼.  Rush- 
worth,  4  Mees.  &  W.  74.(*) 

Also,  by  Stat.  11  G.  4,  and  1  W.  4,  c.  70,  s.  86,  where  the  right  of 
entry  accrues  to  the  landlord,  or  where  the  tenancy  expires,  in  or  after 
Hilary  or  Trinity  terms,  he  may,  ^^  at  any  time  within  ten  days  after 
such  tenancy  shall  expire,  or  right  of  entry  accrue,  serve  a  declaration 
in  ejectment,  intituled  of  the  day  next  after  the  day  of  the  demise  in 
such  declaration,  whether  the  same  shall  be  in  term  or  in  vacation,  with 
a  notice  thereunto  subscribed,  requiring  the  tenant  in  possession  to 
appear  and  plead  thereto  within  ten  days :  and  proceedings  shall  be  had 
on  such  declaration,  and  rules  to  plead  entered  and  given,  in  the  same 
manner,  as  nearly  as  may  be,  as  if  such  declaration  had  been  duly 
served  before  the  preceding  term ;  provided  always  that  no  judgment 
shall  be  signed  against  the  casual  ejector,  until  default  of  appearance  and 
plea  within  such  ten  days ;  and  that  at  least  six  clear  *days'  r-^Ar^-* 
notice  of  trial  shall  be  given  to  the  defendant  before  the  com-  ^  -' 
mission  day  of  the  assizes  at  which  such  ejectment  is  intended  to  be 
tried :  provided  also,  that  any  defendant  in  such  action,  may,  at  any 
time  before  the  trial  thereof,  apply  to  a  judge  of  either  of  Her  Majesty's 
superior  courts  at  Westminster,  by  summons  in  the  usual  manner,  for 
time  to  plead,  or  for  staying  or  setting  aside  the  proceedings,  or  for  , 
postponing  the  trial  until  the  next  assizes,  and  that  it  should  be  lawful 
for  the  judge  in  his  discretion  to  make  such  order  in  the  said  cause  as 
to  him  shall  seem  expedient."  11  G.  4,  and  1 W.  4,  c.  70,  s.  86.  This 
extends  only  to  country  ejectments.  Doe  d.  Norris  v.  Roe,  1  DowL 
547.  If  the  six  days'  notice  of  trial  here  required  be  not  given,  the 
defendant  will  waive  the  objection  by  appearing  at  the  trial  and  defend- 
ing the  action.    Doe  v.  Jessop,*  8  B.  fc  Ad*  402.    So,  if  the  action 
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shall  not  have  been  commenced  within  the  ten  days  above  mentioned, 
this  is  merely  matter  of  irregalarity,  and  cannot  be  objected  to  at  the 
trial.     Doe  v.  Brindley,"  4  B.  &  Ad.  84. 

Bail,  etc. — ^'  And  upon  the  appearance  of  the  party  at  the  day  pre- 
scribed, or,  in  case  of  non-appearance,  on  making  the  usual  affidavit  of 
service  of  the  declaration  and  notice,  it  shall  be  lawful  for  the  landlord 
(producing  the  lease  or  agreement,  or  some  counterpart  or  duplicate 
thereof,  and  proving  the  execution  of  the  same  by  affidavit,  and  upon 
affidavit  that  the  premises  have  been  actually  enjoyed  under  such  lease 
or  agreement,  and  that  the  inter.est  of  the  tenant  has  expired  or  been 
determined  by  regular  notice  to  quit  [see  Doe  v.  Boast,  7  Dowl.  487], 
as  the  case  may  be,  and  that  possession  has  been  lawfully  demanded  in 
manner  aforesaid)  to  move  the  court  for  a  rule  for  such  tenant  or  person 
to  show  cause,  within  a  time  to  be  fixed  by  the  court,  on  a  consideration 
of  the  situation  of  the  premises,  why  such  tenant  or  person,  upon  being 
admitted  defendant,  besides  entering  into  the  common  rule  and  giving 
the  common  undertaking,  should  not  undertake,  in  case  a  verdict  shall 
pass  for  the  plaintiff,  to  give  the  plaintiff  a  judgment,  to  be  entered  up 
against  the  real  defendant,  of  the  term  next  preceding  the  time  of  trial, 
or  if  the  action  shall  be  brought  in  the  counties  palatine  respectively, 
then  of  the  session,  assizes,  or  court  day  (as  the  case  may  be)  at  which 
the  trial  shall  be  had,  and  also  why  he  should  not  enter  into  a  recogni- 
sance by  himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  recovered  by  the 
plaintiff  in  the  action ;  and  it  shall  be  lawful  for  the  court,  upon  cause 
shown,  or  upon  affidavit  of  the  service  of  the  rule,  in  case  no  cause  shall 
be  shown,  to  make  the  same  absolute  in  the  whole  or  in  part,  and  to 
order  such  tenant  or  person,  within  a  time  to  be  fixed  upon  a  considera- 
tion of  all  the  circumstances,  to  give  such  undertakings  and  find  such 
bail,  with  such  conditions  and  in  such  manner  as  shall  be  specified  in 
the  said  rule,  or  such  part  of  the  same  so  made  absolute  ;  and  in  case 
r*4n*i1  ^^^  V^^J  8^*^11  *neglect  or  refuse  so  to  do,  and  shall  lay  no 
I-  -I  ground  to  induce  the  court  to  enlarge  the  time  for  obeying  the 
same,  then,  upon  affidavit  of  the  service  of  such  order,  an  absolute  rule 
shall  be  made  for  entering  up  judgment  for  the  plaintiff."  1  G.  4,  c.  87, 
s.  1.  The  recognizance  is  to  be  taken  and  filed,  in  the  same  manner  as 
bail  in  ordinary  cases ;  but  no  action  or  other  proceeding  shall  be  com- 
menced upon  it,  after  six  months  from  the  delivery  of  the  premises  or 
any  part  of  them  to  the  landlord.  Id.  s.  4 ;  see  Doe  v.  Moore,^  6  Bing. 
656.  In  the  Court  of  King's  Bench,  Taunton,  J.,  allowed  it  to  be  made 
part  of  the  rule  ntsi^  that  the  plaintiff  should  be  at  liberty  to  sign  judg- 
ement against  the  casual  ejector,  if  the  tenant  should  make  default  in 
^entering  into  the  required  recognizance;  and  it  was  said,  upon  that 
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occasion,  that  such  was  the  practice  of  the  court.  Doe  v.  Roe,  2  Dowl. 
180.  The  amount  for  which  the  security  is  to  be  given,  howeyer,  is  not 
specified  in  the  rule  ni9ty  but  is  fixed  by  the  court  on  making  the  rule 
absolute.  See  Doe  d.  Phillips  ▼.  Boe,^  5  B.  &;  A.  766.  Nor  is  there 
any  necessity  that  the  attesting  witness  to  the  lease  or  agreement  should 
make  an  affidavit  of  its  execution.  Doe  v.  Rotherham,  1  Gale,  157 ;  8 
Dowl.  690 ;  Doe  d.  Gowland  ▼.  Roe,  6  Dowl.  85.  The  lease  or  agree- 
ment itself,  or  a  counterpart  or  duplicate  of  it,  must  be  produced,  upon 
drawing  up  the  rule  nisi;  a  copy  will  not  be  sufficient ;  and  it  must  at 
that  time  be  duly  stamped ;  it  will  not  be  sufficient  to  have  it  stamped 
at  the  time  of  showing  cause  against  the  rule.  Doe  d.  Caulfield  v.  Roe,' 
3  Bing.  N.  C.  329 ;  see  Doe  v.  Roe,  1  D.  &;  R.  433,  cent.  The  affida- 
vit on  which  the  motion  is  made,  must  be  so  intituled  as  to  state  the 
names  of  all  the  lessors  of  the  plaintiff  at  length ;  it  will  not  be  suffi- 
cient to  say  '*  John  Doe  on  the  several  demises  of  J.  S.  and  others,*'  or 
the  like.     Doe  d.  Pryme  et  al.  v.  Roe,  8  Dowl.  840. 

Trial,  etc. — "  Wherever  hereafter  it  shall  appear  on  the  trial  of  any 
ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that  such  tenant  or 
his  attorney  hath  been  served  with  due  notice  of  trial,  the  plaintiff  shall 
not  be  nonsuited  for  default  of  the  defendant's  appearance  to  confess 
lease,  entry,  and  ouster,  but  the  production  of  the  consent  rule  and 
undertaking  of  the  defendant  shall,  in  all  such  cases,  be  sufficient  evi- 
dence of  lease,  entry,  and  ouster;  and  the  judge,  before  whom  the 
cause  shall  come  on  to  be  tried,  shall,  whether  the  defendant  shall 
appear  upon  such  trial  or  not,  permit  the  plaintiff,  on  the  trial,  after 
proof  of  his  right  to  recover  possession  of  the  whole  or  of  any  part  of 
the  premises  mentioned  in  the  declaration,  to  go  into  evidence  of  the 
mesne  profits  thereof,  which  shall  or  might  have  accrued  from  the  day 
of  the  expiration  or  determination  of  the  tenant's  interest  in  the  same, 
down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding 
day  to  be  specially  mentioned  therein ;  and  the  jury  on  the  trial,  finding 
for  the  plaintiff,  shall  in  such  case  give  their  verdict  upon  the  whole 
matter,  both  as  to  the  recovery  *of  the  whole  or  any  part  of  the  r-^Ar^-i 
premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  ^  -' 
for  such  mesne  profits :  provided  always,  that  nothing  hereinbefore  con- 
tained shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall  accrue,  from  the 
verdict  or  the  day  so  specified  therein,  down  to  the  day  of  the  delivery 
of  possession  of  the  premises  recovered  in  the  ejectment."  1  G.  4,  c. 
87,  s.  2.  It  is  only  in  case  of  the  defendant  not  appearing  at  the  trial, 
that  it  is  necessary  to  prove  that  notice  of  trial  was  given  to  him,  in 
order  to  recover  the  mesne  profits ;  if  he  appear,  no  such  proof  of 
notice  is  necessary.    Doe  v.  Hodgson,^  12  Ad.  k  El.  135. 
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But  ^'  in  all  cases  wherein  the  landlord  shall  elect  to  proceed  in  eject- 
ment under  the  provisions  hereinbefore  contained,  and  the  tenant  shall 
haye  found  bail,  as  ordered  by  the  court,  then,  if  the  landlord  upon  the 
trial  of  the  cause  shall  be  nonsuited,  or  a  verdict  pass  against  him  upon 
the  merits  of  the  case,  there  shall  be  judgment  against  him,  with  double 
costs,"  Id.  s.  6,  which  now  means  costs  as  between  attorney  and  client. 
See  5  4;  6  Vict.  c.  97,  s.  2. 

ExBOTJTiON. — ^'In  all  cases  in  which  such  undertaking  shall  have  been 
given  and  security  found  as  aforesaid,  if  upon  the  trial  a  verdict  shall 
pass  for  the  plaintiff,  but  it  sh%ll  appear  to  the  judge  before  whom  the 
same  shall  have  been  had,  that  the  finding  of  the  jury  was  contrary  to 
the  evidence,  or  that  the  damages  given  were  excessive,  it  shall  be  law- 
ful for  the  judge  to  order  the  execution  of  the  judgment  to  be  stayed 
absolutely  till  the  fifth  day  of  the  term  then  next  following,  or  till  the 
next  session,  assizes  or  court  day,  as  the  case  may  be ;  which  order  the 
judge  shall  in  all  other  cases  make  upon  the  requisition  of  the  defendant, 
in  case  he  shall  forthwith  undertake  to  find,  and  on  condition  that  within 
four  days  from  the  day  of  trial  he  shall  actually  find,  security,  by  the 
recognizance  of  himself  and  two  sufficient  sureties,  in  such  reasonable 
sum  as  the  judge  shall  direct,  conditioned  not  to  commit  any  waste  or 
act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to  sell  or 
carry  off  any  standing  crops,  hay,  straw,  or  manure  produced  or  made 
(if  any)  upon  the  premises,  and  which  may  happen  to  bo  thereupon  from 
the  day  on  which  the  verdict  shall  have  been  given,  to  the  day  on  which 
execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be  set 
aside,  as  the  case  may  be."  1  G.  4,  c.  87,  s.  3.  Where  several  crops 
were  on  the  land,  at  the  time  it  was  taken  in  execution  under  a  writ  of 
possession,  in  an  ejectment  against  a  tenant  for  holding  over,  the  court 
refused  a  rule  to  oblige  the  lessors  of  the  plaintiff  to  pay  over  the  value 
of  the  crops  to  the  defendant,  after  deducting  the  amount  of  the  rent 
due.     Doe  v.  Witherwick,  8  Bing.  11. 

As  to  a  certificate  for  immediate  execution,  see  post,  p.  428. 

r'1'4071*^'   ^^^^^^^B  ^^   BJBOTMBNT   BY  LANDLOBD   AGAINST  TENANT, 
^  ''  FOR  A    FOBFBnUBB. 

aiMSBALLT. 

Bight  of  bntrt  for  a  forfeiture,  in  what  cases. — The  right 
of  the  landlord  to  entry  for  a  forfeiture  of  the  term  by  the  tenant,  is 
either  given  by  law,  without  any  stipulation  upon  the  subject  between 
the  parties,  or  it  is  made  the  matter  of  express  stipulation  in  the  "bon- 
tract  under  which  the  tenant  occupies  the  demised  premises.  If  a 
lessee  do  any  act,  by  which  he  disaffirms  or  impugns  the  title  of  his 
lessor,  his  lease  is  thereby  forfeited.  Bac.  Abr.  '^  Lease,"  T.  2.  If  he 
sue  out  a  writ,  or  resort  to  a  remedy,  which  claims  or  supposes  a  right 
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in  him  to  the  freehold — or  if,  in  an  action  against  him  by  the  lessor, 
grounded  upon  the  lease,  he  resist  the  demand  under  a  grant  of  a  higher 
interest  in  the  land— or  if  by  matter  of  record  he  acknowledge  the  fee 
to  be  in  a  stranger — he  thereby  forfeits  his  lease.  Id.  But  a  mere 
▼erbal  disclaimer,  and  declaring,  when  applied  to  for  an  acknowledg- 
ment of  his  tenancy,  that  the  freehold  was  his  own,  has  been  holden  not 
to  amount  to  a  forfeiture.  Doe  v.  Wells  et  al.,  8  Law  J.  265,  qb.  Also, 
formerly,  if  he  aliened  the  estate  in  fee,  by  any  mode  of  conveyance 
which  had  the  effect  of  devesting  the  estate  of  the  reversioner,  such  as 
by  feoffment  or  other  common  law  conveyance,nt  was  a  forfeiture  of  the 
lease,  and  the  lessor  might  re-enter.  Bac.  Abr.  ^^  Lease,"  T.  2.  But 
a  conveyance  by  lease  and  release,  or  other  conveyance  under  the 
Statute  of  Uses,  had  no  such  effect,  for  they  pass  no  greater  interest 
than  the  party  may  lawfully  convey ;  Id. ;  nor  would  an  underlease  by 
the  tenant  for  a  greater  term  than  he  had  in  the  land,  have  that  effect, 
for  such  a  lease  did  not  affect  the  interest  of  the  lessor.  And  now,  by 
Stat.  7  &  8  Vict.  c.  76,  s.  7,  no  assurance  shall  create  any  estate  by 
wrong,  or  have  any  other  effect  than  the  same  would  have  if  it  were  to 
take  effect  as  a  release,  surrender,  grant,  lease,  bargain  and  sale,  or 
covenant  to  stand  seised,  as  the  case  may  be. 

If  a  lease  be  granted  upon  condition,  and  the  condition  be  broken, 
the  lessor  may  enter  for  the  condition  broken.  Bac.  Abr.  "Condi- 
tion," 0. 

And  if  k  be  stipulated  in  the  lease  or  agreement  under  which  a  tenant 
holds  the  demised  premises,  that  if  he  be  guilty  of  a  breach  of  a  par- 
ticular covenant  or  stipulation,  or,  generally,  of  any  of  the  covenants  in 
the  lease,  or  stipulations  in  the  agreement,  on  his  part  to  be  performed 
or  observed,  that  the  landlord  may  re-enter — if  the  tenant  be  guilty  of 
any  such  breach,  the  landlord  may  accordingly  re-enter,  or  bring  his 
ejectment.  Vide  infra.  But  the  stipulation  in  the  lease  or  agreement, 
which  gives  this  power  of  re-entry,  is  generally  construed  very  strictly. 
Where  a  lease  contained  a  proviso  for  re-entry,  if  the  tenant  should  make 
default  in  performance  of  any  of  the  covenants  therein,  the  court  held 
that  it  extended  only  to  affirmative  covenants,  and  not  to  negative 
♦covenants,  for  these  were  not  to  be  performed.  Doe  v.  Mar-  r#4ooi 
chetti,»  1  B.  &  Ad.  715.  So,  where  the  lessee  covenanted  to  *■  ■' 
pay  the  rent,  and  not  to  assign  without  leave  of  the  lessor,  and  there 
was  a  proviso  for  re-entry,  if  the  rent  should  be  in  arrear,  of  if  all  or 
any  of  the  covenants  thereinafter  contained  on  the  part  of  the  lessee 
should  be  broken ;  but  there  was  in  fact  no  covenant  on  the  part  of  the 
lessee  in  the  lease,  subsequent  to  the  proviso,  and  merely  one  by  the 
lessor  that  upon  the  lessee  paying  the  rent  and  performing  all  and  every 
of  the  covenants  "  hereinbefore"  contained  on  his  part  to  be  performed, 
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he  should  quietly  enjoy,  &c. :  the  court  held  that  the  lessor  could  not 
re-enter  for  breach  of  the  covenant  not  to  assign ;  for  the  proviso  was 
restrained  by  the  word  ^^  hereinafter'*  to  subsequent  covenants,  and  al- 
though there  were  none,  the  court  would  not  reject  the  word.  Doe  v. 
Godwin,  4  M.  &;  S.  265.  So,  a  proviso  in  a  lease,  giving  power  of  re- 
entry, if  the  lessee,  ^^  shall  do  or  cause  to  be  done  any  act,  matter,  or 
thing  contrary  to  and  in  breach  of  any  of  the  covenants,"  has  been 
holden  not  to  apply  to  a  breach  of  a  covenant  to  repair,  the  omission  to 
repair  not  being  an  act  done  within  the  meaning  of  the  proviso.  Doe  v. 
Stevens,*  3  B.  &  Ad.  299.  But  where,  in  a  lease  of  land,  there  was  a 
covenant  amongst  others  that  the  tenant  should  expend  upon  the  pre- 
mises all  the  hay,  &;c.,  under  a  penalty  of  SI.  for  every  ton  carried  off, 
and  there  was  a  clause  for  re-entry  which  enumerated  every  covenant  in 
the  lease  except  this,  and  then  provided  that  for  breach  of  any  of  the 
covenants  in  the  lease  the  lessor  might  re-enter :  it  was  holden  that  the 
penalty  of  57.  did  not  prevent  the  clause  of  re-entry  from  applying  to  this 
.  covenant  to  expend  the  hay,  &c.,  upon  the  land,  the  words  of  the  proviso 
being  large  enough  to  comprehend  it.  Doe  v.  Jepson  et.  al.,*  3  B.  &;  Ad. 
402.  And  the  landlord  may  maintain  ejectment  for  a  forfeiture,  in 
such  cases,  although  he  have  reserved  to  himself  no  reversion  by  his  lease. 
Doe  V.  Bateman,  2  B.  &  A.  168. 

And  in  all  these  cases,  where  the  landlord  has  a  right  of  entry  for  a 
condition  broken,  it  is  not  necessary  that  an  actual  entry  should  be 
made  upon  the  land;  but  an  ejectment  may  at  once  be  brought,  and  the 
entry  confessed  by  the  defendant  in  the  consent  rule  will  be  sufficient  in 
this  respect.  Little  v.  Heaton,  2  Ld.  Baym.  750,  1  Salk.  259 ;  Anon. 
1  Vent.  248 ;  Gierke  v.  Pywell  et  al.,  1  Saund.  319 ;  Gates  v.  Brydon, 
3  Burr.  1896,  1897 ;  Goodright  v.  Gator,  2  Doug.  477. 

By  whom. — The  lessor  may  of  course  re-enter  for  a  forfeiture ;  so 
may  his  heir  or  executor,  respectively,  when  entitled  to  the  reversion. 
But  at  common  law  an  assignee  or  grantee  of  a  reversion  could  not  enter 
for  a  condition  broken ;  for,  to  prevent  maintenance,  the  common  law 
did  not  allow  of  an  assignment  of  a  right  of  entry  or  re-entry.  Co.  Lit. 
214.  If  indeed  a  lease  for  years  were  to  be  void,  on  the  breach  of  a 
condition,  then  the  assignee  might  have  advantage  of  it  at  common  law. 
Go.  Lit.  214,  b.,  215,  a. ;  Pennant's  case,  3  Go.  65  a.    But  where  a  lease 

r*AnQ1  ^^^  *^^^®  ^^^  ^^^  ®^^^  *  condition,  or  a  lease  for  years  with  a 
^  -I  condition  that  if  §uch  a  thing  should  be  done,  the  lessor  might 
re-enter,  there  the  grantee  of  the  reversion  could  not  enter  by  the  com- 
mon law.  Go.  Lit.  215,  a.  By  stat.  32  Hen.  8,  c.  34,  however,  it  is 
enacted,  that  all  persons,  being  grantees  or  assignees  to  the  king,  or  to 
any  other  person,  and  the  heirs,  executors,  successors,  and  assigns  of 
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every  of  them,  shall  and  may  have  and  enjoy  all  and  every  such  like 
advantages  against  the  lessees,  their  executors,  administrators  and  as- 
signs, by  entry,  for  non-payment  of  rent,  or  for  doing  of  waste,  or  other 
forfeiture,  as  the  lessors  or  grantors  themselves  or  their  heirs  should 
have  had  and  enjoyed.  This  was  confined  to  the  re-entry  for  non-pay- 
ment of  rent,  for  committing  waste,  or  other  matter  of  the  same  nature, 
such  as  a  condition  to  do  a  thing  incident  to  the  reversion,  as  the  pay- 
ment of  rent,  or  for  the  benefit  of  the  estate,  as  by  not  committing 
waste.  Go.  Lit.  215,  b.  and  did  not  extend  to  conditions  to  do  or  refrain 
from  collateral  acts.  But  this  act  extends,  not  only  to  the  assignee  of 
a  reversion  in  fee,  but  also  to  an  assignee  for  life  or  years,  Co.  Lit.  259, 
being  assignee  of  the  whole  of  the  reversion,  and  not  of  part  merely. 
Go.  Lit.  215,  a. ;  Dumpor's  case,  4  Qo.  120  a.,  b. ;  5  Id.  55. 

It  is  necessary  to  observe,  that  in  these  cases  it  is  entirely  optional 
with  the  lessor  whether  he  will  avail  himself  of  this  right  of  re-entry  or 
not,  even  although  by  the  terms  of  the  proviso  the  term  is  to  cease, 
Amsby  v.  Woodward,**  6  B.  &  G.  619,  or  to  become  void.  Rede  v.  Farr, 
6  M.  &  S.  121 ;  Doe  v.  Banks,'  4  B.  &  A.  401,  for  the  non-performance 
of  the  covenants ;  and  if  the  landlord  do  not  avail  himself  of  it,  the  term 
continues  as  before ;  the  lessee  cannot  elect  that  it  shall  cease  to  be 
void. 

Pabticulars  of  thb  breaghbs. — The  defendant,  if  he  wish  for  par- 
ticulars of  the  breaches  of  covenant  for  which  the  action  is  brought,  may 
obtain  a  judge's  order  for  them  upon  summons ;  and  which  will  have  the 
effect  of  staying  the  proceedings  in  the  action,  until  such  particulars 
shall  be  delivered.  Doe  v.  Phillips,  6  T.  B.  597.  And  the  lessor  of 
the  plaintiff,  afterwards  at  the  trial,  will  not  be  allowed  to  give  evi- 
dence of  any  other  breaches  than  those  specified  in  the  particulars. 
And,  therefore,  where  the  particulars  stated  the  breaches  to  be, — for 
selling  hay  and  straw  off  the  land,  removing  manure,  and  ^'  non-cultiva- 
tion,"— it  was  holden  that  the  lessor  of  the  plaintiff  could  not  go  into 
evidence  of  a  breach  of  covenant  by  mismanagement  in  over-cropping, 
or  by  deviating  from  the  usual  rotation  of  crops.  Doe  v.  Broad,**  2  Man. 
&  Gr.  523.  But  where  the  particulars  stated  a  breach  by  non-payment 
of  rent,  a  mere  variance  between  the  amount  of  rent  stated  in  the  par- 
ticulars and  that  proved  at  the  trial,  was  holden  to  be  immateriaL 
Tenny  v.  Moody,'  3  Bing.  3,  10  Moore,  252. 

♦EviDBKCE. — The  case  on  the  part  of  the  lessor  of  the  plain-  p^j^^^-. 
tiff,  is  proved,  by  producing  and  proving  the  lease,  or  a  counter-  ^  -■ 
part  of  it.  Roe  v.  Davis,  7  East,  363,  as  in  ordinary  cases ;  and  then 
proving  the  breach  of  the  condition  or  covenant,  which  gives  the  right 
of  entry. 
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On  the  other  hand,  although  the  tenant  cannot  dispute  his  landlord's 
title,  yet  he  may  show  that  such  a  title  is  at  an  end,  as  already  men- 
tioned, ante,  p.  401.  Or,  admitting  the  title,  the  tenant  may  disprove 
hy  eyidence  the  fact  set  up  as  creating  the  forfeiture ;  he  may  show  that 
he  tendered  the  rent  before  or  on  the  day  it  was  payable,  &c.,  that  the 
premises  were  repaired,  &;c.,  that  the  landlord  has  not  performed  a  con- 
dition precedent  required  of  him  by  the  deed,  &;c. ;  or  he  may  give  in 
eyidence  a  waiver  of  the  forfeiture  by  the  landlord.  What  amounts  to 
a  waiver  of  a  forfeiture,  we  shall  now  consider. 

Waiver  of  the  forfeiture. — ^An  acceptance  of  rent  by  the  landlord, 
after  a  forfeiture,  will  be  a  waiver  of  it,  if  the  landlord  knew  of  the 
breach  of  the  condition  or  covenant  from  which  it  arose,  at  the  time  he 
received  the  rent;  for  the  receipt  of  rent  is  an  admission  that  the 
tenancy  is  then  subsisting.  Pennant's  case,  8  Co.  64,  b.,  Cro.  El.  553, 
672 ;  Harvey  v.  Oswald,  Moore,  456,  2  Andr.  90 ;  Arnsby  v.  Wood- 
ward,' 6  B.  &  0.  619.  Therefore,  if  there  be  a  right  of  re-entry  for 
non-payment  of  rent  when  demanded,  and  rent  be  demanded  on  the 
day  and  be  not  paid,  and  the  lessor  afterwards  distrain  for  rent  subse- 
quently accruing,  he  thereby  affirms  the  lease,  and  admits  the  continu- 
ance of  it.  And  this  was  formerly  the  case,  where  the  distress  was  for 
the  same  rent  which  had  been  demanded ;  for  the  distress  admitted  that 
the  tenancy  was  still  subsisting ;  Pennant's  case,  supra.  See  Brewer 
V.  Eaton,  8  Dowl.  280 ;  but  the  stat.  8  Ann.  c.  14,  s.  6, 7,  which  enables 
a  landlord  to  distrain  at  any  time  within  six  months  after  the  determina- 
tion of  the  tenancy,  seems  to  have  altered  this.  So,  where  the  condi-  , 
tion  of  the  re-entry  is  *^  if  the  lessee  shall  underlet,  assign,  or  transfer 
the  premises  or  any  part  thereof,  without  the  consent  of  the  lessor  in 
writing  under  his  hand  and  seal,"  an  acceptance  by  the  lessor  of  rent 
due  after  the  breach  of  the  condition,  with  notice  of  it,  is  holden  to  be 
a  waiver  of  the  forfeiture.  Goodright  v.  Davids,  Cowp.  808.  Or  if  in 
this  last  case  a  parol  license  were  given  (and  which  would  be  bad),  yet 
the  acceptance  of  rent  afterwards  would  be  a  waiver.  Roe  v.  Harrison, 
2  T.  R.  425,  430.  Where  the  condition  of  re-entry  is,  "  in  case  the 
lessee  or  his  assigns  shall  assign  the  premises  without  license  ;*'  if  the 
lessor  license  the  lessee  to  assign  any  part,  it  is  a  dispensation  of  the 
whole  condition,  and  the  lessee  or  his  assignee  may  assign  all  the  resi- 
due without  license.  Dumpor's  case,  4  Co.  119,  Cro.  El.  815,  816. 
But  it  has  been  holden  that  a  lessor,  who  has  a  right  of  re-entry  on  a 
breach  of  covenant  not  to  underlet,  does  not,  by  waiving  his  entry 
r*di  n  *^^  ^^^  underletting,  waive  his  right  to  re-enter  on  a  subsequent 
'■  ■'  underletting ;  nor,  under  a  covenant  to  repair,  does  he,  by  a 
"waiver  on  one  breach,  bar  himself  of  his  right  to  re-entry  for  a  subse- 
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qnent  breach.  Doe  v.  Bliss,  4  Taunt.  735.  So,  if  there  be  a  right  of 
re-entry  for  exercising  a  certain  trade  upon  the  demised  premises,  the 
landlord,  by  merely  lying  by,  and  witnessing  the  act  even  for  six  years, 
does  not  waive  the  forfeiture;  there  must  be  some  act  affirming  the 
tenancy,  to  have  that  effect.  Doe  v.  Allen,  3  Taunt.  78.  And  the 
same  in  all  cases  of  a  continuing  breach.  Doe  v.  Woodbridge,^  9  B. 
k  C.  376.  But  if  in  such  a  case  the  lessor  saw  the  tenant  expend 
money  in  improvements  with  a  view  to  such  an  occupation,  it  might  be 
evidence  to  be  left  to  the  jury  of  his  consent  to  such  an  alteration 'of  the 
premises.  Id.  Also,  after  the  landlord  has  actually  brought  his  eject- 
ment for  the  forfeiture,  his  receipt  of  rent  will  be  no  forfeiture.  Doe  v. 
Meux,""  1  Car.  &  P.  846. 

Mr.  Serjeant  Williams,  in  his  note  upon  this  subject  in  1  Saund.  287, 
b.,  says  that  in  cases  of  conditions  of  re-entry,  there  is  a  difference  be- 
tween leases  for  lives  and  leases  for  years.  In  the  case  of  a  lease  for 
life,  if  the  lessee  neglect  or  refuse  to  pay  his  rent  after  a  regular  de- 
mand, or  be  guilty  of  any  other  breach  of  the  condition  of  re-entry, 
the  lease  is  thereby  voidable  only,  although  the  condition  express  that 
it  shall  be  thereby  actually  void ;  and  therefore  if  the  lessor  in  such  a 
case,  after  notice  of  the  forfeiture  (which  is  a  material  and  issuable 
fact,  Pennant's  case,  and  Doe  v.  Harrison,  supra),  accept  rents  which 
accrued  due  after,  or  do  any  act  which  amounts  to  a  dispensation  of  the 
forfeiture,  the  lease,  which  was  before  voidable,  is  thereby  affirmed. 
But  in  the  case  of  a  lease  for  years,  if  there  be  a  condition  that  it  shall 
be  void  for  non-payment  of  rent  or  non-performance  of  any  other  cove- 
nant, then,  if  the  lessee  be  guilty  of  any  breach  of  the  condition,  the 
lease  is  actually  void,  and  cannot  be  set  up  by  any  act  of  the  lessor ; 
and,  on  the  other  hand,  if  the  condition  be  merely  that  the  lessor  in 
such  a  case  may  re-enter,  the  lease  is  voidable  only,  and  may  be  affirmed 
by  acceptance  of  rent,  ftc,  if  the  lessor  had  notice  of  the  breach  at  the 
time.  Browning  and  Boston's  case,  Plowd.  183,  Co.  Lit.  215,  a. ;  Pen- 
nant's case,  8  Go.  64,  a.,  65,  a.,  b.,  1  Saund.  287,  b.  This  distinction, 
however,  is  somewhat  shaken  by  a  more  recent  case,  where  in  a  lease  of 
certain  coal  mines  it  was  provided  that  ''  if  the  same  shall  stop  or  cease 
to  work  at  any  time  two  years,  this  lease  shall  be  deemed  void  to  all  in- 
tents and  purposes :"  it  was  holden,  that  by  the  lessee  ceasing  to  work 
it  for  two  years,  the  lease  did  not  actually  become  void,  unless  the  land- 
lord chose  to  make  it  so ;  that  by  receiving  rent  afterwards,  the  land- 
lord did  not  create  a  tenancy  from  year  to  year,  but  the  tenant  con- 
tinued to  hold  under  the  lease ;  and  that  at  any  time  afterwards,  if 
there  were  a  cesser  to  work  for  two  years,  the  landlord  might  at  his 
election  make  the  lease  void,  and  bring  his  ejectment,  without  giving  a 
notice  to  quit.  *Doe  v.  Bancks,'  4  B.  &;  A.  401,  and  see  Arns-  ^^.  ^.^ 
by  V.  Woodwards,  Rede  v.  Farr,  and  Doe  v.  Banks,  ante,  p.  409.  ^        -' 
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For  non-patmbnt  of  rent,  whbrb  thbrb  is  sufficibnt  distress. 
— The  law  does  not  favour  forfeiture ;  which  will  account  for  the  very 
strict  proof  required  of  a  landlord  when  he  seeks  to  enforce  a  forfeiture, 
and  recover  the  demised  premises,  by  reason  of  the  tenant's  non>pay- 
ment  of  rent,  in  a  case  where  there  are  sufficient  goods  upon  the  pre- 
mises, by  the  sale  of  which  the  landlord  might  realize  the  amount  he 
claims  for  rent,  if  he  chose  to  distrain  for  it.  In  such  a  case,  the  lessor 
of  the  plaintiff  must  prove — 

1.  The  tenancy ;  the  proviso  or  cohdition  for  re-entry  for  the  non- 
payment of  the  rent ;  and  the  local  situation  of  the  premises,  as  de- 
scribed in  the  declaration.     See  ante,  'p.  337. 

2.  That  a  demand  was  made  of  the  rent.  Bro.  Abr.  Demaunde,  19. 
And  a  demand  in  fact  must  be  proved,  although  there  may  have  been 
no  person  on  the  land  at  the  time  ready  to  pay  the  rent.  Kidwelly  v. 
Brand,  Plowd.  70,  a.,  b.  But  where  the  proviso  in  the  lease  was,  that 
if  the  rent  should  be  in  arrear  for  twenty-one  days,  the  lessor  might  re- 
enter, although  no  legal  or  formal  demand  should  be  made:  it  was 
holden,  that  the  rent  having  been  in  arrear  for  twenty-one  days,  the 
lessor  might  maintain  an  ejectment  for  the  forfeiture,  without  an  actual 
re-entry  or  demand  of  rent.  Doe  v.  Masters,'^  2  B.  &;  G.  490,  and  see 
Smith  V.  Spooner,  3  Taunt.  246. 

3.  The  demand  must  be  of  the  precise  sum  due ;  if  he  have  demanded 
a  penny  more  or  less,  it  will  be  ill.  Fabian  k  Windsor's  case,  1  Leon. 
305,  Cro.  EL  209. 

4.  It  must  appear  to  have  been  made  precisely  upon  the  day  when 
the  rent  was  due  and  payable  by  the  terms  of  the  lease.  As  where  the 
proviso  is,  that  if  the  rent  shall  be  behind  and  unpaid  by  the  space  of 
thirty  or  any  other  number  of  days  after  the  days  of  payment,  it  shall 
be  lawful  for  the  lessor  to  re-enter, — the  demand  must  be  made  on 
the  30th  or  other  last  day.  Co.  Lit.  202,  a.,  and  note  3 ;  Hill  v.  Grange, 
Plowd.  172,  b.,  173,  a. ;  Kidwellyn  v.  Blande,  Plowd.  70,  a.,  b. ;  Clun's 
case,  10  Co.  129,  a.;  Cropp  v.  Hambledon,  Cro.  El. ^48;  Wood  and 
Chiver's  case,  4  Leon.  180 ;  Smith  and  Bustard's  case,  1  Leon.  142 ; 
Kirby  v.  Green,  2  Lutw.  149 ;  Doe  v.  Wandlass,  7  T.  R.  117.  And 
where  the  rent  was  payable  quarterly,  and  two  quarters  being  in  arrear 
the  landlord  demanded  the  amount  of  both:  it  was  holden  that  he 
could  not  recover ;  for  as  to  the  first  quarter  it  was  not  demanded  at 
the  day.  Doe  v.  Paul,'  2  Car.  &;  P.  613.  But  where  a  lease  contained 
two  clauses  of  re-entry  for  non-payment  of  rent,  the.  one  in  case  the 
yearly  rent  of  3002.  should  be  in  arrear  thirty  days  after  it  became  pay- 
able, and  the  other  in  case  the  rent  should  be  in  arrear,  which  was  stated 
to  be  payable  half-yearly  at  Lady-day  and  Michaelmas :  it  was  holden, 
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that  the  former  clause  was  ^meant  to  describe  the  amount  of  -^ .  ^ 
rent  to  be  annually  paid,  and  the  latter  the  times  of  payment ;    ^        ^ 
and  that  the  landlord  had  a  right  to  re-enter,  on  non-payment  of  each 
half-year's  rent.     Doe  v.  Golding,"  6  Moore,  281. 

5.  The  demand  must  be  made  a  convenient  time  before  sunset.  Go. 
Lit.  202,  a.» 

6.  It  must  be  made  upon  the  land,  and  at  the  most  notorious  place  of 
it.  1  Saund.  287,  note  16.  Therefore,  if  there  be  a  dwelling-house 
upon  the  land,  the  demand  must  be  made  at  the  front  or  fore  door :  but 
it  is  not  necessary  to  enter  the  Ifouse,  although  the  door  be  open.  Id. 
But  if  the  landlord  demand  it  of  an  undertenant,  or  any  other  person 
he  may  find  there,  provided  it  be  upon  the  land,  it  will  be  sufficient ; 
and  it  will  be  no  objection  to  say  that  he  ought  to  have  demanded  the 
rent  generally,  his  immediate  tenant  not  being  there,  and  not  to  have 
demanded  it  of  an  undertenant.  Doe  v.  Brydges,  2  D.  &;  B.  29.  All 
this,  however,  must  be  understood  of  cases  where  the  lease  specifies  no 
place  at  which  the  rent  is  to  be  paid ;  for  if  a  place  be  appointed  where 
the  rent  is  to  be  payable,  the  rent  must  be  demanded  at  that  place.  Co. 
Lit.  202,  a.  On  the  other  hand,  if  the  tenant  meet  the  landlord,  at 
any  place,  on  or  off  the  land,  at  any  time  of  the  last  day  of  payment, 
and  tender  the  rent,  it  will  be  sufficient  to  save  the  forfeiture.  Go.  Lit. 
201,  b.,  202,  a. ;  Maund's  case,  7  Co.  28 ;  Kidwelly  v.  Brand,  Plowd,  70 
a.,  b. ;  Scot  v.  Scot,  Cro.  £1.  73 ;  Wood  and  Chiver's  case,  4  Leon,  180  ; 
Doe  V.  Wandlass,  7  T.  R.  117. 

For  non-payment  of  rent,  where  there  is  not  a  sufficient  dis- 
tress.— ^At  common  law,  where  an  ejectment  was  brought  for  a  forfei- 
ture by  non-payment  of  rent,  there  was  no  distinction  between  cases 
where  there  was  a  sufficient  distress  upon  the  premises,  and  where  there 
was  not,  as  to  the  formal  demand  required,  as  just  now  mentioned.  But 
now,  by  stat.  4  G.  2,  c.  28,  s.  2,  '^  in  all  cases  between  landlord  and 
tenant,  as  often  as  it  shall  happen  that  one  half-year's  rent  shall  be  in 
arrear,  and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right  by 
law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall 
and  may,  without  any  formal  demand  or  re-entry,  serve  a  declaration  in 
ejectment  for  the  recovery  of  the  demised  premises ;  or  in  case  the  same 
cannot  be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  pre- 
mises, then  to  affix  the  same  upon  the  door  of  any  demised  messuage, 
or  in  case  such  ejectment  shall  not  be  for  the  recovery  of  any  messuage, 
then  upon  some  notorious  place  of  the  lands,  tenements,  or  heredita- 
ments comprised  in  such  declaration  in  ejectment,  and  such  affixing 
shall  be  deemed  legal  service  thereof,  which  service  or  affixing  such 
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declaration  in  ejectment,  shall  stand  in  the  place  and  stead  of  a  demand 
and  re-entry :  and  in  case  of  judgment  against  the  casual  ejector,  or 
nonsuit  for  not  confessing  lease,  entry,  or  ouster,  it  shall  be  made  ap- 
r*AiAT  P®*"^  *^®  *^®  court  where  the  said  suit  is  depending  by  affidavit, 
^  -^  or  be  prored  upon  the  trial,  that  half  a  year's  rent  was  due  before 
the  said  declaration  was  served,  and  that  no  sufficient  dbtress  was  to  be 
found  on  the  demised  premises,  countervailing  the  arrears  then  due,  and 
that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter :  then  and 
in  every  such  case  the  lessor  or  lessors  in  ejectment  shall  recover  judg- 
ment and  execution,  in  the  same  manner  as  if  the  rent  had  been  legally 
demanded,  and  a  re-entry  made.  And  in  case  the  lessee,  his  assignee, 
or  other  person  claiming  or  deriving  under  the  said  lease,  shall  suffer 
judgment  to  be  recovered  on  such  ejectment,  and  execution  to  be  exe- 
cuted thereon,  without  paying  the  rents  and  arrears,  together  with  full 
costs,  and  without  filing  any  bill  for  relief  in  equity  within  six  calendar 
months  after  such  execution  executed ;  then  and  in  such  case  the  said 
lease  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  writ  of  error  for  reversal  of  such  judgment  in  case 
the  same  shall  be  erroneous,  and  the  said  landlord  or  lessor  shall  from 
thenceforth  hold  the  said  demised  premises  discharged  from  such  lease." 

It  has  been  holden,  that  this  statute  does  not  extend  to  cases  where 
there  is  a  sufficient  distress  upon  the  premises ;  and  consequently,  in 
such  cases,  the  lessor  must  still  proceed  at  common  law,  as  before  the 
statute.  Doe  v.  Wandlass,  7  T.  B.  117.  It  extends,  however,  to  cases 
where  there  are  several  payments  in  arrear,  as  well  as  where  there  is 
only  one.     See  Doe  v.  Alexander,  2  M.  &  S.  525. 

Care  must  be  taken  that  the  demise  in  the  declaration  be  laid  on 
some  day  subsequent  to  the  time  at  which  the  landlord  has  a  right  to 
enter  for  the  forfeiture ;  as,  for  instance,  if  the  proviso  be,  that  if  the 
rent  shall  be  in  arrear  for  thirty  days,  it  shall  be  lawful  for  the  landlord 
to  re-enter, — the  demise  should  be  laid  after  the  thirtieth  day ;  and  the 
declaration  may  be  served  at  any  time  afterwards.  Doe  v.  Shawcross," 
8  B.  &  C.  752. 

In  proceeding  under  this  statute,  the  lessor  of  the  plaintiff  must 
prove — 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry  for  non-pay- 
ment of  rent ;  and  the  local  situation  of  the  premises,  as  described  in 
the  declaration.     See  ante,  p.  337. 

2.  That  before  the  service  of  the  declaration,  there  was  half  a  year's 
rent  due  and  in  arrear,  and  that  there  was  no  sufficient  distress  to  be 
found  on  the  demised  premises,  countervailing  such  arrears.  If  there 
be  more  than  half  a  year's  rent  in  arrear,  still  the  case  is  within  the 
statute ;  see  Doe  v.  Alexander,  2  M.  &  S.  525 ;  but  it  is  not  necessary 
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thftt  there  should  be  a  sufficient  distress  upon  the  premises  to  counter- 
vail the  whole  of  the  arrears,  in  order  to  take  the  case  out  of  the  statute ; 
if  there  be  sufficient  to  satisfy  half  a  year's  rent,  the  landlord  cannot 
proceed  under  this  statute,  but  must  proceed  as  at  common  law,  as  under 
the  last  head.  Doe  d.  Powell  v.  Roe,  9  Dowl.  548.  But  the  distress 
^rnust  be  such  that  the  landlord  could  have  availed  himself  of  it.  .  . 
And,  therefore,  where  the  tenant  locked  up  the  premises,  so  I-  -^ 
that  the  landlord  could  not  distrain  (supposing  there  were  goods  suffi- 
cient there)  without  being  guilty  of  a  trespass,  Lord  Tenterden,  C.  J., 
held  that  proof  of  this  was  sufficient  to  satisfy  the  statute :  the  words 
in  the  statute,  "  no  sufficient  distress  to  be  found  on  the  demised  pre- 
mises," must  mean  no  sufficient  distress  which  can  be  got  at ;  and  here, 
therefore,  was  no  sufficient  distress,  for  there  is  no  available  distress  at 
all.  Doe  V.  Dyson  et  al.,®  Moody  &  M.  77.  Where  the  right  of  entry 
accrued  in  fourteen  days  after  the  25th  of  March,  the  demise  laid  on 
the  2d  of  May,  and  the  declaration  served  on  the  6th  of  June ;  and  the 
evidence  was  the  landlord's  broker  went  upon  the  premises  to  distrain, 
on  the  same  day  in  May,  and  there  were  then  no  goods  there  which  he 
could  distrain ;  the  court  held  this  to  be  sufficient  evidence,  from  which 
the  jury  might  presume  that  there  was  no  sufficient  distress  upon  the 
premises  before  the  2d  of  May,  or  on  the  6th  [of  June  (if  that  were 
necessary) ;  and  Lord  Ellenborough,  C.  J.,  intimated,  in  the  course  of 
the  argument,  that  if  the  landlord  find  no  sufficient  distress  upon  the 
premises,  on  any  day  after  the  rent  is  in  arrear,  and  the  rent  be  not 
paid  at  the  time  mentioned  in  the  proviso,  the  right  of  entry  accrues. 
Doe  v.  Fuchan,  15  East,  286.  There  is  no  necessity,  however,  to  prove 
any  demand  of  the  rent,  even  where  by  the  proviso  the  power  of  re-entry 
is  given  to  the  landlord  upon  non-payment  of  the  rent,  the  same  ''  being 
lawfully  demanded."  Doe  v.  Alexander,  2  M.  &;  S.  525,  dis.  Ld.  Ellen- 
borough,  C.  J. 

As  to  staying  proceedings  in  the  action,  on  payment  of  the  rent  due 
and  costs,  see  stat.  4  G.  2,  c.  28,  s.  4,  and  1  Arch.  Pr.  263. 

Fob  not  repairing. — ^If  there  be  a  power  of  re-entry  for  nonper- 
formance of  a  covenant  to  repair,  or  of  the  covenants  of  the  lease  gene- 
rally, and  one  of  them  be  a  covenant  to  repair,  and  the  premises  are 
allowed  to  go  out  of  repair,  the  lessor  may  re-enter,  that  is,  he  may  bring 
an  ejectment  forthwith  for  the  recovery  of  the  demised  premises,  without 
any  previous  notice  requiring  the  tenant  to  put  them  in  repair,  if  no  such 
notice  be  required  by  the  terms  of  the  lease.  Doe  v.  Morris,  11  Law 
J.  818,  ex.  Where  there  is  a  general  covenant  to  repair,  and  also  a 
covenant  to  repair  within  three  months  or  other  time  after  notice,  the 
landlord  is  not  bound  to  wait  the  three  months  before  he  brings  eject- 
ment for  a  forfeiture,  by  reason  of  a  breach  of  general  covenant.     Roe 
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▼.  Paine,  2  Gamp.  520.  Bat  if  h^  give  notice  ander  the  second  cove- 
nant, he  thereby  waives  the  general  covenant,  and  he  cannot  bring  his 
ejectment  until  after  the  three  months  have  expired.  Doe  v.'Meoz^i*  4 
B.  &  C.  606. 

A  forfeiture  for  not  repairing,  may  be  waived  by  receiving  rent  for 
^  ^  the  demised  premises,  becoming  due  after  the  right  of  *entry 
*■  J  accrued ;  see  Fryett  v.  Jeffreys,  1  Esp.  398  ;  but  not  by  receiv- 
ing rent  becoming  due  before  the  expiration  of  a  notice  to  repair ;  nor 
is  it  waived,  but  merely  suspended,  by  allowing  the  tenant  a  further  time 
to  repair.     Doe  v.  Brindley,*^  4  B.  &;  Ad.  84. 

The  evidence  on  the  part  of  the  lessor  of  the  plaintiff,  will  be: — 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry  for  not  repair- 
ing ;  and  the  local  situation  of  the  premises  as  described  in  the  de- 
claration. 

2.  The  state  of  repair  of  the  premises ;  the  notice  and  service  thereof, 
when  necessary ;  and  that  the  lessee  has  not  repaired. 

The  court  have  no  power  to  stay  the  proceedings  in  an  ejectment  for 
a  forfeiture  by  not  repairing,  under  any  undertaking  to  put  the  premises 
in  repair.     Doe  v.  Asby,  8  Law  J.  207,  qb. 

For  waste. — ^Where  a  right  of  re-entry  is  reserved  to  a  lessor,  incase 
his  lessee  commits  waste,  it  is  generally  construed  to  mean  such  waste  as 
may  be  injurious  to  the  reversion,  and  not  merely  such  as  might  be  given 
in  evidence  under  the  old  writ  of  waste,  unless  there  be  some  stipulation 
in  the  lease,  &c.,  to  the  contrary.  And  therefore  where  a  lease  contained 
a  proviso  for  re-entry,  if  the  lessee  should  commit  waste  to  the  value  of 
10«.  and  that  the  lessee  having  pulled  down  some  old  buildings  of  more 
than  the  value  of  10«.,  substituted  others  of  different  description,  the 
lessor  brought  his  action  of  ejectment  for  the  forfeiture ;  the  court  held 
that  the  waste  contemplated  in  the  proviso  was  waste,  producing  an  in- 
jury to  the  reversion,  and  that  it  was  a  question  for  the  jury,  under  all 
the  circumstances,  whether  such  injury  to  the  value  of  10«.  had  been 
committed.  Doe  v.  Bond,'  5  B.  &  C.  855.  See  as  to  the  evidence,  under 
the  last  head. 

For  not  iNSURme. — ^Where  by  a  proviso  in  a  lease,  the  lessor  has  a 
right  of  re-entry  for  any  breach  of  a  covenant  to  insure  the  demised 
premises, — ^if  the  lessor  bring  ejectment  for  a  forfeiture,  he  must  prove — 

1.  The  tenancy:  the  proviso  or  condition  for  re-entry,  for  not  in- 
suring ;  and  the  local  situation  of  the  premises  as  described  in  the  de- 
claration. 

2.  The  breach  of  the  covenant  to  insure ;  the  onus  of  proving  which 
is,  in  this  case,  upon  the  plaintiff.  Doe  v.  Whitehead,'  8  Ad.  &;  El.  571. 
If  the  covenant  be  to  insure  in  any  particular  office,  the  breach  may  be 
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proved  bj  any  clerk  in  the  office,  who  may  have  searched  the  books  for 
the  insarance ;  or  if  the  lessee  have  insured,  but  have  failed  to  continue 
the  payment  of  the  premium,  it  may  be  prudent  to  have  the  book  of  the 
company  produced,  in  which  the  payment  would  appear,  if  it  had  been 
made.  But  if  the  covenant  be  to  insure  generally,  without  mention  of 
the  company  with  which  the  insurance  was  to  be  effected,  the  proof  is 
more  difficult ;  it  is  not  sufficient  to  serve  the  defendant  with  notice  to 
produce  the  policy,  and  call  upon  him  at  the  trial  to  produce  it  accord- 
ingly ;  for  the  only  effect  of  that  will  be,  '''that  upon  his  not  pro-  r^tA-tn-i 
ducing  it,  the  plaintiff  will  be  allowed  to  go  into  secondary  evi- 
dence  of  it.  Doe  v.  Whitehead,  supra.  If,  indeed,  the  action  be  de- 
fended by  an  underlessee,  you  may  call  the  lessee  as  a  witness,  and  oblige 
him  to  produce  the  policy,,  if  he  have  one,  or  to  admit  that  he  did  not 
insure ;  but  if  the  lessee  defend,  then  after  giving  him  notice  to  produce 
the  policy,  you  must  give  the  best  secondary  evidence  you  can  collect, — 
his^  admissions,  express  or  implied,  proof  of  applications  to  him  to  show 
the  policy,  and  his  answers,  and  the  like. 

Where  a  lessee  covenanted  that  he,  his  executors  and  assigns,  would 
insure  the  demised  premises,  and  keep  them  insured  during  the  term,  and 
deposit  the  policy  with  the  lessor :  this  was  holden  to  mean,  not  that  the 
lessee  should  effect  any  one  policy,  and  keep  that  particular  policy  on 
foot,  but  that  he,  his  executors  and  assigns,  should  always  keep  the  pre- 
mises insured  by  one  policy  or  another ;  but  the  court  held  that  it  would 
be  a  breach,  if  the  premises  were  uninsured  at  any  one  time ;  and  that 
it  would  be  a  continuing  breach  for  any  length  of  time  they  were  unin- 
sured. Doe  V.  Peck,^  1  B.  &  Ad.  428.  In  this  last  case,  the  lease  con- 
tained a  proviso  for  re-entry,  on  a  breach  of  any  of  the  covenants ;  the 
lessee  had  assigned,  but  the  premises  were  never  insured  by  him  or  his 
assignee ;  and  it  appeared  that  the  lessor  had  distrained  on  the  30th 
September  for  rent  then  due,  and  afterwards  brought  an  ejectment  as 
for  a  forfeiture  in  not  insuring,  on  a  demise  laid  on  the  24th  of  October : 
it  was  holden  that  he  might  do  so,  and  was  entitled  to  recover ;  although 
the  distress  was  an  a.cknowledgment  of  a  tenancy  on  the  30th  Septem- 
ber, and  a  waiver  of  any  forfeiture  up  to  that  time,  yet  that  the  lessor 
had  a  right  to  recover  for  the  forfeiture  incurred  by  the  breach  of  cove- 
nant between  the  30th  of  September  and  the  24th  of  October.  Id. 
Where,  upon  the  production  of  the  lease  at  the  trial,  it  appeared  that 
the  lessor  had  covenanted  to  insure  in  the  joint  names  of  the  lessor  and 
of  himself,  and  in  two-thirds  of  the  value  of  the  demised  premises ;  and 
it  was  alleged  that  he  had  insured  in  his  own  name  only,  and  to  a  less 
amount  than  two-thirds  of  the  value ;  but  it  appeared  that  there  were  two 
parts  of  the  lease,  both  of  which  were  retained  by  the  lessor,  and  he 
gave  merely  an  abstract  to  the  lessee,  in  which  no  mention  was  made 
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that  the  insurance  was  to  be  in  the  joint  names ;  and  as  to  the  insurance 
being  upon  two-thirds  of  the  value,  it  was  effected  for  the  very  same  sum 
for  which  the  premises  had  been  previously  insured  by  the  lessor  him- 
self: Abbott,  G.  J.  held,  that  as  the  conduct  of  the  lessor  was  such  as 
was  calculated  to  induce  a  reasonable  and  cautious  man  to  conclude  that 
he  was  doing  all  that  was  necessary  or  required  of  him,  by  insuring  in 
his  own  name  and  to  the  amount  insured,  he  could  not  recover  as  for  a 
forfeiture,  although  there  was  no  dispensation  or  release  of  the  covenant. 
Doe  V.  Rowe,"  Ry.  &  M.  343. 

*FoR  ASSIONINQ  OR  UNDERLBTTINO,  ETC. — ^In  this,  as  in  all 
^  ^  other  cases  of  forfeiture,  the  covenant  or  stipulation  not  to 
assign  or  underlet,  &c.,  is  construed  strictly,  in  favour  of  the  tenant, 
and  against  the  forfeiture.  A  proviso  for 're-entry,  if  the  lessee  shall 
assign  the  premises,  does  not  prevent  him  from  making  an  underlease 
for  part  of  the  term  ;  Kinnersley  v.  Orpe,  1  Doug.  55 ;  even  a  proviso 
not  to  assign,  transfer,  set  over,  or  otherwise  do  or  put  away  the  lease 
or  premises,  has  been  holden  not  to  extend  to  such  an  underlease. 
Crusoe  v.  Bugby,  2  W.  Bl.  766,  3  Wils.  234.  But  a  covenant  not  to 
let  or  assign,  comprehends  an  underlease.  Roe  v.  Harrison,  2  T.  R. 
425.  So,  a  covenant  not  to  assign  or  otherwise  part  with  the  premises 
or  any  part  thereof,  for  the  whole  or  any  part  of  the  term,  is  broken  by 
a  grant  of  an  underlease.  Doe  v.  Worsley,  1  Gamp.  20.  On  the  other 
hand,  however,  a  covenant  not  to  underlet,  will  restrain  an  assignment. 
Greenaway  v.  Adams,  12  Ves.  395. 

A  devise  of  a  term  of  years  to  a  stranger,  is  an  assignment  within 
the  meaning  of  a  covenant  not  to  assign.  But  a  devise,  whereby  the 
term  vests  in  the  lessee's  executor,  is  not.  4  Bro.  Abr.  ^'  Lease,"  T. 
And  an  executor  or  administrator  is  bound  by  such  a  covenant,  if  the 
covenant  name  him ;  Roe  v.  Harrison,  2  T.  R.  425 ;  but  it  seems  to  be 
doubted  whether  he  is  bound,  if  not  named  in  it.  See  Doe  v.  Bevan,  S 
M.  &  S.  353 ;  Smallpiece  v.  Evans,  1  And.  124 ;  More's  case,  Gro.  EL 
26.  And  the  assignment,  to  amount  to  a  forfeiture,  must  be  valid,  or 
at  least  only  voidable,  not  void.  And  therefore,  when  a  lease  contained 
a  proviso,  that  the  lessor  might  re-enter,  and  that  the  lease  should  be 
void,  if  the  lessee  should  assign  the  term ;  and  the  lessee  by  deed,  as- 
signed all  his  property,  real  and  personal,  to  trustees  for  the  benefit  of 
his  creditors,  and  was  afterwards  declared  a  bankrupt :  it  was  holden 
that  as  this  assignment  was  an  act  of  bankruptcy,  it  did  not  operate  as 
a  valid  assignment  of  the  term,  and  therefore  did  not  amount  to  a  for- 
feiture. Doe  V.  Powell,^  5  B.  &  C.  308.  Also,  a  mere  deposit  of  the 
lease  with  another,  as  a  security  for  money  advanced,  is  not  an  assign- 
ment within  such  a  covenant.  Doe  v.  Hogg,  4  D.  &  R.  226,  1  Gar.  & 
P.  160.^ 
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A  covenant  not  to  underlet  the  demised  premises,  is  not  broken  by 
letting  a  part  of  them  in  lodgings.  Doe  v.  Laming,  4  Oamp.  77.  But 
where  a  lease  contained  a  proviso  for  re-entry,  in  case  the  tenant  should 
demise,  lease,  grant,  or  let  the  demised  premises,  or  any  part  or  parcel 
thereof,  to  any  person  whomsoever,  for  the  whole  or  any  part  of  the 
term,  without  the  license  of  the  lessor  in  writing ;  and  the  lessee,  vrith- 
out  such  license,  agreed  With  a  person  to  enter  into  partnership  with 
him,  and'  that  he  should  have  the  use  of  a  back  chamber,  and  some 
other  parts  of  the  premises  exclusively,  and  of  the  rest  jointly  with  the 
defendant,  and  accordingly  let  him  into  possession  :  this  was  holden  to 
come  within  the  proviso,  and  that  the  lessor  might  re-enter.  Roe  v. 
Sales,  1  M.  &  S.  297. 

*But  a  covenant  not  to' assign,  &c.,  will  not  extend  to  an  r-^^^Q-i 
assignment  by  act  of  law,  unless  that  be  made  the  subject  of  ^  -^ 
an  express  stipulation.  So  that  if  the  lessee  become  bankrupt,  and  the 
term  pass  to  his  assignees,  it  is  not  an  assignment  within  the  meaning 
of  a  covenant  not  to  assign  ;  Goring  v.  Warner,  7  Vin.  Abr.  85,  pi.  9 ; 
and  his  assignees  may  afterwards  assign  it  without  license.  Doe  v. 
Smith,^  5  Taunt.  795 ;  Doe  v.  Bevan,  3  M.  &  S.  358.  So,  if  the  term 
be  taken  in  execution,  and  sold,  it  is  not  an  assignment  within  such  a 
covenant,  even  although  the  judgment  were  upon  a  warrant  of  attorney. 
Doe  V.  Garter,  8  T.  B.  57,  provided  it  were  not  effected  in  collusion 
with  the  creditor,  for  the  purpose  in  fact  and  effect  of  assigning  to  him, 
in  fraud  of  the  covenant.  Doe  v.  Carter,  Id.  300.  But  if  the  lessee 
voluntarily  take  the  benefit  of  the  Insolvent  Act,  and  the  lease  be 
assigned  to  his  assignee,  this  would  be  a  breach  of  the  covenant,  and  a 
forfeiture,  because  it  is  in  the  nature  of  a  voluntary  alienation,  arising 
from  the  voluntary  act  of  the  lessee  himself.     4  Bac.  Abr.  ^'  Lease,"  T. 

In  order  to  maintain  the  ejectment  in  this  case,  the  lessee  must 
prove — 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry  for  assigning,. 
&c.,  without  license ;  and  the  local  situation  of  the  premises  as  described' 
in  the  declaration. 

2.  The  assignment  or  underletting  which  is  alleged  to  be  the  breach 
of  the  covenant  or  condition.  This  may  be  done  either  by  causing  the 
deed  to  be  produced  and  proved  by  which  the  assignment,  &c.,  was  made,^ 
or  by  proving  another  person  to  be  in  the  occupation  of  the  premises,, 
which  will  be  good  primd  facie  evidence  of  an  assignment  or  under- 
letting. Doe  V.  Rickarby,  6  Esp.  4.  But  where  it  was  proved  that 
the  premises  were  in  possession  of  a  stranger,  and  that  he  declared  that 
they  were  demised  to  him  by  another  stranger ;  this  was  holden  not  to 
be  sufficient.    Doe  v.  Payne,*  1  Stark.  86. 

For  other  acts,  bto. — ^A  very  ordinary  covenant  on  the  part  of  the 
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lessee,  in  leases  of  houses,  is,  that  he  will  not  carry  on  any  trade,  or 
any  particular  trade  specified,  or  allow  of  the  same  to  be  carried  on,  in 
the  hoose  demised ;  and  if  a  power  of  re-entry  be  reserved  in  such  a 
case,  the  lessor  may  enter  as  for  a  forfeiture,  upon  any  trade,  strictly 
within  the  meaning  of  the  coyenant,  being  carried  on  in  it.  Where  the 
covenant  was,  '^  not  to  use  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises  or  any  part  thereof,  any  trade  or 
business  whatsoever,  without  the  license  of  the  lessor,"  &;c. ;  and  the 
lessee,  without  the  license  of  the  lessor,  afterwards  assigned  the  lease 
to  a  schoolmaster,  who  carried  on  his  business  of  schoolmaster  in  the 
house  and  premises ;  it  was  holden  that  the  assignment  was  a  breach  of 
this  covenant,  and  the  lessor  entitled  to  re-enter  under  the  ordinary 
r*ii9m  P^^^^**^  ^^^  re-entry  for  non-performance  of  covenants.  *Doe  v. 
^  ^  Keeling,  1  M.  &;  S.  95.  But  where,  upon  a  case  from  equity, 
the  question  was  whether  a  lessee,  by  granting  an  underlease  to  a  per- 
son who  opened  a  public  house  upon  the  demised  premises,  had  been 
guilty  of  a  breach  of  a  covenant  and  proviso  for  re-entry  in  the  lease ; 
and  the  covenant  appeared  to  be,  that  the  lessor  would  not  do  any  act, 
matter  or  thing  upon  the  demised  premises  which  might  be,  grow,  or 
lead  to,  the  damage,  annoyance,  or  disturbance  of  the  lessor  or  any  of 
his  tenants,  or  to  any  part  of  the  neighbourhood ;  the  proviso  was,  that 
the  plaintiff  might  re-enter  in  case  the  lessee  should  permit  any  person 
to  inhabit  the  premises  who  should  carry  on  certain  specified  trades  or 
business  (but  not  mentioning  that  of  a  licensed  victualler),  or  any  other 
business  that  might  be,  or  grow,  or  lead  to  be  offensive,  or  any  annoy- 
ance or  disturbance  to  any  of  the  lessor's  tenants ;  the  court  after  argu- 
ment certified  that  neither  the  granting  of  the  lease,  nor  the  opening  of 
the  public  house  upon  the  premises,  were  breaches  of  the  covenant  or 
proviso.     Jones  v.  Thorne,^  1  B.  &  C.  715. 

Where  a  man  was  let  into  possession  of  a  farm,  and  paid  rent,  under 
an  agreement  for  a  future  lease  for  fourteen  years,  which  was  to  contain 
a  covenant  (amongst  others)  against  taking  successive  crops  of  com  from 
the  land,  and  a  proviso  for  re-entry  for  breach  of  any  of  the  covenants ; 
the  lease  was  not  in  fact  executed ;  the  tenant  having  taken  successive 
crops  of  com  from  the  farm,  and  which  would  be  a  breach  of  the  cove- 
nant, if  the  lease  had  been  executed,  the  lessor  brought  an  ejectment; 
and  it  was  holden  that  he  had  a  right  to  recover ;  until  the  lease  should 
be  executed,  the  tenant  held  as  a  yearly  tenant,  subject  to  the  terms 
and  e<mditions  which  by  the  agreement  were  to  be  embodied  in  the 
lease,  and  being  guilty  of  a  breach  of  one  of  them  the  landlord  had  a 
right  to  re-enter.  Doe  v.  Amey,*  12  Ad.  &;  El.  476.  So,  where  land 
was  let  to  a  man,  upon  which  he  agrees  to  erect  certain  buildings  within 
a  certain  time,  with  a  power  of  re-entry  to  the  lessor  in  case  he  fails  to 
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do  80,  but  DO  lease  is  to  be  granted  until  the  buildings  shall  be  com- 
pleted,— if  he  fail  in  erecting  the  buildings  within  the  time,  the  landlord 
may  maintain  ejectment  to  recover  the  premises.  See  Oldershaw  v. 
Holt  et  al.,«  12  Ad.  &  El.  590  j  Doe  v.  Ekins,'  Ry.  A;  M.  29 ;  Doe  v. 
Birch,  1  Mees.  &  W.  402.(*) 

A  proviso  for  re-entry,  in  case  the  tenant  shall  commit  an  act  of  bank- 
ruptcy, whereon  a  fiat  shall  issue,  is  good  in  law,  although  it  have  the 
effect  of  preventing  the  interest  in  the  term  from  passing  to  the  ae- 
signees.  Doe  v.  Galliers,  2  T.  R.  138.  So,  a  proviso  for  re-entry,  in 
case  the  term  shall  be  taken  in  execution  upon  any  judgment  against 
the  tenant,  is  good  in  law  although  it  have  the  effect  of  defeating  the 
execution.  And  where  a  lease  contained  such  a  clause  of  re-entry,  and 
before  the  end  of  the  term  the  sheriff  entered  the  premises  under  a  writ 
of  extent  against  the  lessee  at  the  suit  of  the  crown,  held  an  inquisition, 
and  seised  the  *tenant'8  interest  in  the  premises  into  the  king's  r^c^o-i  ^ 
hands ;  it  was  holden,  that  this  was  a  taking  in  execution  within  ^  -^ 
this  clause  of  re-entry,  and  that  the  term  was  thereby  forfeited  to  the 
lessor.  Rex  v.  Topping,  M'Clel.  &;  T.  544.('*')  And  the  landlord  in 
such  a  case  is  entitled  to  emblements.  Davis  et  al.  v.  Eyton,^  7 
Bing.  154. 


SECTION  VIII. 
EVIDENCE  IN  EJECTMENT  BT  MORTGAGEE. 

MoRTGAGBB  AGAINST  MORTGAGOR. — If  the  mortgagor  be  in  possession 
of  the  mortgaged  premises,  it  is  clear  the  mortgagee  may  maintain  eject- 
ment against  him,  unless  precluded  from  doing  so  by  some  clause  in  the 
mortgage-deeds.  Where  he  has  a  power  of  entry  and  sale  on  non-pay- 
ment of  the  mortgage  money  on  the  day  stipulated,  and  the  money  is 
not  paid  at  the  day,  he  may  proceed  to  recover  the  premises  in  eject- 
ment, without  giving  any  notice  to  quit,  Doe  v.  Giles,""  5  Bing.  421,  or 
even  making  any  demand  of  possession.  Doe  v.  Maisey,^  8  B.  &  G. 
767.  Where  the  mortgage  deed,  reciting  a  loan  of  8502.  at  5  per  cent, 
interest,  contained  an  agreement  that  the  mortgagor,  during  his  occupa- 
tion of  the  mortgaged  premises,  should  yield  and  pay  for  the  same  to 
the  mortgagee  the  yearly  rent  or  sum  of  502.,  payable  half-yearly,  and 
that  it  should  be  lawful  for  the  mortgagee  to  use  such  remedies  by  dis- 
tress and  sale  for  the  recovery  of  the  said  rent,  as  landlords  have  on 
common  demises,  provided  that  the  reservation  of  such  rent  should  not 
prejudice  the  mortgagee's  right  to  enter  and  evict  the  mortgagor  at  any 
time  after  default  made  in  payment  of  the  moneys  secured  or  any  part 
thereof:  the  court  held  that  after  default  made  in  payment  of  the  prin- 
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cipal  and  of  one  half-year's  rent,  the  mortgagee  coald  maintain  ejectment 
against  the  mortgagor,  without  giving  him  any  notice  to  quit,  although 
he  had  treated  the  mortgagor  as  tenant  by  distraining  on  him  for  a 
previous  year's  rent.  Doe  v.  Olley,^  12  Ad.  k  El.  481 ;  Doe  v.  Tom, 
12  Law  J.  264,  qb.  And  where  it  was  provided  by  the  mortgage-deed, 
that  if  the  mortgagor  should  not  pay  the  mortgage  money  and  interest 
on  the  5th  of  October  following,  it  should  be  lawful,  after  giving  one 
month's  notice,  to  enter,  and  whether  in  or  out  of  possession,  to  make 
leases  of  and  to  sell  the  land ;  default  was  made  in  payment  on  the  5th 
of  October,  and  the  mortgagee  brought  ejectment ;  it  was  holden  that 
he  could  maintain  the  action,  although  he  had  not  given  the  month's 
notice ;  for  the  stipulation  as  to  the  month's  notice  was  in  the  nature  of 
a  covenant  merely,  and  did  not  operate  as  a  re-demise  to  the  mortgagor. 
Doe  v.  Day,^  2  Ad.  &  El.  N.  G.  147,  12  Law  J.  86,  qb.  But  where  a 
Railway  Company  were  empowered  to  borrow  money  on  mortgage  of 
r^Aoq-i  *^^^  *^  undertaking,  and  all  and  singular  the  rates,  tolls,  and 
-^  other  sums  arising,"  &c. :  it  was  holden  that  by  such  a  mort- 
gage the  mortgagee  did  not  acquire  any  title  to  the  land,  and  therefore 
could  not  maintain  an  ejectment.  Doe  v.  St.  Helen's  &  Runcorn  Gttp 
Railway  Co.,"  2  Ad.  k  El.  N.  C.  364,  11  Law  J.  6,  qb.  The  mort- 
gagee  of  tolls  on  a  turnpike  road  is  differently  circumstanced ;  for  the 
toll-gates  and  toll-houses,  as  well  as  the  tolls,  are  mortgaged  to  him ;  and 
the  fact  of  there  being  prior  mortgagees,  will  be  no  defence  to  an  eject- 
ment by  a  subsequent  mortgagee.  Doe  v.  Penfield,  12  Law  J.  70,  qb., 
and  see  Doe  v.  Home,  Id.  72,  qb. 

Within  what  time  the  action  shall  be  brought,  see  ante,  p.  322. 

And  as  to  the  stamp  on  the  mortgage,  see  vol.  i.  p.  230. 

To  maintain  the  action,  the  plaintiff  will  have  to  prove  merely  the 
mortgage  deed ;  and  if  the  local  situation  of  the  plaintiff  be  therein 
described  in  the  same  manner  as  in  the  declaration,  no  further  evidence 
need  be  given  of  it.  It  must  appear,  however,  that  the  demise  in  the 
declaration  is  laid  after  the  day  appointed  for  payment  by  the  mortgage 
deed. 

The  defendant,  on  the  other  hand,  may  prove  that  the  mortgage 
money  was  paid  before  the  time  appointed  for  that  purpose  by  the  deed. 
Or,  he  may  show  that  the  day  so  appointed  was  subsequent  to  the  day 
of  the  demise  in  the  declaration.  But  he  will  not  be  allowed  to  defeat 
his  mortgagee's  title,  by  setting  up  the  title  of  a  third  person.  Doe  v. 
Pegge,  4  Doug.  309 ;  1  T.  R.  460,  n. ;  Goodtitle  v.  Bailey,  Cowp.  601 ; 
see  Doe  v.  Webber,"*  8  Bing.  N.  C.  922. 

MoRTQAGBB  AGAIKBT  TBNANT. — ^Whcre  the  premises  are  demised  to 
a  third  person, — ^if  the  demise  were  subsequent  to  the  mortgage,  the 
mortgagee  may  maintain  an  ejectment,  whether  the  demise  were  for  a 
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term  of  years,  Eeech  v.  Hall  et  al.,  1  Doug.  21,  or  from  year  to  year, 
Thniider  v.  Belcher,  3  East,  449,  without  giving  any  notice  to  quit ;  for 
the  lessee  is  not  tenant  to  the  mortgagee.  See  Evans  v.  Elliott  et  al.,*  9 
Ad.  &  El.  842.  But  if  the  premises  were  demised  previously  to  the 
mortgage,  then,  although  the  mortgagee,  after  giving  notice  of  the 
mortgage  to  the  tenant,  and  requiring  him  to  pay  rent  to  him,  may 
'  maintain  an  action  for  use  and  occupation  against  such  tenant.  Burrows 
V.  Gradin,  12  Law  J.  833,  qb.,  and  treat  him  in  every  way  as  tenant, 
as  if  he  himself  were  the  assignee  of  the  reversion,  Moss  v.  Gallimore, 
l][Doug.  279,  yet  he  has  no  other  or  greater  rights  than  the  mortgagor 
had ;  and  therefore,  if  the  premises  were  demised  from  year  to  year, 
the  mortgagee  cannot  maintain  ejectment  against  the  tenant,  without 
first  determining  the  tenancy  by  a  notice  to  quit.  So,  if  the  premises 
were  leased  for  a  term  of  years  previously  to  the  mortgage,  the  mort- 
gagee cannot  maintain  ejectment  until  after  the  expiration  of  the  term ; 
see  Doe  v.  Wharton,  8  T.  B.  2 ;  although  formerly  holden  otherwise. 
Bui.  N.  P.  96 ;  and  see  per  BuUer,  J.,  2  T.  R.  699.  And  the  mort- 
gagee's '''giving  notice  to  the  tenants  that  he  vrill  not  disturb  p^j^oon 
them,  and  that  he  merely  wishes  the  rent  to  be  paid  to  him,  ^  -^ 
makes  no  difference  in  this  respect.  See  Doe  v.  Wharton,  supra ;  see  2 
T.  R.  699,  per  BuUer,  J.,  cont. 

If  the  action  be  brought  against  one  who  became  tenant  to  the  mort- 
gagor since  the  mortgage,  the  declaration  should  be  upon  the  demise  of 
the  mortgagee  only.  But  if  it  be  brought  against  one  who  was  tenant 
to  the  mortgagor  before  the  mortgage,  then  it  may  be  upon  the  demise 
of  the  mortgagee  alone,  or  on  the  several  demises  of  the  mortgagee  and 
mortgagor,  but  not  on  their  joint  demises.  See  Doe  v.  Adams,  2  Cr.  k 
J.  282.(*) 

If  the  tenancy  of  the  defendant  commenced  before  the  execution  of 
the  mortgage,  the  plaintiff  will  have  to  prove  the  mortgage,  the  tenancy, 
and  that  it  has  been  determined  or  forfeited,  as  in  the  last  section.  But 
if  the  defendant  became  tenant  to  the  mortgagor  since  the  mortgage,  it 
will  be  only  necessary  for  the  plaintiff  to  prove  the  mortgage,  and  tfiat 
the  mortgagor  was  in  possession,  or  in  receipt  of  the  rents  or  profits,  at 
the  time  it  was  executed. 

The  defendant,  on  the  other  hand,  may  avail  himself  of  any  defence 
which  his  lessor,  the  mortgagor,  might  set  up,  if  he  had  appeared.  But 
he  cannot  set  up  the  title  of  a  third  person.  And  where,  in  ejectment 
on  the  several  demises  of  a  mortgagor  and  mortgagee,  the  defendant 
offered  to  prove,  that,  seven  or  eight  years  back,  and  after  the  execution 
of  the  mortgage,  he  brought  ejectment  against  the  mortgagor,  who  was 
then  in  possession  ;  that  the  cause  was  referred  to  arbitration,  and  that 
the  award  was  in  favour  of  him,  the  present  defendant,  who  thereupon 
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entered  under  a  writ  of  possession,  and  had  occapied  the  premises  ever 
since :  it  was  holden  that  these  proceedings  were  not  admissible  in  evi- 
dence against  the  mortgagee,  although  he  was  present  at  one  of  the 
meetings  before  the  arbitrator,  but  it  appeared  that  he  then  took  no 
part  in  the  proceedings.  Doe  v.  Webber,''  1  Ad.  &  EI.  119.  And  the 
mere  fact  of  the  mortgagee  having  received  interest  on  his  mortgage 
down  to  a  time  subsequent  to  the  date  of  the  demise  in  the  declaration, 
is  no  recognition  of  the  right  of  a  mortgagor  to  the  possession  up  to 
the  time  such  interest  was  paid,  so  as  to  be  a  defence  for  a  defendant 
who  was  tenant  to  the  mortgagor.  Doe  v.  Gadwalader,'  2  B.  &  Ad. 
478. 

Mortgagee  against  a  stranger. — If  the  mortgagee  were  in  pos- 
session, or  in  receipt  of  the  rents  and  profits,  the  evidence  in  this  case 
is  the  same  as  in  ordinary  cases  of  ejectment  by  any  other  person.  But 
if  he  were  never  in  possession,  or  in  receipt  of  the  rent  and  profits,  he 
must  prove  the  seisin  of  the  mortgagor,  and  the  mortgage  executed  by 
him  whilst  so  seised.  And  nothing  done  by  the  mortgagor  afterwards 
will  be  a  defence  to  the  action.     See  Doe  v.  Webber,  supra. 

r*A9un  *^^  ^^®  MORTGAGEE  AGAINST  ANOTHER. — Where  the  land 
^  -J  has  been  mortgaged  twice,  and  both  mortgages  are  still  unsatis- 
fied, the  first  mortgagee  may  maintain  ejectment  against  the  second,  if 
the  latter  be  in  possession ;  for  the  first  mortgagee  alone  has  the  legal 
estate,  the  second  having  only  such  equitable  title  as  the  mortgagor 
could  convey  to  him.  But  where  a  second  mortgagee  also  took  an  as- 
signment of  a  term  to  attend  the  inheritance,  and  had  all  the  title-deeds, 
and  had  no  notice  of  the  prior  incumbrance,  it  was  holden  that  he  might 
maintain  ejectment  against  the  first  mortgagee.  Goodtitle  v.  Morgan 
et  al.,  1  T.  E.  756. 

By  mortgagor. — The  mortgagor,  not  having  the  legal  estate,  cannot 
in  general  recover  in  ejectment.  But  where  a  mortgage-deed,  for  se- 
curing an  annuity,  conveyed  the  land  to  a  trustee,  upon  trust  (amongst 
other  things),  to  permit  the  mortgagor  to  receive  the  rents,  until  default 
made  for  60  days  in  payment  of  the  annuity :  it  was  holden  that  the 
conveyance  operated  as  a  demise  to  the  mortgagor  until  default ;  and 
that  therefore  a  notice  to  quit,  given  by  him  in  his  own  name,  to  a 
tenant  let  into  possession  by  him  before  the  mortgage,  enabled  him  to 
recover  in  ejectment  upon  his  own  demise.  Doe  v.  Goldwin,"  2  Ad.  & 
El.  N.  C.  143 ;  and  see  Wilkinson  v.  Hall,"  8  Bing.  N.  C.  508.  Some 
doubt,  however,  has  been  thrown  upon  these  cases  by  the  court  in  Day 
V.  Day,«  2  Ad.  &  El.  174,  ante,  p.  421. 
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SBOTIOK     IX. 
EVIDBNCE  IN  EJECTMENT,  BY  TENANT  BY  ELEGIT. 

A  ORBDITOB,  who  has  extended  the  lands  of  his  debtor  under  an  elegit, 
may  recover  the  lands  in  ejectment  against  his  debtor,  if  he  be  in  pos- 
session ;  or  against  any  tenant  to  whom  the  lands  have  been  demised 
subsequently  to  the  creditor's  judgment,  without  giving  notice  to  quit ; 
Doe  V.  Hilder,  2  B.  &  A.  782 ;  or,  it  should  seem,  against  a  tenant  from 
year  to  year,  to  whom  they  were  demised  previously  to  the  ji^dgment, 
upon  giving  a  notice  to  quit,  as  in  the  case  of  a  mortgagee ;  see  ante, 
p.  422 ;  but  not  against  a  tenant,  who  is  in  possession  under  a  lease  for 
a  term  of  years  granted  previously  to  the  judgment,  even  although  the 
creditor  give  the  tenant  notice  that  he  does  not  mean  to  disturb  his  pos- 
session, but  merely  wishes  to  get  into  the  receipt  of  the  rents  and  pro- 
fits of  the  estate.  Doe  v.  Wharton,  8  T.  B.  2.  As  to  an  Elegit  against 
a  Corporation,  see  Doe  d.  Parr  v.  Boe,P  1  Ad.  &  El.  N.  G.  700. 

*FoB  PLAINTIFF. — ^Before  tenant  by  elegit  can  maintain  eject-  t-^ -oct 
ment,  the  inquisition  must  be  returned  and  filed.  2  Str.  874.  ^  ^ 
He  must  then  get  his  entries  in  the  original  action  made  upon  the  roll, 
namely,  the  entry  of  the  judgment,  the  award  of  the  elegit,  with  con- 
tinuances if  required,  and,  lastly,  the  inquisition.  At  the  trial,  if  the 
debtor  himself  be  in  possession,  the  creditor  will  have  to  produce  and 
prove  an  examined  copy  of  the  roll  above  mentioned.  Formerly  ex- 
amined copies  of  the  elegit  and  inquisition  were  deemed  necessary; 
6ilb.  Ev.  9;  but  it  has  been  since  ruled  otherwise.  Bamsbottom  v. 
Buckhurst,  2  M.  &  S.  565.  $ven  if  a  third  person  be  in  possession,  it 
is  not  incumbent  upon  the  plaintifi*  in  the  first  instance  to  prove  the 
debtor's  title,  as  in  the  case  of  a  mortgage,  for  it  is  already  found  by 
the  inquisition.  If  the  tenant  in  possession,  however,  have  been  tenant 
from  year  to  year  to  the  debtor  previously  to  the  judgment,  the  plain- 
tiff will  be  obliged  to  prove  service  of  a  notice  to  quit.     See  ante,  p.  424. 

Fob  DEFENDANT. — The  defendant  cannot  impeach  the  original  judg- 
ment, for  any  defect  appearing  in  the  preceding  parts  of  the  record ; 
nor  is  it  a  valid  objection  that  the  judgment  has  not  been  revived  by 
8cire  facias  previously  to  the  suing  out  of  the  elegit.  See  Habberton 
et  al.  V.  Wakefield,  4  Camp.  58.  But  it  will  be  a  good  defence  that  the 
inquisition  does  not  find  the  land  with  certainty ;  the  county  and  parish 
or  village  in  which  they  lie ;  Dy.  208  ;  the  estate  the  defendant  has  in 
them ;  see  Moor,  8  ;  whether  seised  in  severalty,  or  as  joint  tenant  or 
tenant  in  common ;  Hut.  16,  Brownl.  38 ;  or  their  value.  So,  it  b  a 
good  defence,  that  they  are  not  set  out  by  metes  and  bounds ;  Garth« 
458 ;  Fenny  v.  Durrant,  1  B.  &  Aid.  40. 
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The  defendant  may  also  prove  that  previously  to  the  creditor's  judg- 
ment, the  lands  were  let  for  a  term  of  years,  which  had  not  expired 
upon  the  day  of  the  demise  stated  in  the  declaration.  Doe  v.  Wharton, 
8  T.  B.  2,  p.  424.  So,  if  any  other  person  than  the  debtor  appear  as 
defendant,  he  may  prove  that  the  debtor  had  no  title  to  the  premises 
extended. 

Evidence  by  vendee  under  a  fieri  facias. — ^In  ejectment  brought 
by  a  person,  who  has  purchased  a  term  for  years,  which  has  been  seized 
and  sold  by  the  sheriff  under  a  writ  of  fieri  facias,  the  plaintiff  must 
prove  the  writ  of  fi.  fa.,  and  the  bill  of  sale  from  the  sheriff;  and  if  the 
action  be  against  a  stranger,  he  must  also  prove  the  judgment.  Whe- 
ther he  must  prove  the  judgment,  where  the  ejectment  is  against  the 
person  who  was  defendant  in  the  action,  in  which  the  fi.  fa.  issued,  seems 
to  be  in  some  doubt :  in  Hilary  term,  1817,  the  Court  of  Queen's  Bench 
decided  that  it  was  not  necessary ;  Doe  v.  Murless,  6  M.  &  S.  110 ;  in 
the  sittings  after  that  term.  Wood,  B.  expressed  an  opinion  to  the  same 
effect,  and  the  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the 
rucAOQi  Court  *upon  the  point,  but  the  reporter  adds  that  afterwards 
upon  an  application  to  the  Court  of  King's  Bench,  that  Court 
was  of  opinion  that  the  judgment  should  also  be  proved,  and  they  or- 
dered a  nonsuit  to  be  entered.  Doe  v.  Smith,*i  2  Stark.  199.  The  bill 
of  sale  or  some  other  assignment  from  the  sheriff  must  be  proved ;  for 
until  the  sheriff  actually  assigns  the  term,  the  title  remains  in  the 
debtor.  Doe  v.  Jones,  1  Dowl.  N.  C.  352.  But  it  is  not  necessary  that 
this  assignment  should  be  executed  before  the  writ  of  fi.  fa.  is  return- 
able. Doe  V.  Donston,  1  B.  &  Aid.  230.  On  the  other  hand,  where 
the  sheriff  sold  a  term  under  a  fi.  fa.,  which  was  afterwards  set  aside  for 
irregularity,  and  the  produce  of  the  sale  directed  to  be  handed  over  to 
the  termor,  it  was  holden  that  the  latter  could  not  maintain  ejectment 
against  the  vendee,  to  recover  his  term.     Doe  v.  Thorn,  1  M.  &  S.  425. 


CHAPTER   IV. 

■ 

NONSUIT,  VERDICT,  COSTS,  ETC. 

Nonsuit. — If  the  defendant  appear  and  confess  lease,  entry,  ouster, 
and  possession,  according  to  the  terms  of  the  consent  rule,  the  trial  pro- 
ceeds, as  in  other  cases.  But  if  it  be  intimated  to  the  associate  that  the 
defendant  will  not  appear,  he  will  order  the  crier  to  call  him,  and  the 
defendant  is  then  accordingly  called  three  times  to  come  forth  and  con- 
fess lease,  entry,  and  ouster ;  and  if  he  do  not  appear,  the  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memorandum  on  the 
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record,  that  he  is  nonsuit  by  reason  of  the  defendant's  not  appearing  to 
confess  lease,  entry,  and  ouster.  And  the  same,  if  the  defendant  ap- 
pear, but  refuses  to  confess  lease,  entry,  or  ouster.  See  Doe  v.  Arm- 
field,  1  Dowl.  N.  0.  827.  The  lessor  of  the  plaintiff  is  thereupon,  ac- 
cording to  the  terms  of  the  consent  rule,  entitled  to  have  judgment 
against  the  casual  ejector,  upon  which  he  may  sue  out  a  writ  of  posses- 
sion ;  see  Doe  d.  Davies  t.  Roe,'  1  B.  &  G.  118 ;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which  upon  pro- 
duction of  the  postea  he  may  have  taxed  upon  the  consent  rule,  and 
haying  served  the  rule  and  demanded  the  costs,  as  directed  in  2  Arch.  Pr. 
tit.  "Attachment,"  he  may  enforce  payment  by  attachment. 

And  if  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant  will  be 
entitled  to  costs.  In  form,  the  judgment  requires  these  costs  to  be  paid 
by  John  Doe,  the  nominal  plaintiff;  but  in  reality  they  are  payable  by 
the  lessor  of  the  plaintiff,  under  the  consent  rule,  and  they  are  taxed, 
demanded,  and  the  payment  enforced  by  attachment,  as  above.  Doe  v. 
Salter,  3  Taunt.  485,  *without  previously  issuing  any  writ  of  ^^^071 
execution  against  the  nominal  plaintiff,  as  was  formerly  the  ^  ^ 
practice.  See  Doe  v.  Barker,  2  Cr.  k  M.  234.('*')  Or  instead  of 
suing  out  an  attachment,  the  defendant  may  proceed  to  obtain  a  rule, 
ordering  the  lessor  of  the  plaintiff  to  pay  these  costs ;  after  which  he 
may  sue  out  execution  on  the  rule,  in  pursuance  of  stat.  1  &  2  Vict.  c. 
110,  s.  18 ;  Doe  v.  Bradley,  1  Dowl.  N.  C.  269 ;  see  2  Arch.  Pr.  311. 
Where  the  lessor  of  the  plaintiff  died  between  the  commission  day  and 
the  trial,  and  the  plaintiff  was  nonsuit  on  the  merits,  it  was  holden  that 
the  executor  of  the  lessor  was  not  liable  for  the  costs  of  the  action. 
Doe  V.  Grundy,'  1  B.  &  G.  284,  and  see  Doe  v.  Ford,  2  Smith,  407. 

Ybrdigt. — If  the  plaintiff  have  a  verdict,  he  shall  have  judgment  to 
recover  his  term  against  the  defendant,  with  nominal  damages  and  costs ; 
and  having  got  his  costs  taxed  upon  the  postea,  as  in  ordinary  cases,  he 
may  sue  out  execution.  Vide  infra.  It  may  be  necessary  to  mention 
also,  that  upon  a  declaration  stating  a  demise  of  an  entirety,  the  plaintiff 
may  recover  an  undivided  moiety  or  the  like.  Doe  v.  Whipple,  1  Esp. 
860 ;  Denn  v.  Purvis,  1  Burr.  326 ;  Faussett  v.  Carpenter,  6  Bligh.  N. 
S.  75.  As  to  the  costs,  also,  if  the  tenant,  although  nominally  defen- 
dant, be  not  the  person  who  has  really  defended  the  action,  the  court  by 
rule  will  oblige  the  party,  at  whose  expense  it  was  defended,  to  pay  the 
costs  of  the  lessor  of  the  plaintiff,  which  payment  the  latter  may  then 
enforce  by  attachment.  See  Evans  v.  Rees,^  2  Ad.  &  El.  N.  G.  834. 
Thus,  where  the  landlord  defended  an  action  of  ejectment  in  the  name 
of  his  tenant,  who  was  a  pauper,  and  the  plaintiff  had  a  verdict,  the 
court  upon  application  made  the  landlord  pay  the  costs  of  the  action. 

'  Eiiu.  Com.  Law  R.,  vol.  8.  >  Id.  8.  *  Id.  42. 


490  abchbold's  law  or  nisi  pbius. 

Thrastont  y.  Shenton,"  10  B.  &;  G.  110.  So,  where  the  parish  officers 
defended  an  ejectment  in  the  name  of  a  pauper  whom  they  had  pat  into 
possession,  the  court  obliged  them  to  pay  the  costs.  Doe  ▼.  Gray,*  10 
B.  &;  G.  615.  But  if  the  defendant  obtain  a  verdict,  although  in  form 
he  has  judgment  for  his  costs  against  the  nominal  plaintiff  John  Doe, 
yet  in  reality  they  are  recoverable  from  the  lessor  of  the  plaintiff,  under 
the  consent  rule,  in  the  same  manner  as  upon  a  nonsuit.  Formerly 
upon  a  verdict  for  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  bo* 
was  formally  issued  out  against  the  nominal  plaintiff,  John  Doe,  for  the 
amount  of  the  defendant's  costs,  and  returned  non  est  inventus^  before 
the  defendant  proceeded  for  his  costs  upon  the  consent  rule ;  but  this 
useless*  piece  of  practice  has  very  properly  been  discontinued,  and  is  now 
holden  not  to  be  necessary.     Doe  v.  Fry,  2  Dowl.  265. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some  for  the 
defendant,  the  defendant  shall  have  the  costs  of  those  issues  which  are 
found  for  him.  2  Arch.  Pr.  60.  Even  where  the  declaration  consisted 
of  one  count  only,  and  the  property  sought  to  be  recovered  and  men- 
tioned in  the  declaration  consisted  of  *three  messuages,  as  to 
'-  ^  two  of  which  the  jury  found  the  defendant  guilty,  and  not 
guilty  as  to  the  residue :  it  was  holden  that  the  defendant  was  entitled 
to  his  costs,  as  far  as  related  to  the  messuage  which  the  plaintiff  failed 
to  recover.  Doe  v.  Errifigton,  4  Dowl.  602.  And  the  same  where 
there  are  several  defendants.  See  Doe  v.  Hughes,  4  Dowl.  412 ;  1 
Gale,  263.  But  where  the  consent  rule  was  general,  that  the  defen- 
dant would  defend  for  the  premises  in  question,  the  court  held  that  he 
had  no  right  to  have  the  verdict  entered  for  him  for  any  part  of  the 
premises  to  which  the  lessor  failed  to  prove  a  title.  Doo  v.  Rhodes  et 
al.,  11  Mees.  &  W.  600.(*) 

Gkrtipicatb  for  immbdiate  bxbcution. — By  stat.  11  G.  4,  &  1  W. 
4,  c.  70,  s.  38,  "in  all  trials  of  ejectment  at  nisi priiM^  where  a  verdict 
shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for 
want  of  the  defendant's  appearance  to  confess  lease,  entry,  or  ouster,  it 
shall  be  lavrful  for  the  judge  before  whom  the  cause  shall  be  tried  to 
certify  his  opinion  upon  the  back  of  the  record,  that  a  writ  of  possession 
ought  to  issue  immediately,  and  upon  such  certificate  a  writ  of  posses- 
sion may  be  issued  forthwith ;  and  the  costs  may  be  taxed,  and  judg- 
ment signed  and  executed  afterwards  at  the  usual  time,  as  if  no  such 
writ  had  issued ;  provided  that  such  writ,  instead  of  reciting  a  recovery 
by  judgment,  in  the  form  now  in  use,  shall  recite  shortly  that  the  cause 
came  on  for  trial  at  nisi  prius  at  such  a  time  and  place,  and  before  such 
a  judge  (naming  the  time,  place,  and  judge),  and  thereupon  the  said 
judge  certified  his  opinion  that  a  writ  of  possession  ought  to  issue  im- 
mediately."    Although  the  certificate  in  form,  is,  that  a  writ  of  posses- 
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sion  ought  to  issue  immediately,  yet  the  judge  may  therein  order  that  it 
shall  not  be  acted  upon  for  a  certain  time.  Doe  y.  Hilliard/  5  Car.  k 
P.  182.  Prior  to  this  statute,  where  the  plaintiff  was  nonsuit  for  the 
defendant's  not  confessing  lease,  entry,  and  ouster,  if  the  action  were  in 
the  Common  Pleas,  he  might  sign  judgment,  and  sue  out  execution  im- 
mediately ;  2  T.  Br.  780,  n. ;  but  in  the  Court  of  King's  Bench,  not  until 
after  the  fourth  day  of  the  term.  Doe  y.  Copeland,  2  T.  B.  779,  or  at 
least  not  until  the  first  day  of  term ;  see  Doe  d.  DaYis  y.  Boe,^  1  B  &; 
C.  118 ;  and  the  practice  in  the  Exchequer  was  the  same  in  this  respect 
as  in  the  King's  Bench.  But  this  practice  of  the  Common  Pleas  seems 
to  be  altered  by  the  aboYe  statute ;  and  now  the  plaintiff  in  such  a  case 
shall  not  haYc  his  writ  of  possession  in  any  of  the  courts,  until  the  day 
in  bank,  or  the  first  day  of  term  where  the  cause  has  been  tried  in  Yaca- 
tion,  unless  he  obtain  the  certificate  aboYC  mentioned. 


♦CHAPTER  V.  ^  (;*429] 

TRESPASS  FOR  MESNE  PROFITS. 

In  what  cases. — As  the  damages  recoYerable  in  the  action  of  eject- 
ment are  for  the  supposed  ouster  only,  and  of  course  merely  nominal, 
the  lessor  of  the  plaintiff,  if  he  would  recoYcr  the  Yalue  of  the  land  for 
the  time  that  he  has  been  depriYcd  of  the  possession  of  it,  must  bring 
an  action  of  trespass  for  mesne  profits.  In  this  action,  he  may  recoYer, 
not  only  the  Yalue  of  the  land,  but  in  some  cases  the  amount  of  any  ex- 
penses he  may  haYe  been  put  to  in  obtaining  possession,  as  shall  be 
mentioned  hereafter  when  we  come  to  consider  the  CYidence  in  the  action. 

Bt  and  against  whom. — The  action  may  be  brought  either  in  the 
name  of  the  nominal  plaintiff  in  the  ejectment,  Aslin  y.  Parkin,  2  Burr. 
665 ;  Doe  y.  DaYis,  1  Esp.  358,  or  by  the  lessor  of  the  plaintiff  upon 
whose  demise  the  plaintiff  has  recoYered.  See  Chamier  y.  Llingon,  2 
Chit.  410.  And  it  may  be  brought  in  the  name  of 'the  nominal  plain- 
tiff (John  Doe),  as  well  where  judgment  in  the  ejectment  has  been  ob- 
tained against  the  casual  ejector  by  default,  as  where  it  is  after  Yerdict. 
Bac.  Abr.  Ejectment,  H.  When  it  is  thus  brought  in  the  name  of  John 
Doe,  howeYcr,  only  the  mesne  profits  accruing  since  the  date  of  the  de- 
mise in  the  declaration,  can  be  recoYcred ;  if  the  party  wish  to  recoYcr 
mesne  profits  for  a  period  anterior  to  that,  he  must  bring  the  action  in 
his  own  name. 

If  the  action  be  brought  to  recoYor  the  mesne  profits  accruing  from 
the  date  of  the  demise  only,  it  may  be  brought,  either  against  the  tenant 
in  possession,  or  against  any  person  who  may  haYe  appeared  and  de- 
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fended  the  ejectment.  Bat  if  the  party  wish  to  recover  for  a  time  an- 
terior to  that,  the  action  must  be  brought  against  the  person  who  was 
actually  in  possession  of  the  land  daring  the  time.  And,  after  recover- 
ing in  ejectment  against  A.,  he  may  bring  his  action  for  mesne  profits 
against  any  person  who  may  have  since  occupied  the  premises  under  A. 
See  Doe  r.  Whitcombe,*  8  Bing.  46. 

THB  DIOLABATIOH. 

In  the  Queen's  Beach.  time  took  and  receiyed  to  the  use  of  him 

The day  of a.  d.  1845.  the  defendant  all  the  issues  and  profits  of 

Middlesex  to  wit:  A.  B.,  the  plaintiff  the  said  tenements  with    the   appuite- 

in  this  suit,  by  E.  F.  his  attorney,  com-  nances,  of  great  yearly  value,  to  wit,  of 

plains  of  C.  D.,  the  defendant  in  this  suit,  the  yearly  value  of  -- — l,  whereby  the 

who  has  been  summoned  to  answer  the  plaintiff  during  all  that  time  not  only  lost 

plaintiff  in  an  action  of  trespass :  for  that  the  issues  and  profits  of  the  said  tene- 

the  defendant  heretofore,  to  wit,  on  the  ments,  with  the  appurtenances,  but  was 

day  of ,  in  the  year ,  with  depriyed  of  the  use  of  [and  means  of 

force  and  arms,  &c.,  broke  and  entered  cultivating]   the  same,   and  was  forced 

messuages  [^c,  as  in  the  dedara-  and  obliged  to,  and  did  necessarily,  ex- 

Hon  in  ejectment]  of  the  plaintiff,  situate  pend  laige  sums  of  money,  amounting  in 
and  being  in  the  parish  of ,  in  the  the  whole  to  a  certain  large  sum  of  mo- 
county  of ,  and  ejected,   expelled,    ney,  to  wit,  to  the  sum  of i.,  in  and 

ri^AOffi  pu^  out)  *and  amoved  the  plain-  about  the  recovering  of  the  possession  of 

^          -'  tiff  from  his  possession  and  oo-  the  said  tenements,   with  the  appurte- 

cupation  thereof,  and  kept  him  so  ex-  nances ;  and  other  wrongs  to  the  plaintiff 

pelled,  put  out,  and  amoved  for  a  long  then  did,  against  the  peace  of  our  Lady 

space  of  time,  to  wit,  from  the  day  and  the  Queen,  and  to  the  plaintiff's  damage 

year  aforesaid  until  [the  day  on  whidi  pos-    of L  ]  and  thereupon  he  brings  suit, 

$e$sion  was  obtained],  and  during  all  that  &c. 

The  day  on  which  it  is  stated  here  that  the  defendant  ejected  the 
plaintiff,  and  the  day  until  which  it  is  alleged  that  he  kept  him  out  of 
possession,  are  not  material,  even  although  not  stated  after  a  videlicet. 
Ive  y.  Scott  et  al.,  9  Dowl.  993.  And  where  the  declaration  altogether 
omitted  to  state  any  time  when  the  defendant  broke  and  entered,  &c., 
and  stated  merely  that  he  kept  and  continued  the  plaintiff  so  ejected  for 
a  long  space  of  time,  without  stating  how  long — ^it  was  holden  to  be 
cured  after  judgment  by  default,  and  a  writ  of  inquiry  of  damages. 
Higginsv.  Highfield,  13  East,  407. 

PLEA,   aBNBRAL  ISSUE. 

In  the  Queen's  Bench.  or  any  part  thereof,  in  manner  and  form 

The day  of ,  a.  d.  1845.  as  the  plaintiff  has  above  thereof  com- 

C.  D.  )  The  defendant,  by  6.  H.  his  at-  plained  against  him,  and  of  this  he  the 

ats.  >  toraey  [or  in  person],  says  that  defendant  puts  himself  upon  the  country, 

A.  B. )  he  is  not  guilty  of  the  said  sup-  &c. 
posed  trespasses  above  laid  to  his  charge, 

Evidence  under  it,  for  the  plaintiff. — The  plaintiff  must  prove 
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his  title,  the  defendant's  occupation  or  trespass,  the  length  of  time  he 
has  been  kept  out  of  possession,  the  value  of  the  mesne  profits,  and  the 
amount  of  any  costs  in  the  ejectment  that  he  seeks  to  recover  in  this 
action. 

1.  The  plaintiff  must  prove  his  title ;  and  for  this  purpose  he  may 
produce  and  prove  an  examined  copy  of  the  record  in  the  ejectment  suit, 
the  roll  being  previously  made  up,  and  carried  in.  This  is  evidence, 
although  not  conclusive,  of  the  plaintiff's  title  on  the  day  of  the  demise 
in  the  declaration  in  ejectment,  and  since ;  Doe  v.  Huddart,  2  Gr.  M. 
k  B.  316,('*')  4  Dowl.  437 ;  it  is  ftot  conclusive,  because  not  pleaded  by 
way  of  estoppel.  Id.  See  Vooght  v.  Winch,  2  B.  A;  Aid.  662 ;  Ou- 
tram  v.  Morewood,  3  East,  346.  If  the  party  wish  to  recover  mesne 
profits  for  a  period  anterior  to  the  date  of  the  demise,  he  must  bring  the 
action  in  his  own  name,  as  already  mentioned,  ante,  429,  and  prove  his 
title,  and  the  occupation  of  the  defendant  aliunde.  Bui.  N.  P.  87. 
Where  the  ejectment  was  against  a  wife  alone,  and  defended  by  her  (she 
then  living  separately  from  '''her  husband),  and  the  action  of  1-4:4011 
trespass  for  mesne  profits  was  brought  against  husband  and  * 
wife,  the  court  held  that 'the  judgment  in  the  ejectment  could  not  be 
given  in  evidence  in  the  action  for  mesne  profits,  the  husband  being  no 
party  to  the  ejectment.  Denn  v.  White  et  Uz.,  7  T.  B.  112.  So, 
where  the  premises  were  in  the  occupation  of  a  tenant,  and  judgment 
was  obtained  by  default  against  the  casual  ejector,  it  was  holden,  in  an 
action  of  trespass  for  mesne  profits  against  the  tenant's  landlord,  that 
the  judgment  in  the  ejectment  was  no  evidence  against  him,  without 
proof  that  he  had  notice  of  the  ejectment,  so  that  he  might  have  come 
in  and  defended  it ;  but  it  being  proved  that  the  defendant  subsequently 
promised  to  pay  the  plaintiff  the  rent  and  costs,  this  was  holden  to 
amount  to  an  admission  that  he  was  liable  to  the  action.  Hunter  v. 
Bretts,  3  Camp.  455.  But  where  the  ejectment  had  been  defended  by 
the  landlord,  and  the  action  for  mesne  profits  was  brought  against  his 
tenant,  the  judgment  in  the  ejectment  was  holden  to  be  good  evidence 
against  the  latter,  although  it  appeared  that  he  became  tenant  after  the 
recovery  and  judgment  in  the  ejectment.  Doe  v.  Whitcomb,^  8  Bing. 
46.  And  the  same,  where  the  action  for  mesne  profits  was  brought 
jointly  against  both  landlord  and  tenant.  Doe  v.  Harlow  et  al.,'  12  Ad. 
&;  El.  42,  n. 

2.  The  plaintiff  must  prove  the  trespass,  that  is  to  say,  the  time  the 
defendant  has  occupied  the  premises,  or  caused  them  to  be  occupied  by 
others.  If  the  action  be  brought  against  the  same  person  who  was  de- 
fendant in  the  ejectment,  the  judgment  in  the  ejectment  is  evidence  of 
the  trespass.  It  is  reported  to  have  been  decided  by  Garrow,  B.,  that 
the  judgment  is  only  evidence  of  the  trespass  from  the  time  of  the  service 
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of  the  declaration,  and  that  if  the  plaintiiF  seek  to  recover  mesne  profits 
for  an  antecedent  period,  he  must  give  distinct  evidence  of  the  de- 
fendant's possession.  Dowell  v.  Gibbs,'  2  Car.  &  P.  615.  This,  how- 
ever, may  be  doubted ;  for  as  the  judgment  is  evidence  of  the  plaintiff's 
title  from  the  time  of  the  demise  in  the  declaration  in  ejectment,  it  seems 
to  be  evidence  also  of  the  defendant's  trespass  from  the  time  of  the 
ouster.  The  only  objection  to  this  is,  that  the  day  of  the  ouster  is  laid 
after  a  videlicet.  However,  it  is  quite  clear  that  the  judgment  is  no 
evidence  of  the  trespass,  prior  to  the  time  of  the  alleged  ouster ;  if  the 
plaintiff  would  recover  for  a  previous  time,  he  must  prove  the  defen- 
dant's possession  by  himself  or  tenant.  Where  A.  let  to  B.,  and  B. 
underlet  to  0.,  and  the  term  expiring  at  Midsummer,  1834,  D.  who  was 
then  entitled  to  the  premises,  demanded  possession  of  B.  and  C,  and 
both  refused  to  give  them  up,  alleging  that  they  held  under  A.,  and  B. 
admitting  that  0.  was  his  tenant,  and  had  paid  rent  to  him  for  the 
premises :  in  an  action  for  mesne  profits  against  A.,  and  B.,  and  C,  it 
was  holden  that  the  judgment  in  the  ejectment,  which  had  been  defended 
by  A.  alone,  was  good  evidence  against  B.,  although  he  never  was  in 
P^.qon Actual  occupation  '''of  the  premises,  except  by  his  tenant  G. 
•■        ■■  Doe  V.  Harlow  et  al.,*  12  Ad.  &  El.  40. 

If  the  writ  of  possession  have  been  returned  and  filed,  an  examined 
copy  of  the  writ  and  return  will  prove  the  fact  of  the  plaintiff  having 
obtained  possession,  and  the  time  at  which  it  was  given  to  him ;  that  is 
to  say,  it  will  prove  the  time  up  to  which  the  plaintiff  is  entitled  to  the 
mesne  profits.  And  in  all  cases  where  judgment  has  been  obtained 
against  the  casual  ejector,  and  a  writ  of  possession  executed,  it  is  usual 
in  practice  thus  to  prove  the  writ  to  have  been  executed.  Bui.  N.  P. 
87.  But  it  is  not  necessary  to  the  maintenance  of  this  action,  that  a 
writ  of  possession  should  be  executed ;  if  the  plaintiff  have  been  let 
into  possession  by  the  defendant,  proof  of  this  will  be  sufEcient.  Gal- 
vert  V.  Horsfall,  4  Esp.  167. 

8.  The  plaintiff  must  prove  the  value  of  the  mesne  profits,  that  is  to 
say,  the  annual  value  of  the  premises ;  and  if  the  defendant  had  let 
them,  the  rent  paid  is  usually  deemed  the  value,  from  which  the  damages 
are  estimated. 

4.  If  the  judgment  in  the  ejectment  were  against  the  Casual  ejector, 
the  plaintiff  will  be  entitled  to  recover  the  costs  of  the  ejectment  in  this 
action ;  and  he  is  not  limited  to  the  costs  as  taxed  between  party  and 
party,  but  is  entitled  to  costs  as  between  attorney  and  client.  Doe  v. 
Huddart,  2  Gr.  M.  &  R.  816,(*)  4  Dowl.  437.  And  where  the  plaintiff 
incurred  costs  in  error,  in  reversing  a  judgment  in  ejectment  obtained 
by  the  defendant,  it  was  holden  that  he  might  recover  these  costs  also, 
by  way  of  damages,  in  an  action  of  trespass  for  mesne  profits.    Nowell 
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V.  Roake,*  7  B.  &  C.  404.  But  where  the  ejectment  has  been  defended, 
and  the  plaintiff  has  had  his  costs  taxed  in  that  action,  he  cannot  re- 
cover in  this  action  any  sum  of  money  for  his  extra  costs.  Doe  v. 
Filliter,  13  Law  J.  275,  ex. ;  12  Id.  188,  ex. 

EviDENCB  VNDBR  IT,  FOR  THB  DEFENDANT. — Under  the  general  issue, 
the  defendant  may  prove  that  he  paid  a  sum  for  ground-rent  to  the  head 
landlord.  Doe  v.  Hare,  2  Cr.  &  M.  145.('*')  But  he  cannot  give 
evidence  that  the  plaintiff  had  accepted  the  rent  of  the  premises  for 
the  time  in  dispute,  and  had  agreed  to  waive  the  costs  of  the  ejectment. 
Doe  V.  Lee,  4  Taunt.  459.  Nor  can  he,  under  this  plea,  set  up  the 
title  of  himself  or  of  any  other  person.     See  ante,  vol.  i.  p.  317. 

PLEA,  THE  PRBMISBS  NOT  THB  PREMI8BS  OF  THB  PLAINTIFF. 

And  for  a  farther  plea  in  this  behalf,  of  the  plaintiff,  in  manner  and  form  as 

the  defendant  says  that  the  premises  in  the  plaintiff  hath  above  in  that  behalf 

the  said  declaration  mentioned  were  not,  alleged  ;  and  of  this  the  defendant  puts 

nor  was  any  part  thereof,  the  premises  himself  upon  the  country,  &c. 

EviDBNOB. — It  has  been  already  observed  (ante,  p.  480),  that  the 
judgment  in  the  ejectment  is  not  conclusive  evidence  of  the  p^j^QQ-i 
'^'plaintiff's  title,  inasmuch  as  it  is  not  pleaded  by  way  o(  ^  J 
estoppel.  It  has  been  holden,  therefore,  that  the  defendant  may  plead 
this  plea,  and  under  it  give  evidence  of  title  in  himself,  although  he  had 
allowed  judgment  to  go  by  default  against  the  actual  ejector  in  the 
ejectment.  Doe  v.  Huddard,  2  Cr.  M.  &  R.  816,(*)  4  Dowl.  437. 
See  further  as  tp  evidence  under  this  plea,  in  ordinary  cases,  vol.  i. 
p.  827. 

Where  the  defendant  pleaded  that  in  1822  he  recovered  a  judgment 
against  D.,  that  he  sued  out  an  elegit  thereon,  and  had  the  premises  in 
question  extended  under  it,  and  they  were,  accordingly,  delivered  to  him 
by  the  sheriff;  to  which  the  plaintiff  replied  that  the  said  D.  in  the  year 
1820,  by  indenture  bargained  and  sold  the  premises  to  him,  and  that  he 
entered  and  continued  in  possession  until  the  committing  of  the  tres- 
passes ;  and  upon  the  indenture  being  set  out  on  oyer,  it  appeared  that 
D.  in  1819  conveyed  the  premises  to  J.  S.  for  100  years,  for  the  pur- 
pose of  securing  an  annuity,  and  in  1820  conveyed  them  (subject  there- 
to) to  the  plaintiff  for  200  years,  to  secure  a  further  annuity :  the  court 
held  the  replication  to  be  good,  for  it  showed  that  the  plaintiff  had 
entered  and  was  possessed  at  the  time  of  the  trespass,  and  he  had  a 
good  title  as  against  all  except  J.  S.,  and  it  was  not  stated  that  J.  S. 
had  entered;  it  showed  also  that  D.  had  no  interest  in  the  premises  at 
the  time  the  defendant  extended  them  under  the  elegit,  and  that  the 
defendant  therefore  derived  no  title  from  him,  and  was  a  wrong-doer. 
Chatfield  v.  Parker  et  al.,'  8  B.  &  0.  548. 
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PLEA,   STATUTE  OF   LIMITATIONS. 

And  for  a  farther  plea  in  this  behalf,  in  manner  and  form  as  the  plaintiff  has 

the   defendant    says  that  he  was   not  above  thereof  complained  against  him, 

guilty  of  the  said  supposed  trespasses  in  at  any  time  within  six  years  before  the 

the  declaration  mentioned,  or  of  any  or  commencement  of  this  suit ;  and  this  he 

either  of  them,  or  of  any  part  thereof,  the  said  defendant  is  ready  to  verify. 

RBPLICATIOM. 

And  the  plaintiff,  as  to  the  said  plea  of  thereof  complained  against  him,  within 

the  defendant  by  him  [secondly]  above  six  years  before  the  commencement  of 

pleaded,  says,  that  the  defendant  was  this  suit;  and  this  he  the  said  plaintiff 

guilty  of  the  said  several  trespasses  in  prays  may  be  inquired  of  by  the  coun- 

the  declaration   mentioned,  in  manner  try,  &c. 
and  form  as  he  the  plaintiff  has  above 

Evidence. — Six  years  is  the  time  limited  by  statute  for  bringing  this 
action.  21  Jac.  1,  c.  16,  s.  8.  The  effect  of  this  plea,  therefore,  is  to 
prevent  the  plaintiff  from  recovering  mesne  profits  for  more  than  six 
years  before  action  brought.  Bui.  N.  P.  88.  The  evidence  in  other 
respects  is  the  same  as  under  the  general  issue. 

['('434]  *OTHER   PLEAS. 

The  defendant  may  pay  money  into  court,  and  plead  it,  in  this  action, 
3  &  4  W.  4,  c.  42,  s.  21,  in  the  same  manner  as  in  trespass  quare  clau- 
sumfregity  or  for  taking  goods.  And  he  may  plead  it  to  such  part  of 
the  trespasses  as  were  committed  after  the  date  of  the  demise  in  the  de- 
claration, if  he  will.  Doe  v.  Huddart,  supra.  The  form  of  the  plea  and 
replication  may  be  seen,  ante,  vol.  i.  p.  116. 

The  defendant  may  also  plead  leave  and  license ;  see  Doe  v.  Huddart, 
supra ;  or  any  other  plea  allowed  in  trespass  quare  clau9um  f regit  which 
may  be  applicable.  See  ante,  vol.  i.  p.  318,  &c.  But  the  bankruptcy 
of  the  defendant  is  no  plea.     Goodtitle  v.  North,  2  Doug.  584. 

COSTS. 

The  plaintiff  is  entitled  to  costs,  if  he  obtain  a  verdict  for  40«.  or  up- 
wards. 3  &  4  Vict.  c.  24,  s.  2.  And  the  defendant  is  entitled  to  costs, 
if  a  verdict  be  given  for  him.    4  Jac.  1,  c.  3,  23  H.  8,  c.  15,  s.  1. 


♦ 


INDEX. 


*^*   THB  F0BM8  ABE  BBfEBBBD  TO  IN  ITALICS.   THE  FA0B8  BETBBBED  TO  ABB  THOSE 

BETWEEN  BBACKBTS  [     ]. 


A. 

Abandonment  of  ship  or  goods  to  the  under- 
writers, 184 :  what,  and  in  what  cases,  184 ; 
where  the  voyage  is  lost,  186 ;  where  the 
damage  or  salvage  exceeds  one-half,  189; 
in  case  of  capture,  190;  in  cases  of  arrest  or 
embargo,  193 ;  in  case  of  barratry,  194 ; 
when,  195;  how,  196;  notice  of  it,  1%, 
and  when  to  be  given,  195 ;  acceptance  or 
refusal  of  it,  196. 

Abandonment  of  the  voyage  insured,  251, 149 ; 
actual  or  constructive,  251 ;  plea  of  it,  251 ; 
replication^  251 ;  evidence,  251. 

Abandoning  a  demise  in  a  declaration  of  eject- 
ment, in  what  cases,  339. 

Abatement  info  land,  what,  300 ;  the  remedy 
by  ejectment,  300 ;  upon  whose  demise,  312. 

Absence,  what  length  of,  raises  a  presump- 
tion of  death,  369. 

Absence  beyond  seas,  what,  prevents  the 
running  of  the  Statute  of  Limitations  in  ca^e 
of  ejectment,  323. 

Acceptance  of  a  bill  of  exchange,  what,  6 ; 
acceptance  of  an  inland  bill,  6 ;  now  proved, 
8 ;  acceptance  of  a  foreign  bill,  10, 105  ;  ac- 
ceptance payable  at  banker's,  &.C.,  3,11; 
conditional  acceptance,  12;  acceptance  vary- 
ing from  the  tenor  of  the  bill,  12;  accep- 
tance for  honour,  13 ;  waiver  of  acceptance, 
13 ;  revocation  or  cancelling  of  acceptance, 
14  ;  traverse  of  the  acceptance,  4, 40, 90, 95 ; 
and  the  evidence  for  plaintiflf,  5 ;  for  defen- 
dant, 14;  what  dispenses  with  proof  of  it,  9, 
90. 

Acceptance  of  a  bill  for  honour,  in  what  cases, 
13,  106 ;  how  presented  for  payment,  &,c., 
66,  108. 

Acceptance  in  blank,  in  what  cases  acceptor 
liable,  40;  in  what  not,  30;  upon  what 
stamp,  21. 

Acceptance,  presentment  of  a  bill  for,  84; 
when,  84 ;  how,  86. 

Acceptance  of  an  abandonment,  in  the  case  of 
an  msurance,  196 ;  express  or  implied,  196 ; 
effect  of  it,  197. 

Acceptance  of  rent,  in  what  cases  a  waiver  of 
a  forfeiture,  410 ;  in  what  cases  it  creates  a 
tenancy  from  year  to  year,  392. 

Acceptor  of  a  bill  of  exchange,  action  against, 
by  the  drawer,  2;  dedaration,  where  the 
drawer  it  also  payee,  2 ;  the  like,  where  the 
drawer  is  not  payee,  2 ;  declaration  in  debt,  3. 
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evidence  for  the  plaintiff*,  5,  in  the  case  of 
an  acceptance  of  an  inland  bill,  6,  accep- 
tance of  a  foreign  bill,  19 ;  acceptance  pay- 
able at  a  banker's,  &c.,  11,  conditional  ac- 
ceptance, 12,  acceptance  varying  from  the 
tenor  of  the  bill,  12,  acceptance  for  honour, 
13 ;  waiver  of  acceptance,  13  ;  revocation  or 
cancelling  of  acceptance,  14 ;  evidence  for 
the  defendant,  14;  forgery,  14,  variance,  15, 
alteration,  15;  wrong  stamp,  17;  that  it  is 
not  a  bill  of  exchange,  22;  that  the  accep- 
tance was  by  some  person  without  authority, 
24  ;  other  traverses,  26. 

Special  pleadings,  and  the  evidence  ne- 
cessary to  support  them,  27;  plea,  aocom- 
modatton  bill,  31 ;  replication,  de  injuria, 
32;  evidence,  32;  plea,  accord  and  satis- 
faction, 33 ;  plea,  payment,  34 ;  plea, 
payment  of  money  into  court,  35;  plea, 
tender,  36. 

Acceptor  of  a  bill  of  exchange,  action  against, 
by  an  endorsee,  38 : 

Declaration,  38;  plea,  traverse  of  the 
acceptance,  40;  plea,  traverse  of  the  en- 
dorsement,  41 ;  endorsement,  43 ;  by  whom 
and  how,  44 ;  when,  44,  in  blank,  45,  special, 
45,  restrictive,  45,  conditional,  46. 

Special  pleadings,  46 ;  plea,  accommo- 
dation bill,  46,  form  of  it,  48 ;  replication, 
48 ;  evidence,  49 ;  plea,  failure  of  consi- 
deration, 50 ;  plea,  accord  and  satisfaction, 
50;  plea,  bankruptcy,  51 ;  plea,  coverture, 
52 ;  plea,  duress,  52 ;  plea,  fraud  and 
covin,  52;  plea,  ille^lity,  54;  plea,  en- 
dorsement alter  the  bill  was  due,  55 ;  plea, 
infancy,  56 ;  plea,  payment,  56 ;  plea,  re- 
lease, 58 ;  plea^  bill  stolen  or  lost,  58 ; 
other  pleas,  60;  declarations  by  the  holder, 
&c.,  when  evidence,  61. 

Acceptor  of  a  bill  of  exchange,  action  against, 
by  the  payee,  36 : 

Declaration,  36 ;  plea,  general  traverse, 
37 ;  special  pleadings,  37. 

Acceptor,  signature  or  name  of,  not  necessary 
to  the  acceptance  of  a  bill,  6. 

Acceptor  of  a  bill,  made  executor  by  the 
holder,  its  effect,  60. 

Acceptor,  insolvency  or  bankruptcy  of,  no 
excuse  for  not  giving  notice  of  dishonour,  80. 

Acceptor,  giving  time  to,  in  what  cases  it  dis- 
charges the  dfrawer,  81 . 

Access  of  husband  to  wife,  presumed,  unless 
the  contrary  be  proved,  372. 

Accommodation  acceptance,  in  what  cases  a 
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good  plea,  27,  in  an  action  by  drawer  against 
the  acceptor,  V^^form  of  the  plea,  31,  TepLi- 
cation,  32,  and  evidence.  32;  in  an  action 
by  payee  against  the  acceptor,  37;  in  an 
action  by  the  endorsee  against  the  acceptor, 
46,  55,  form  of  the  plea,  48,  replieation,  46; 
evidence.  49;  notice  of  disnonour  need 
not  be  given  to  the  party  accomroodaied, 
78;  nor  will  giving  time  to  the  acceptor 
discharge  him.  82,  93. 

Accommodation  drawing  of  a  bill,  in  what 
cases  a  good  plea,  in  an  action  against  the 
drawer,  by  the  payee,  81. 

Accommodation  endorsement  of  a  bill,  in  what 
cases  a  good  plea,  in  an  action  against  an 
endorser  by  an  endorsee,  96,  97. 

Accommodaiion  making  of  a  promissory  note, 
in  what  cases  a  good  plea,  in  an  action  by 
payee  against  the  maker,  119,  120;  in  an 
action  by  endorsee  against  the  maker,  126. 

Accommodation  endorsement  of  a  note,  in 
what  cases  a  good  plea,  in  an  action  by  en- 
dorsee affainst  endorser,  131. 

Accommodation  drawing  of  a  cheque,  in  what 
cases  a  ffood  plea,  35. 

Accommodation  bill  or  note,  verdict  in  an 
action  upon,  139. 

Accord  and  satisfaction,  plea  of,  in  an  action 
on  a  bill  by  drawer  against  the  acceptor, 
33 ;  or  by  endorsee  against  the  acceptor,  50 ; 
by  payee  against  drawer,  81 ;  in  an  action 
on  a  promissory  note,  by  the  payee  against 
the  maker,  121,  or  by  endorsee  against  the 
maker,  126. 

Account  stated,  in  a  deelaratiofij  bv  drawer 
against  acceptor  of  a  bill,  2 ;  tne  bill  good 
evidence  to  support  it,  5;  so  is  a  promise 
to  pay  the  bill,  37;  in  a  declaration  by 
payee  against  the  acceptor,  36 ;  in  a  decla- 
ration by  the  endorsee  against  the  acceptor, 
39,  and  evidence,  40 ;  in  an  action  by  payee 
against  the  drawer,  62,  and  evidence,  63 ; 
in  an  action  by  endorsee  against  the  maker 
of  a  note,  125 

Acknowledgment  of  title,  what,  sufficient  to 
take  a  case  out  of  the  Statute  of  Limitations, 
in  ejectment,  316. 

Act  of  law,  assignment  by,  not  a  breach  of 
covenant  not  to  assign,  419. 

Acts  of  ownership,  proof  of  interest  in  ship, 
in  an  action  on  a  policy  of  insurance,  215. 

Action  for  rent  due  after  the  date  of  the  de* 
mise  in  a  declaration  of  ejectment,  when  a 
waiver  of  the  right  of  entry,  310. 

Actual  entry,  not  necessary,  before  ejectment 
for  a  forfeiture,  &.c.,  311,  408;  formerly 
necessary,  to  avoid  a  fine,  31 1,  337,  and  by 
whom  made,  312. 

Ad  communem  legem,  writ,  in  what  case  for- 
merly, 302. 

Adjustment  of  average  loss,  in  marine  insu- 
rance, 197;  how,  on  ship,  200,  on  freight, 
200,  on  goods,  200,  201. 

Administrator,  may  endorse  a  bill  payable  to 
his  intestate,  or  may  sue  upon  it,  44;  he 
may  maintain  ejectment,  313 ;  within  what 
time  he  must  bring  it,  321 ;  how  his  demise 
must  be  laid,  328,  and  the  evidence  he  must 
adduce,  336. 

Admiralty,  judgment  of  a  foreign  court  of, 
when  evidence  in  cases  of  marine  insurance, 
to  prove  capture,  164,  or  to  disprove  the  ship 
or  goods  being  neutral,  178,  219. 


Admissions,— of  Endorser  of  bill,  as  to  his  en- 
dorsement, 43.  95;  of  drawer,  as  to  receipt 
of  notice  of  dishonour,  69. 

Admission  of  title,  to  take  a  case  out  of  the 
Statute  of  Limitations  in  ejectment,  317. 

Admissions  of  tenant,  as  to  the  year  of  the 
tenancy  in  ejectment,  393 ;  in  what  cases 
evidence  in  ejectment  against  the  landlord, 
who  defends  with  him,  338. 

Admittance  to  copyholds, — of  heir,  344 ;  of 
devise,  344, 345 ;  of  mortgagee,  348 ;  of  sur- 
render, 346 ;  of^  surrenderee,  342,  312,  and 
to  what  time  it  relates,  343 ;  admittance  be- 
fore surrender,  passes  nothing,  343 ;  ad- 
mittance of  tenant  for  life,  is  admittance 
of  remainderman,   343;  admittance    how 

{»roved,  349;  admittance  good,  although  the 
ord  have  no  title,  or  a  bad  one,  350. 
Ad  terminum  qui  pneteriit,  writ,  formerly  in 

what  cases,  302. 
Adverse  possession,  the  doctrine  of,  now  ez- 

Sloded.  317. 
inity,  marriage  within  the  degrees  of,  void, 
368,  371 ;  formerlv  valid,  368,  371. 

After-acquired  lands,  in  what  cases  they 
passed  by  a  will,  formerly,  387 ;  in  what, 
now,  388. 

After-due  bill,  effect  of  endorsing  it,  97;  the 
like  after  the  bill  has  been  presented  for  and 
refused  acceptance,  100. 

Aftergrass  or  aftermath,  ejectment  for,  303. 

Age  of  ship,  not  of  itself  proof  of  unseaworthi- 
ness, 263. 

Agent,  acceptance  of  a  bill  by,  7 ;  proof  of  it, 
9;  effect  of  it,  7,  24. 

A^ent,  bill  drawn  by,  41 ;  prodf  of  the  draw- 
ing, 41,  112;  effect  of  it,  63. 

Agent,  bill  endorsed  by,  41,  44 ;  proof  of  en- 
dorsement, 43  ;  effect  of  it,  44. 

Agent,  cheque  drawn  by,  133 ;  proof,  133. 

Agent,  insurance  effected  by,  146 ;  action  on 
the  policy,  at  the  suit  of,  205,  and  form  of 
declaration,  204, 211;  general  issue,  and  the 
evidence  under  it,  207;  plea  of  alien  enemy, 
its  effect,  221,  222;  concealment  by,  224; 
misrepresentation  by,  233. 

Agent,  adjustment  of  loss  by,  on  a  policy  of 
marine  insurance,  201. 

Agent,  notice  to  quit  given  by,  395,  396. 

Agreement  to  renew  bill  or  note,  or  not  to 
demand  payment  of  it,  &.C.,  where  no  de- 
fence to  an  action  on  it,  31,  119, 121. 

Agreement  for  a  lease,  &c.,  gives  no  right  to 
maintain  ejectment,  305;  what  an  agree- 
ment, what  a  lease,  306 ;  in  what  cases 
holding  under  such  an  agreement  creates  a 
tenancy  from  year  to  year,  420. 

Alder  car,  ejectment  lies  for,  329. 

Alderney.  not  beyond  seas,  within  Statute  of 
Limitations  as  to  ejectment,  323. 

Alien  enemy,  plea  of,  to  an  action  on  a  policy 
of  marine  insurance,  221 ;  in  what  cases, 
221 :  form  of  the  plea,  221 ;  replication,  222 ; 
evidence,  223. 

Alienation  by  tenant,  in  what  case  a  forfeiture, 
407. 

Almanack,  entry  of  the  birth  of  a  child  in, 
when  evidence  in  cases  ofpedigree,  357. 

Alteration  of  a  bill,  its  e fleet,  15 ;  in  what 
cases,  and  under  what  plea,  a  defence  to  an 
action  on  a  bill,  15,  64,  95,  97;  the  like  of 
a  promissory  note,  113,  120 ;  the  like  of  a 
cheque,  132. 
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Alteration  of  a  policy  of  insurance,  its  effect, 
182. 

Alteration  of  a  will,  in  what  cases  a  revo- 
cation, 380,  382,  383. 

Alteratioirof  testator's  circumstances,  in  what 
cases  an  implied  revocation  of  a  will,  384 ; 
in  what  not,  385. 

Ambassador,  British,  marriage  in  his  chapel 
abroad,  when  valid,  366. 

Ambiguity  in  a  bill  of  exchange,  &c.,  its 
effect.  140. 

Ambiffuiiy  in  a  will,  in  what  cases  it  may  be 
explained  by  evidence,  378. 

Amendment  of  a  declaration  in  ejectment,  in 
the  commencement,  325;  in  the  demise, 
328 ;  in  the  description  of  the  premises, 
331,  338;  in  the  notice  at  foot,  332. 

Anchor,  ship  to  be  moored  at,  how  long  before 
risk  insured  terminates,  152. 

Ancient  demesne,  plea  of,  in  ejectment,  in 
what  cases,  334. 

Ancient  documents,  when  evidence,  in  cases 
of  pedigree,  357;  ancient  records,  358;  an- 
cient suits,  358. 

Ancient  pedigree,  in  what  cases  evidence,  358. 

Answers  to  ancient  bills  in  equity,  where  evi- 
dence of  pedigree,  358. 

Ante  litem  notam,  declaration  of  members  of 
a  family  must  be,  to  be  evidence  of  pedi- 
gree, 359. 

Appear,  notice  to,  in  ejectment,  331 ;  form  of 
It  in  ordinary  cases,  333 ;  form  of  it,  in  eject- 
ment by  landlord  against  tenant,  403. 

Arbitrator,  award  of,  in  ejectment,  in  what 
cases  conclusive,  336. 

Archbishop,  time  limited  for  his  bringing  suits 
for  land,  322. 

Army,  British,  abroad,  marriages  in,  when 
valid.  366. 

Army,  exemption  in  the  Stamp  Act  as  to  bills 
for  the  pay  of,  20. 

Arrests  or  detention  of  ships  by  princes,  &c., 
insurance  against,  164 ;  abandonment  in 
cases  of,  193 ;  loss  by,  how  stated  in  dtda" 
ration,  205. 

Assent  of  drawer  of  bill,  to  time  being  given 
to  acceptor,  81 ,  82. 

Assets,  none  in  the  hands  of  drawee  of  bill, 
when  an  excuse  for  not  giving  notice  of  dis- 
honour, 87. 

Assisnees  of  bankrupt,  notice  of  dishonour  of 
bin,  when  to  be  given  to,  74. 

Assignees  of  bankrupt,  demise  in  ejectment 
by,  when  to  be  laid,  327;  ejectment  for 
copyhold  by  their  vendee,  348. 

Assignee  of  reversion,  in  what  cases  he  may 
enter  for  a  forfeiture,  408, 409. 

Assignment  of  policy  of  insurance,  its  effect, 
214. 

Assignment  of  term,  forfeiture  by,  418,  4}9 ; 
notice  to  quit  given  to  the  assignee,  396. 

Aseiffnment  by  sheriff,  of  a  term  seized  and 
sold  under  a  fieri  facias,  426. 

Assize,  writ  of,  in  what  cases  formerly,  301, 
302. 

Assumpsit,  declaration  in,  on  a  bill  of  ex- 
change, against  the  acceptor,  2.  See  *'  Bill 
of  Exchange.'* 

Assumpsit  for  contribution  to  general  average, 
199. 

Assurance,  policy  of,  143.   See  '*  Insurance." 

Assurance,  double,  267 ;  what,  and  what  re- 
coverable upon  it,  268. 


''At  and  from,"  meaning  of,  in  a  policy  ot 
marine  insurance,  148 ;  at  what  time  such 
policy  attaches,  149,  150,  165;  and  what 
goods  it  covers,  151. 

Attainder  for  felony,  does  not  prevent  the 
party  from  maintaining  ejectment,  before 
office  found,  345 ;  nor  Joes  it  prevent  ano- 
ther from  claiming  title  through  him,  350. 

Attestation  of  wills  of  land,  and  codicils,  how 
formerly,  374,  375, 376, 377 ;  how  now,  379 ; 
proof  by  the  attesting  witnesses,  376,  379. 

Attestation  of  a  will  of  copyholds,  how  for- 
merly, 344  ;  how  now,  345. 

Attested  notice  to  quit,  how  proved,  393,400. 

Attested  promissory  note,  how  proved,  112. 

Attornment,  its  effect  in  taking  a  case  out  of 
the  Statute  of  Limitations,  317. 

Authority  to  accept  a  bill,  when  to  be  proved, 
9,  25 ;  to  draw  a  bill,  when  to  be  proved, 
63  ;  to  endorse  a  bill,  when  to  be  proved,  43. 
See  "Agent." 

Averase  loss,  197: — seneral  average,  what, 
and  how  contributed  to,  197 ;  how  stated  in 
the  declaration,  206 ;  particular  average, 
199, — on  ship,  200,  on  freight,  200,  on  goods, 
200,  and  how  computed,  201 ;  how  stated 
in  the  declaration,  206 ;  memorandum  in 
policy,  as  to  com,  fish,  &>c.,  being  free  o^ 
144,  169,  and  its  construction ;  warranty 
of  goods  being  free  of  average,  173. 

Averments,  traverse  of,  in  actions  on  policies 
of  insurance  against  fire,  281 ;  on  policies  of 
insurance  upon  lives,  292. 

Award,  in  an  ejectment  cause  referred,  in 
what  cases  final,  336. 


B. 


Bail  in  ejectment  by  landlord  against  tenant, 
in  what  cases,  404. 

Bank  of  England,  exemption  in  the  Stamp 
Act,  as  to,  20. 

Banker's  bill  accepted,  payable  at,  11 ;  decla- 
ration on,  how,  3,  30,  39,  41 ;  where  to  be 
presented,  30,  31,  66, 110,  and  when,  66. 

Banker's  cash  notes,  action  upon,  137 ;  deda- 
ration,  137 ;  pleadings  and  evidence,  139. 

Banker's  cheques,  action  upon,  132;  declara- 
tion, 132  ;  plea,  Iraveree  of  the  making, 
132;  evidence  for  the  plaintiff,  132;  evi- 
dence for  the  defendant,  132,  133;  plea, 
traverse  of  the  presentment,  133 ;  evidence, 
133 ;  plea,  traverse  of  notice  of  dishonour, 
135;  special  pleadings,  135;  cheques,  if 

Sayable  to  bearer,  negotiable  vrithout  en- 
orsement,  43 ;  in  what  cases  exempted 
from  stamp  dutjr,  20. 

Banker,  notice  of^dishonour  by,  76, 107. 

Banker,  receipt  by,  when  liable  to  stamp 
duty,  115. 

Banking  company,  acceptances  by,  30. 

Bankrupt,  bill  given  to  induce  a  creditor  to 
sign  his  certificate,  or  not  to  prosecute  the 
fiat,  cannot  be  enforced,  29;  notice  of 
dishonour  of  a  bill,  when  to  be  given  to 
him,  when  to  his  assignees,  74,  80;  demise 
in  ejectment  by  his  assignees,  how,  327 ; 
ejectment  by  their  venoee  of  copyholds, 
348. 

Bankruptcy,  plea  of,  in  action  against  the 
acceptor  of  a  bill,  51 ;  or  against  the  maker 
of  a  promissory  note,  127 ;  bankruptcy  of 
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endorser  before  endorsement,  pleaded,  in 
what  case,  137;  bankruptcy  of  defendant, 
no  plea  in  trespass  for  mesne  profits,  434. 

Bankruptcy,  forfeiture  of  term  by,  420,  309, 
310 ;  in  what  cases  not,  419. 

Banns  of  marriaffe,  in  what  cases,  and  when 
and  how  published,  302 ;  not  required  before 
the  xMarria^e  Act,  361  ;  not  necessary  to 
be  proved,  in  proof  of  marriage,  360. 

Baptism,  register  of,  how  far  evidence  of  birth, 
308. 

Barratry  of  the  masters  or  mariners  of  a  ship, 
insurance  against,  166;  barratry,  what,  166, 
167 ;  must  btf  without  the  consent  or  privity 
of  owner,  167 ;  and  the  loss  must  accrue 
during  the  voyage,  166,  152 ;  statement  of 
loss  by,  in  the  declaration,  205;  loss  by 
barratry  and  some  other  act  jointly,  bow 
stated,  163,  168 ;  abandonment  in  case  of, 
194;  proof  of.  219. 

Barrine  estates  tail  in  copyholds,  344. 

Bastard,  who,  370;  cannot  inherit  lands  in 
England.  371. 

Bastardy,  imputed,  evidence  in  ejectment  in 
cases  of,  370 ;  proof  of  bastardy,  372  ;  proof 
of  legitimacy,  371. 

Beans,  deemed  corn,  within  the  memorandum 
at  the  foot  of  a  policy  of  marine  insurance, 
170. 

Bearer,  bills  payable  to,  24 ;  eflfects  of  the 
words'*  or  bearer,*'  43, 44 ;  cheque  payable 
to,  43. 

Beast- gate,  ejectment  for,  329. 

Bible,  entry  in,  when  evidence  in  cases  of 
pedigree,  357. 

Bigamy,  marriage  void  for,  367. 

Bilboa.  usance  in,  what,  102. 

Bill  of  exchange,  what,  22 ;  when  due,  65 ; 
in  what  cases  it  may  be  treated  as  a  pro> 
misBory  note.  119;  in  what  cases  proof  of 
an  account  stated.  5,  36,  39.  * 

Bills  of  exchange,  action  upon,  1. 

1.  Action  upon  bill  of  exchange  by 
Drawer  against  Acceptor.  2  ;  declaration, 
where  the  dratoer  i$  al$o  payee,  2  ;  the  like, 
where  the  drawer  is  not  payee,  2 ;  declaration 
in  debt,  3. 

Plea :  Traverse  of  the  acceptance,  4  ;  evi- 
dence for  the  plaintiff,  5,  in  the  case  of  an 
acceptance  of  an  inland  bill,  6,  acceptance 
of  a  foreign  bill,  19 ;  acceptance  payable  at 
a  banker  s,  &c.,  11,  conditional  acceptance, 
12,  acceptance  varying  from  the  tenor  of  the 
bill,  12,  acceptance  for  honour,  13;  waiver 
of  acceptance,  13 ;  revocation  or  cancelling 
of  acceptance,  14  ;  evidence  for  the  defen- 
dant, 14; — ^forgery,  14,  variance,  15,  altera- 
tion, 15;  wrong  stamp,  17;  that  it  is  not  a 
bill  of  exchange,  22 ;  that  the  acceptance 
was  by  some  person  without  authority,  24  ; 
other  traverses,  26. 

Special  pleadings,  and  the  evidence  ne- 
cessary to  support  them,  27;  plea,  accom' 
modation  hill,  31 ;  replication,  de  injuria, 
32;  evidence,  32;  plea,  accord  and  satis- 
faction, 33 ;  plea,  payment,  34;  plea,  pay- 
ment of  money  into  court,  35 ;  plea,  tender, 
36. 

2.  Action,  by  Payee  against  Acceptor, 
36 ;  declaration,  36  ;'plea,  general  traverse, 
37 ;  special  pleadings,  37. 

3.  Action  by  Endorsee  against  Acceptor, 
38 ;  declaration,  38 ;  plea,  traverse  of  the 


acceptance,  40;  plea,  traverse  of  the  en- 
dorsementfil  ; — endorsement, 43, by  whom 
and  how,  44,  when,  44,  in  blank,  45,  spe- 
cial, 45,  restrictive,  45,  conditional,  46. 

Special  pleadings,  46;  plea,  accommo- 
dation bill,  46,  form  of  it,  48  ;  rnlieation, 
48 ;  evidence,  49 ;  plea,  failure  of  conside- 
ration, 50 ;  plea,  accord  and  satisfaction,  50 ; 
plea,  bankruptcy,  51 ;  plea,  coverture,  52 ; 
plea,  duress,  52 ;  plea,  fraud  and  covin,  52; 
plea,  illegality,  54;  plea,  endorsement  after 
the  bill  was  due,  55;  plea,  infancy,  56; 
plea,  payment,  56;  plea,  release,  58;  plea, 
bill  stolen  or  lost,  58 ;  other  pleas,  60  ;  de- 
claration by  the  holder,  &c.,  when  evidence, 
61. 

4.  Action  by  Payee  against  Drawer  for 
non-payment,  62;  declaration  on  a  bill  after 
sight,  62 ;  declaration  on  a  bill  after  date, 
62. 

Plea,  traverse  of  the  drawing,  63 ;  evi- 
dence for  plaint ifl,  63 ;  evidence  for  the  de- 
fendant, 64 ;  plea,  traverse  of  the  present- 
ment, 65 ;  evidence  for  the  plaintiff,  65 ; 
plea,  traverse  of  notice  of  dishonour,  67  ; 
evidence  for  the  plaintiff,  68;  notice  of  dis- 
honour, 70,  how  and  in  what  form,  70,  by 
and  to  whom,  74,  when,  74,  laches,  in  what 
cases  excused,  77 ;  evidence  lor  the  defen- 
dant, 81. 

Special  pleadings,  81. 

5.  Action  by  Payee  against  Drawer,  for 
non-acceptance,  83;  declaration,  83. 

Plea,  traverse  of  the  drawing,  83 ;  plea, 
traverse  of  the  presentment,  83;  evidence, 
83  ; — ^presentment  for  acceptance,  84 ;  in 
what  cases,  84,  when,  85,  how,  86;  plea, 
traverse  of  the  notice  of  non-acce^ance,  86 ; 
evidence,  88. 

Special  pleadings  and  evidence,  88. 

6.  Action  by  Endorsee  against  Drawer, 
for  non-payment,  88 ;  dedanUion  on  a  bUl 
after  sight,  88;  declaration  on  a  bill  after 
date,  68. 

Plea,  traverse  of  the  drawing,  89 ;  plea, 
traverse  of  the  endorsement,  89 ;  evideace, 
89 ;  plea,  traverse  of  the  acceptance,  90 ; 
plea,  traverse  of  the  presentment,  90 ;  plea, 
traverse  of  notice  of  dishonour,  90. 

Special  pleadings  and  evidence,  90. 

7.  Action  by  Endorsee  against  Drawer, 
for  non-acceptance,  93 ;  declaration,  93 ; 
plea,  traverse  of  the  drawing,  93 ;  plea,  tra- 
verse of  the  endorsement,  93 ;  plea,  traverse 
of  the  presentment  for  acceptance,  94 ;  plea, 
traverse  of  the  notice  of  non-acceptance,  94 ; 
special  pleadings  and  evidence,  94. 

8.  Action  by  Endorsee  against  Endorser, 
for  non-payment,  94;  dedaralion  on  a  hUl 
after  sight,  94 ;  declaration  on  a  bill  after 
date,  94 ;  plea,  traverse  of  the  endorsement, 
95 ;  plea,  traverse  of  the  acceptance,  95 ; 
plea,  traverse  of  the  presentment,  96 ;  plea, 
traverse  of  the  notice  of  dishonour,  96 ;  spe- 
cial pleadings,  96. 

9.  Action  by  Endorsee  against  Endorser, 
for  non-acceptance,  100;  declaration,  100; 
plea,  traverse  of  the  endorsement,  100; 
plea,  traverse  of  the  presentment  for  ac- 
ceptance, 100 ;  plea,  traverse  of  the  notice 
of  non-acceptance,  100 ;  special  pleadings, 
100. 
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10.  Action  upon  a  Foreign  Bill  of  Ex- 
change, 102 ;  form  o( declaration  hy  endorsee 
attainft  endorser ^  for  non-acceptance,  103 ; 
pleas,  104 ;  evidence,  104 ;  drawtog,  105 ; 
acceptance,  105 ;  eDdorsement,  106 ;  present- 
ment, 106 1'  notice  of  dishonour,  107 ;  pro- 
test, 106. 

Bill  lost,  how  proved,  5,  95 :  in  what  cases 
another  bill  shall  be  given  for  it,  5  ;  in  what 
cases  the  loss  may  be  pleaded,  58. 

Bill,  stamp  on,  17. 

Bill  substituted  for  another,  in  what  cases 
and  how  pleadable,  121,  126,  127,  120,  58; 
in  what  cases  subject  to  the  same  objections 
as  the  bill  for  which  it  is  substituted,  55. 

Bill  of  lading,  when  evidence  of  interest  in 
ffoods  insured,  216. 

Bill  of  sale  of  sheriff,  proof  of,  in  ejectment 
for  a  term  sold  under  a  fi.  fa.,  426. 

Birth,  proof  of,  368. 

Birth  of  a  child,  after  will  executed,  in  what 
cases  an  implied  revocation,  385. 

Bishop,  ejectment  by,  for  a  forfeiture  during 
vacancy  of  the  see,  312 ;  time  limited  for 
his  suing  for  land,  322. 

Blank  stamp,  effect  of  acceptance  upon,  30, 
40 ;  of  a  signature  as  drawer  or  endorser 
upon,  40,  82,  116 ;  what  stamp,  21. 

Blank,  endorsement  in,  45. 

Blank  in  bill  for  the  name  of  payee,  in  what 
cases,  and  how  it  may  be  filled  up,  119. 

Blockade,  breach  of,  in  what  cases  barratry, 
167 ;  in  what  cases  underwriters  discharged, 
258. 

Boats,  unlading  ships  by,  in  what  cases  not 

covered  by  an  insurance,  154. 
Books,  entries  in,  when  evidence  in  cases  of 

pedi^ee,  357 ;  when  not  evidence  in  actions 

on  bills  of  exchange,  61. 
Borough,  English,  descent  of  lands  holden  in, 

how,  356. 
Bottomry,  money  lent  on,  may  be  insured, 

213. 

Breach  of  agreement,  in  what  cases  landlord 

may  re-enter  for,  420. 
Breach  of  covenant,  in  what  cased  landlord 

may  re-enter  for,  407;  how,  in  the  case  of  a 

continuing  breach,  411. 
Breaches,  particulars  of,  in  ejectment  for  a 

forfeiture,  409. 
Breach  of  warranty,  its  effect  upon  an  insu- 
rance, 172-180. 
British  ambassador,  marriace  abroad  in  the 

chapel  or  house  of,  its  validity,  366. 
British  army  abroad,  marriage  m,  its  validity, 

366. 
British  factory  abroad,  marriage  in,  its  validity, 

366. 
British  capture,  there  can  be  no  insurance 

against,  163. 
Broker,  insurance  by,  146;    action  on  the 

policy  by,  205,  211 ;  adjustment  of  loss  by, 

202. 

Brother,  does  not  claim  by  descent  from  his 
brother,  354 ;  possession  or  receipt  of  rent 
by  younger  brother,  not  the  possession  or 
receipt  of  the  elder,  within  the  Statute  of 
Limitations,  316. 

Burial,  register  of,  how  far  evidence  of  death, 
369. 

Burning  a  will,  in  what  cases  a  revocation, 
380,  381,  382. 


C. 


Cadiz,  usance  in,  what,  102. 

Cancelling  the  acceptance  to  a  bill,  at  what 
time,  14. 

Cancelling  a  will,  effect  of,  380:  the  like  of  a 
second  will,  386 ;  it  must  be  done  with  that 
intent,  381. 

Captain,  barratry  of,  what,  166 ;  in  what  cases 
insurers  liable  for  loss  by,  166 ;  statement  of 
loss  by,  in  declaration,  205.  ^ 

Captain  s  clothes,  not  insurable  as  goods  and 
merchandise,  147,  209. 

Captain's  protest,  in  what  cases  evidence, 
220. 

Captain,  qualified,  necessary  to  make  ship 
seaworthy,  265. 

Captor  of  prize,  mav  insure  it,  212. 

Capture,  loss  by,  clause  in  policy  as  to,  163, 
161;  action  for,  168;  without  abandoning, 
185 ;  or  after  abandonment,  190 ;  in  what 
case  the  action  will  not  lie,  193 ;  at  what 
time  the  action  may  be  brought,  164;  loss, 
how  stated  in  the  dedaration^  205 ;  evidence, 
164. 

Capture,  warranty  free  of,  in  port,  what,  how 
satisfied,  178. 

Cargo,  how  described  in  policy  of  insurance, 
147. 

Cash  notes  of  bankers,  action  upon,  137 ;  de- 
darationi  137;  pleadings  and  evidence,  139. 

Catholic  clergyman,  marriages  by,  valid  be- 
fore the  Marriage  Act,  361 ;  in  what  cases 
valid  now,  364. 

Cattle-gate,  ejectment  for,  329. 

Causa  matrimonii  pnelocuti,  writ  of  entry,  in 
what  cases  formerljr,  302. 

Caveat  against  granting  a  marriage  license, 
362 ;  against  superintendent  registrar's  cer- 
tificate or  license,  363,  365. 

Caution  to  be  used  in  taking  bills,  in  what 
cases,  53,  59. 

Certainty  required  as  to  the  parcels,  in  a  de- 
claration in  ejectment,  329. 

Certificate  for  immediate  execution,  in  eject- 
ment, 428. 

Certificate  of  ship's  registry,  no  evidence  of 
ownership,  215. 

Certificate  of  superintendent-registrar  of  mar- 
riages, instead  of  banns  or  license,  363; 
when  granted,  364 ;  marriage  thereupon,  in 
churches,  363,  or  chapels  ofaissenters,  &c., 
364. 

Cessavit,  writ  of,  in  what  cases,  formerly,  302. 

Cestui  que  trust,  has  an  insurable  interest, 
and  may  insure,  216 ;  cannot  maintain  eject- 
ment, 305,  306,  nor  can  his  title  be  set  up 
ag[ainst  his  trustee,  306  ;  nor  tenant  at  will, 
within  the  meaning  of  the  Statute  of  Limi- 
tations, in  ejectment,  319. 

Chapel,  ejectment  lies  for,  303 ;  in  what  cases, 
without  a  notice  to  quit,  390 ;  how  described 
in  declaration,  330. 

Chapels  of  dissenters,  marriages  in,  364; 
ministers  of,  in  what  cases  tenants  at  will, 
390. 

Chapels,  Protestant,  marriages  in,  361. 

Character,  witnesses  to,  of  a  witness  to  a  will, 
in  what  cases,  377. 

Charter-party,  insurance  upon  freight  by, 
when  the  risk  commences,  149. 

Chasing  by  a  letter  of  marque,  when  per- 
mitted by  a  policy  of  insurance,  239. 
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Cheque  od  banker,  if  payable  to  bearer,  is 
negotiable  without  endorsement,  43 ;  when 
to  be  presented  for  payment,  134;  conse- 
quences of  passing  a  cheque  after  the  day  it 
bears  date,  135 ;  in  what  cases  exempt  from 
stamp  duty,  20;  action  on,  132;  declara- 
tion, 132 ;  plea,  traverse  of  the  makiuff,  132 ; 
evidence  for  plaintiff,  132;  evidence  for  de- 
fendant, 132;  plea,  traverse  of  present- 
ment, 133;  evidence,  133;  plea,  traverse 
of  notice  of  dishonour,  135 ;  special  plead- 
ings, 135. 

Child,  birth  of,  in  what  caaes  an  implied  revo- 
cation of  a  previous  will,  385. 

Christmas  Day,  bill  due  on,  when  to  be  pre- 
sented for  pavmeiit,  65,  76  ;  when  notice  of 
dishonour  to  be  given,  76. 

Churches,  marriages  in,  361. 

Churchwardens,  bills  of  exchange  or  promis- 
sory notes  by,  113;  ejectment  by,  demise 
how,  326. 

Civil  commotion,  meaning  of,  in  a  policy  of 
insurance  against  (Ire,  276. 

Claim,  continual,  formerly,  305 ;  now  no 
longer  of  use,  305. 

Clerk,  acceptance  of  a  bill  by,  its  effect,  7, 
24  ;  drawmg  of  a  bill  by,  its  effect,  63. 

Close  of  land,  m  what  caaes  ejectment  will  lie 
for,  330. 

Coal  mines,  ejectment  lies  for,  303. 

Codicil,  containing  a  devise  of  land,  how  to  be 
attested,  374,  379;  when  a  revocation  of  the 
will,  381,  382;  when  a  republication  of  it, 
386. 

Cognovit,  taking  from  the  acceptor  of  a  bill, 
in  what  case  it  does  not  discharge  the 
drawer.  81 ;  or  endorser,  99. 

Collateral  descent,  what.  351 ;  the  rules  of  it, 
352,  353 ;  exemplified  and  explained  by  a 
pedig/ee,  354.  « 

Collision  of  ships  at  sea,  a  loss  insured  against, 
169 ;  how  stated  in  declaration,  205 ;  da- 
mages paid  by  the  ship  in  fault  are  not  re- 
coverable from  the  unaerwritcr,  169. 

Commencement  of  declaration  in  ejectment, 
325. 

Commission,  in  what  cases  insurable,  148,216 ; 
in  what  not,  214. 

Common,  appendant  or  appurtenant,  eject- 
ment lies  for,  304. 

Common,  tenant  in,  in  what  cases  he  may 
maintain  eiectment  against  his  co-tenant, 
313,  401 ;  demise,  how  stated,  326 ;  consent 
rule,  how,  336;  his  possession  not  that  of 
his  co-tenant,  within  the  Statute  of  Limita- 
tions, 316. 

Comparison  of  handwriting,  not  allowed  in 
evidence,  9 ;  but  a  witness  has  been  allowed 
to  prove  a  handwriting  feigned,  15. 

Competent  witness,  captain  of  a  ship,  to  die-  , 
prove  barratry,  219,  or  to  prove  the  necessity 
of  a  deviation,  245 ; — the  owner  of  a  ship,  to 

{)rove  her  seaworthy,  263; — a  devisee  or 
egatee,  to  prove  a  will,  375,  379 ; — a  father 
or  mother,  to  prove  their  marriage,  360,  and 
birth  of  issue,  368,  369. 

Composition  deed,  plea  of,  to  an  vction  on  a 
bill,  51 ;  bill  given  to  a  creditor,  to  sign 
such  a  deed,  in  what  caaes  illegal,  andpleu- 
able  as  a  defence,  29. 

Compulsory  deviation,  does  not  affect  (he  in- 
surance, 242. 

Concealment,  plea  of,  in  an  action  upon  a 


policy  of  marine  insurance,  223 ;  repZanfum, 
223 ;  evidence,  223 ;  the  like  in  an  action 
on  a  policy  of  insurance  against  fire,  283,  or 
on  a  life,  295. 

Condemnation,  sentence  of,  in  a  foreign  court 
of  admiralty,  not  evidence  of  capture,  164 ; 
but  evidence  that  the  ship  or  goods  were 
not  neutral  property,  178, 219. 

Condemnation  as  prize  by  a  consul,  of  no  ef- 
fect, 178. 

Conditions,  in  policies  of  insurance  against 
fire,  276 ;  if  conditions  precedent,  they  must 
be  strictly  complied  with,  279 ;  by  whom 
proved  il^  traversed,  282 ;  the  like,  in  in- 
surance upon  lives,  287,  288. 

Condition,  estate  upon,  ejectment  for  breach 
of,  308,  407. 

Conditional  acceptance  of  a  bill,  what  and  the 
effect  of  it,  12;  conditional  endorsement, 
what,  and  its  effect,  46. 

Conditional  adjustment  of  loss  in  marine  in- 
surance, what,  202. 

Confiscation,  warranty  against,  in  marine  in- 
surance, what,  179. 

Consanguinity,  marriage  within  the  prohibited 
degrees  of,  void,  368,  371. 

Consent  to  time  being  given  to  acceptor  of 
bill,  effect  of,  or  of  the  want  of,  81. 

Consent  rule,  in  ejectment,  what  it  shall  con- 
tain, 335 ;  need  not  be  produced  or  proved 
at  the  trial,  335,  except  in  ejectment  by 
landlord  against  tenant,  when,  405 ;  con- 
sent rule,  in  ejectment  by  one  joint-tenant, 
tenant  in  common  or  coparcener  against 
another,  336. 

Consent  of  person*  to  marriage,  in  what  cases 
rec^uired,  362,  364 ;  not  necessary  to  prove 
it,  m  proof  of  the  marriage,  360. 

Consideration  for  acceptance  of  a  bill  of  ex- 
change, 27 ;  plea,  failure  of  consideration, 
in  action  by  drawer  against  acceptor,  27; 
by  endorsee  against  acceptor,  50, 

Consideration  for  endorsement,  plea  negativ- 
ing, 96,  97. 

Consideration  for  making  a  promissory  note, 
plea  negativinff,  120. 

Consideration,  illegal,  plea  of,  for  a  bill,  54, 
or  promissory  note,  122,  127. 

Consideration,  proof  of,  in  answer  to  a  plea  of 
fraud  and  covin,  53;  or  of  illegality,  128. 

Consignee  may  insure  in  marine  insurance, 
213,  unless  the  goods  be  stopped  iu  transitu, 
214. 

Construction  of  policies  of  insurance,  in  cases 
of  marine  insurance,  143,  145 ;  of  insurance 
against  fire,  271,  272;  of  insurance  upon 
lives,  288. 

Construction  of  a  proviso  for  re-entry,  310. 

Consul,  condemnation  of  a  ship  or  goods  as 
prize  bv,  of  no  effect,  178. 

Contetitea  pedigree,  ejectment  in  cases  of,  350. 
See  •*  Ejectment." 

Contested  will,  ejectment  in  cases  of,  373. 
See  •*  Ejectment." 

Contingency,  order  for  payment  of  money  on, 
not  a  bill  of  exchange,  22. 

Continual  claim,  what,  and  its  effect  formerly, 
305 ;  now  of  no  effect,  305. 

Continuing  breach  of  covenant,  right  of  re- 
entry for,  when,  411. 

Contract,  anticipated  profits  of,  in  what  cases 
insurable,  216. 

Contract  of  marriage  in  Scotland,  what,  366. 
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CoB¥eyance  now  pastes  only  the  estate  which 
the  party  may  legally  convey,  407;  by 
tenant,  does  not  create  a  forfeiture,  407;  in 
what  cases  it  operates  as  a  revocation  of  a 
will,  383,  384,  385. 

Conveyance  of  copyholds,  effect  of,  343. 

Convoy,  what,  175;  warranter  to  sail  with, 
how  complied  with,  175 ;  going  with  or  for, 
in  what  cases  it  excuses  deviation,  243 : 
sailing  instructions  from  commander  of, 
when  necessary,  176. 

Convoy  Act,  voyage  in  breach  of,  illegal,  and 
insurance  on  it  void,  258. 

Coparceners,  how  they  inherit,  351 ;  eject- 
ment by,  demise  in  declaration,  337;  con- 
sent  rule,  where  the  action  is  by  one  against 
his  coparcener,  336 ;  the  possession  or  re- 
ceipt of  rent  by  one  is  not  thst  of  the  other, 
within  the  Statute  of  Limitations,  316. 

Copy  of  court  roll,  stamped,  not  necessary  to 
be  ffiven  in  evidence  in  ejectment  for  copy- 
holds, 349 ;  if  given  in  evidence,  how  proved, 
350 ;  examined  copy,  349. 

Copyholder,  ejectment  by,  342 ;  demise  in  de- 
claration, 327;  evidence  in  action  by  sur- 
renderee, 342 ;  by  heir,  312, 344 ;  by  devisee, 
344 ;  by  grantee,  348 ;  by  mortgagee,  306, 
348 ;  by  assignees  of  a  hankrupt  or  their 
vendee,  348 ;  by  lessee,  349 ;  surrender  and 
admittance,  how  proved,  349. 

Copyholds,  estates  tail  in,  barring,  344. 

Corn,  memorandum  as  to,  at  the  foot  of  policy 
of  marine  insurance,  169 ;  what  corn  within 
the  meaning  of  it,  170 ;  what  a  stranding, 
within  the  meaning  of  it,  170,  171. 

Corporation,  in  what  cases  they  may  be  party 
to  a  bill  of  exchange,  in  what  not,  26 ;  de- 
mise in  declaration  in  ejectment  by,  327 ; 
service  of  notice  to  quit  upon,  398 ;  notice 
to  quit  by,  396. 

Corporation,  eleemosynary,  time  limited  for 
their  suing  for  land,  322. 

Corporeal  hereditaments,  ejectment  lies  for, 
303. 

Costs,  in  actions  on  policies  of  marine  insu- 
rance, 270;  of  insurance  against  fire,  285; 
of  insurance  upon  lives,  299 ;  costs  in  eject- 
ment, 426,  427 ;  in  trespass  for  mesne  pro- 
fits, 434. 

Costs  in  action  against  endorsee  of  bill,  not 
recoverable  by liim  in  an  action  against  the 
acceptor,  142. 

Costs  of  ejectment,  in  what  cases  recoverable 
in  trespass  for  mesne  profits,  429,  432. 

Cousins,  marriage  between,  in  what  cases 
void,  371. 

Counterpart  of  old  lease,  when  evidence  of 
seisin  of  lessor,  340. 

Court,  payment  of  money  into,  plea  of,  in  ac- 
tion by  drawer  against  acceptor  of  bill,  35  ; 
by  payee  against  drawer,  82 ;  in  an  action 
on  a  policy  of  marine  insurance,  269;  in 
trespass  for  mesne  profits,  434. 

Court  of  admiralty  abroad,  sentence  of  con- 
demnation by,  not  evidence  of  capture,  164 ; 
but  evidence  that  the  ship  or  goods  were 
not  neutral  property,  178,  219. 

Court  rolls,  evidence  in  ejectment  for  copy- 
holds, 349 ;  how  proved,  349. 

Covenant,  right  of  re-entry  for  breach  of,  407 ; 
for  non-payment  of  rent,  412.  413  ;  for  not 
repairing,  415 ;  for  waste,  416 ;  for  non  in- 


suring, 416;  for  assigning  or  underletting, 
&c.,  418  ;  for  other  acts,  419. 

Coverture,  plea  of,  in  action  against  acceptor 
of  bill,  30,52 ;  against  endorser,  99 ;  against 
maker  of  promissory  note,  127. 

Covert  are,  to  what  extent  it  prevents  the 
Statute  of  Limitations  from  running,  323. 

Covin,  plea  of,  in  action  against  acceptor  of 
bill,  52;  against  maker  of  promissory  note, 
127 ;  in  an  action  on  a  policy  of  insurance, 
236,  of  insurance  against  fire,  283,  of  insu- 
rance upon  lives,  298. 

Creditor,  ejectment  by,  under  an  elSgit,  424, 
307,  314 ;  in  what  cases  without  notice  to. 

3uit,  395 ;  evidSnce  for  plaintiff,  425 ;  for 
efendant,  425. 

Creditor  a  good  witness  to  a  will,  380. 

Crew,  seaworthiness  of  a  ship  in  respect  of, 
265,  266 ;  warranty  as  to  the  number,  &c., 
180 ;  barratry  of,  166. 

Criminal  prosecution,  bill  given  to  stop,  ille- 
gal, and  in  what  cases  pleadable,  29. 

Crown,  ejectment  does  not  lie  against,  315. 

Cruiser,  insurance  upon,  210. 

Cruising  for  prizes,  m  what  cases  barratry  in 
the  captain,  167;  in  what  cases  a  devia- 
tion, 239. 

Cui  ante  divortium,  and  sur  cui  ante  divortiura, 
writs  of,  in  what  cases  formerly,  301 ,  308. 

Cui  in  vita,  and  sur  cui  in  vita,  writs  of,  in 
what  cases  formerly,  301,  306. 

Custom,  descent  by,  356 ;  of  landa  in  gavel- 
kind, 356 ;  of  lands  holden  in  borough  En- 
glish, 356 ;  of  copyhold^  in  some  cases,  357 ; 
of  customary  freehold,  344. 

Custom,  notice  to  quit  required  by,  393,  394. 

Custom  of  trade,  deemed  engrafted  on  policy 
of  marine  insurance,  145,  see  149 ;  and  may 
be  given  in  evidence  under  the  general  issue, 
208 ;  need  not  be  disclosed  to  the  under-  • 
writer,  229 ;  and  a  general  representation 
may  be  construed  specifically  by  it,  233 ;  in 
what  cases  it  legalizes  a  deviation,  239. 

Customary  freeholds  may  be  devised,  although 
testator  not  admitted,  346;  nor  have  sur- 
rendered to  the  use  of  his  will,  348 ;  will  of, 
how  executed  and  attested  formerly,  345 ; 
how  now,  379. 


D. 

Damage,  what,  will  warrant  the  assured  in 
abandoning,  189. 

Damages,  in  actions  on  bills  of  exchanze, 
notes  and  che(^ues,  139 ;  in  actions  on  poli- 
cies of  marine  insurance,  270,  150 ;  on  poli- 
cies of  insurance  against  fire,  284 ;  on  poli- 
cies of  insurance  upon  lives,  292,  298 ;  in 
actions  of  ejectment,  405,  427,  429. 

Date  of  bills  of  exchange,  see  65 ;  of  accept- 
ance, in  what  cases.  6;  alteration  in,  its 
effect,  16 ;  bill  payable  after,  when  due,  65. 

Date  of  policy  of  insurance,  181. 

Day  of  tne  demise  in  ejectment,  327. 

Days  of  grace,  what,  in  the  case  of  a  bill  of 
exchange,  &c..  65, 110, 130 ;  in  Hamburgh, 
107;  none  in  France,  104,  107. 

Dajr  of  public  thanksgiving  and  solemn  fast, 
bills,  &c.,  payable  on,  when  to  be  presented, 
65 ;  when  notice  of  dishonour  to  be  given, 
77. 

Dean,  time  limited  for  his  suing  for  land,  322. 
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Death,  tra¥erse  of,  in  action  on  a  life  inau- . 
ranee,  and  evidence,  292,  293. 

Death  of  lessor  of  plaintiff  not  pleadable  in 
ejectment,  334. 

Death,  how  provable  in  cases  of  pedigree, 
359,  369 ;  death  without  issue,  how  prova- 
ble, 359,  370. 

Death  of  person  abroad  in  what  cases  pre- 
sumed, 369. 

Death,  in  what  cases  it  determines  a  tenancy 
at  will,  391. 

Debt,  on  bills  of  exchange,  in  what  cases,  3 ; 
payment  of  money  into  court  cannot  be 
pleaded  in  it,  35. 

Debt  on  promissory  note  in  what  cases,  110, 
ill. 

Deck  freight,  when  deemed  to  be  within  the 
policy,  when  not,  147,  209  ;  how,  if  stowed 
there  according  to  custom,  230 ;  whether 
throwing  it  overboard  is  the  subject  of 
general  average,  198. 

Declaration  in  ejectment,  324;  title  of  the 
court  and  term,  324 ;  venue,  325 ;  com- 
mencement,  325 ;  demise,  325 ;  entry,  329 ; 
parcels,  329 ;  ouster,  331 ;  notice  to  appear, 
331 ;  form  of  it,  332. 

Declaration  in  ejectment  by  landlord  against 
tenant,  402. 

Declaration  on  a  policy  of  marine  insurance, 
203, /onn  of  it,  203  ;  form  of  it  by  an  agent, 
204 ; — on  a  policy  of  insurance  against  fire, 
form  of  it,  278;  on  a  policy  of  insurance  on 
lives, /orm  of  it,  290. 

Declaration  on  a  bill  of  exchange,  &c.,  omis- 
sion of  a  promise  in,  in  what  cases  objection- 
able, 3,  39,  89,  124. 

Declarations  by  the  holder  of  a  bill  of  ex- 
change, &c.,  in  what  cases  evidence,  61, 
129. 

Declaration  made  by  parties  effecting  a  life 
insurance,  288. 

Declaration  of  occupier  of  lands,  when  evi- 
dence of  seisin,  341. 

Declarations  of  persons  since  dead,  when  evi- 
dence in  cases  of  pedigree,  358 ;  of  testator 
as  to  his  will,  in  what  cases  evidence,  377 ; 
in  what  cases  a  revocation,  381,  332. 

Deed,  on  which  title  in  ejectment  depends, 
objections  to,  for  illegality,  305 ;  the  like, 
as  to  deed  under  which  defendant  holds, 
307. 

Deeds,  ancient,  when  evidence  in  cases  of 
pedigree,  358. 

Defence,  warranty,  as  to  the  means  of,  in 
marine  insurance,  180. 

Deforcement,  what,  301 ;  ejectment  for,  301. 

De  injuria,  when  a  good  replication, — to  plea 
of  accommodation  bill,  32,  38, 49 ;  to  plea 
of  illegality,  55 ;  to  plea  of  bill  being  out- 
standing, 92;  to  plea  of  concealment  in 
insurance  cases,  223 ;  to  plea  of  unseawor- 
thiness, 261. 

Delay  in  presenting  a_bill,  when  a  defence, 
65 ;  when  not,  61,  671 

Delav  in  suing  acceptor,  no  defence  to  drawer 
of  bill,  81,  or  to  endorser,  99. 

Delaying  a  ship,  in  what  cases  barratry  in  the 
captain,  167;  in  what  cases  it  discharges 
the  underwriter,  252. 

Demand,  bill  or  note  payable  on,  not  entitled 
to  days  of  grace,  65  ;  nor  to  be  treated  as 
a  bill  or  note  overdue,  128 ;  from  what  time 
interest  payable    on    it,  141 ;    from  what 


time  the  Statute  of  Limitations  begina  to 
run  upon  it,  123, 

Demand  of  possession,  in  what  cases,  before 
ejectment  by  landlord  against  tenant,  391. 

Demand  of  rent,  what,  before  forfeiture  for 
non-payment,  412;  not  necessary  where 
there  is  not  sufficient  distress  on  the  pre- 
mises, 413. 

Demise  in  declaration  in  ejectment,  325 ;  by 
joint  tenants,  326,  tenants  in  common,  326, 
parceners,  337,  husband  and  wife,  326,  mort- 

fage,  423 ;  churchwardens  and  overseers, 
26:  term  in  it,  327,  342;  on  what  day  to 
be  laid,  327,  313 ;  mistake  in  it,  when 
amended,  328 ;  one  of  several  demises  when 
struck  out,  329,  when  abandoned,  339. 

Demise  of  lands,  when  and  to  what  extent  a 
revocation  of  a  will,  384. 

Departure  with  convoy,  warranty  as  to,  175  ; 
how  satisfied,  175, 176. 

Depositions  in  ancient  suits  in  equity,  when 
evidence  in  cases  of  pedigree,  358. 

De  rationabili  parte,  writ  of,  in  what  cases 
formerly,  302. 

Derivative  title,  proof  of,  where  a  party  in 
ejectment  proceeds  upon  the  seisin  oi  his 
ancestor,  341,  or  in  ejectment  by  the  as- 
signee, &.C.,  of  landlord,  393. 

Descent,  and  how  proved,  350 ;  lineal  descent, 
and  the  rules  of  it,  351 ;  collateral  descent, 
and  the  rule  of  it,  351 ;  exemplified  and 
explained  by  a  pedigree,  354  ;  evidence  of 
descent,  357  ;  ancient  document,  357;  repu- 
tation in  the  family,  358 ;  proofs  of  mar- 
riage, 360,  birth,  368,  death,  369. 

Descent  from  brother  to  brother,  foimerly, 
354,  now  only  through  the  father,  355. 

Descent  by  custom,  ^6 ;  in  cases  of  gavel- 
kind tenure,  356,  borough  English,  356 ; 
copyholds  in  some  cases,  357,  and  custo- 
mary freeholds,  344 ;  when  to  be  proved,  344. 

Descent  cast,  in  what  cases  formerly  entry 
tolled  by,  305. 

Description  of  the  property  insured  in  policy 
of  marine  insurance,  147: — on  ship,  147,  on 
goods,  147,  on  freight,  148;  the  like,  in 
policy  of  insurance  against  fire,  273. 

Description, local,  of  the  premises  in  ejectment, 
what  required,  330 ;  must  be  proved,  337. 

Desertion  of  premises  by  tenant,  when  a  for- 
feiture, 391. 

Destruction  of  bill,  no  excuse  for  not  giving 
notice  of  dishonour,  80 ;  of  foreign  bill  by 
the  drawee,  when  an  implied  acceptance  of 
it,  11. 

Destruction  of  a  ship,  by  worms,  at  sea, 
deemed  a  loss  by  a  peril  of  the  sea,  161. 

Detention  by  kings  and  princes,  insurance 
against,  164 ;  meaning  of  this  part  of  the 
policy,  165 ;  loss  by,  now  described  in  the 
declaration,  205. 

Determination  of  risk  in  marine  insurance,146 ; 
on  ship,  151,  on  freight,  153,  on  goods,  154. 

Determination  of  a  tenancy  at  will,  390,  391 ; 
of  tenancy  from  year  to  year,  392. 

Deviation,  what,  237 ;  exceptions,  241 ;  liberty 
to  touch,  &.C.,  159,  245  ;  form  of  plea,  237; 
no  return  of  premium,  251 ;  in  what  case 
it  is  barratry  in  the  captain,  167 ;  in  what 
not,  168. 

Devise  to  heir  he  takes  as  purchaser,  352. 

Devisee,  in  eiectment  by,  341,373;  by  devi- 
see of  copyholds,  344. 
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Devisee,  may  be  witness  to  the  will,  378,  379. 

Dies  for  stamps,  discontinuance  of,  and  new 
ones  appointed,  21 ;  effect  of,  21. 

Direction  of  bill  of  exchange,  24. 

Disability,  what,  prevents  the  Statute  of  Li- 
ra it  aiions  from  running,  323. 

Disclaimer,  writ  of  right  sur,  in  what  cases 
formerly,  302. 

Disclaimer  of  lessor's  title,  dispenses  with 
notice  to  quit,  395 ;  when  not  a  forfeiture, 
407. 

Discontinuance  of  estate  tail,  ejectment  in  case 
of,  301,  308. 

Discount,  fraud  by  person  to  whom  bill  is 
given  for,  when  pleadable,  91. 

Dishonour  of  bill,  &.C.,  notice  of,  70;  how, 
and  in  what  form,  70 ;  where  to  be  deliver- 
ed or  sent,  73  ;  by,  and  to  whom,  74 ;  when, 
74 ;  laches,  in  what  cases  excused,  77 ;  plea, 
traverse  of  the  notice,  67,  90,  96,  135;  evi- 
dence for  the  defendant,  81 ;  notice  of  dis- 
honour of  a  cheque,  135. 

Dishonour,  notice  of,  within  what  time  to  be 
given,  by  the  law  of  France,  105;  and  in 
other  places  abroad,  107. 

Dispensing  with  protest,  in^the  case  of  a  fo- 
reign bill,  to  be  stated  in  declaration,  103. 

Disseisee,  ejectment  by,  339 ;  demise  in  de- 
claration, 312;  evidence  for  plaintiff,  339; 
evidence  for  the  defendant,  342. 

Disseisin,  what,  300;  remedy  for  disseisin  to 
corporeal  hereditaments,  by  ejectment,  300. 

Dissenters,  marriages  in  the  chapels  of,  364  ; 
ministers  of  these  chapels  deemed  tenants 
at  will  only,  390. 

Distress,  forfeiture  for  non-payment  of  rent, 
where  there  is  sufficient  on  the  premises, 
412,  309 ;  and  where  there  is  not,  413,  309. 

Distraining  for  rent  due  after  expiration  of 
notice  to  quit,  a  waiver  of  the  notice,  398 ; 
for  rent  due  before,  not,  399 ;  but  distrain- 
ing for  rent  due  after  a  forfeiture,  for  not 
insuring,  not  a  waiver  if  the  premises  still 
continue  uninsured,  417. 

Divorce,  issue  born  after,  when  bastards,  370 ; 
husband  aliening  wife's  estate  after,  ancient 
remedy  for,  301,  308. 

Documents,  ancient,  when  evidence  in  cases 
of  pedigree,  357. 

Documents  required  on  board  ship,  when  ne- 
cessary to  her  seaworthiness,  265. 

Domesday  Book,  issue  as  to  lands  being  an- 
cient demesne,  tried  by,  334. 

Double  assurance,  what  and  its  effect,  267, 
268. 

Double  usance,  what,  192. 

Dower,  unde  nihil  habet,  remedy  for  dower  not 
assigned,  301. 

Drawer  of  bill  of  exchange,  action  by,  against 
the  acceptor,  2.  See  **  fiills  of  Exchange." 
In  what  cases  debt  will  lie,  3 ;  the  drawer's 
name  must  be  to  the  bill,  24 ;  name  written 
on  a  blank  stamp,  effect  of,  40, 116. 

Drawer  of  bill,  action  against,  by  payee,  for 
non-payment,  62 :  for  non-acceptance,  83. 
See  '*  Bills  of  Exchange." 

Drawer  of  bill,  action  against,  by  endorsee,  for 
non-payment,  88;  for  non-acceptance,  93. 
See  *'  Bills  of  Exchange." 

Drawer  of  bill,  bis  bankruptcy  cannot  be  plead- 
ed by  the  acceptor,  in  what  cases,  51 ;  what 
time  given  to  the  acceptor  will  discharge 
him,  81 ;  time  given  to  the  payee  will  not,  99. 


Drawer  of  cheque,  the  only  party  against 
whom  an  action  can  be  brought  upon  it,  137. 

Drawing  of  bill,  traverte  of,  in  action  aeainst 
the  drawer,  63.  83,  89,  93,  105 ;  evidence 
for  plaintiff,  63,  89;  evidence  for  the  de- 
fendant, 64 ;  but  the  acceptor  cannot  tra- 
verse it,  26 ;  nor  can  an  endorser ,  95. 

Dum  fuit  infra  etatem,  writ  of,  in  what  cases 
formerly,  302. 

Dum  fuit  non  compos  mentis,  writ  of,  in  what 
cases  formerly,  302. 

Duress,  nlea  of,  in  action  against  the  acceptor 
of  a  bill,  52 ;  against  the  maker  of  a  promis- 
sory note,  121,  127. 

Duty,  upon  policy  of  insurance  against  fire, 
277. 

Dying  by  the  hands  of  justice,  effect  of  these 
words  in  a  policy  of  insurance  upon  lives, 
289 ;  the  like  of  the  words  **  dying  by  his 
own  hands,"  290. 

Dying  without  issue,  evidence  of,  359,  370. 
See  "Death." 

Dying  declarations  of  servant,  not  evidence  in 
cases  of  pedigree,  359 ;  of  person  who  forged 
a  will,  388. 


E. 

East  India  voyages,  custom  as  to,  and  its  ef- 
fect on  insurance  of  the  ships,  &c.,  239. 

Ecclesiastical  persons,  time  limited  for  their 
suing  for  land,  322.  ' 

Effects,  none,  in  the  hands  of  acceptor,  when 
an  excuse  for  not  giving  drawer  notice  of 
dishonour  J  77;  when  an  excuse  for  not  pro- 
testing a  ioreign  bill,  108,  109. 

Ejectment,  300. 

I.  In  what  cases,  300 ;  for  what  tenements, 
303;  upon  what  title,  304;  by  whom, 
312;  against  whom,  315;  within  what 
time,  315 ;  by  a  remainderman  or  rever- 
sioner, 318 ;  by  a  remainderman,  &c., 
after  an  estate  tail,  319;  by  reversioner 
against  tenant  at  will  or  from  year  to  year, 
319;  by  reversioner  for  a  forfeiture,  320; 
b^  issue  in  tail,  321 ;  by  executor  or  ad- 
ministrator, 321 ;  by  mortgagee,  322 ;  by 
ecclesiastical  persons,  322;  by  persons 
under  disability,  323. 

II.  The  declaration  and  plea,  324. 

1.  The  declaration,  324;  title  of  the 

court  and   term,  324 ;   commencement, 

325;  demise,  325;  entry,  329;  parcels, 

329 ;  ouster,  331 ;  notice  to  appear,  331 ; 

/onn,  332. 

2.  Plea,  333 ;  form  of  it,  333. 

III.  The  evidence,  334. 

1.  Evidence  in  ejectment  generally, 
334 ;  evidence  for  the  plaintiff,  334  ;  evi- 
dence for  the  defendant,  338. 

2.  Evidence  in  ejectment  by  a  disseisee, 
339 ;  evidence  for  the  plaintiff,  339 ;  evi* 
dence  for  the  defendant,  342. 

3.  Evidence  in  ejectment,  by  a  copy- 
holder, 342 ;  by  surrenderee,  342 ;  by  heir, 
344  ;  by  devisee,  344  ;  by  grantee,  348 ; 
by  mortffa^ee,  348 ;  by  assignees  of  bank- 
rupt or  tneir  vendee,  348 ;  by  lessee,  349; 
surrender  and  admittance,  how  proved, 
349. 

4.  Evidence  in  ejectment,  in  case  of  a 
contested  pedigree,  350 :— 
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Ejectment  (Continuei), 

1.  DtKentj  350;  lineal  descent,  351 ; 
collateral  descent,  351 ;  pedigree,  354  ; 
descent  by  custom,  356. 

2.  Evidence  of  detcent^  357 ;  ancient 
documents,  357 ;  reputation  in  the  fami- 
I7,  358 ;  evidence  for  the  party  disput- 
ing the  pedisree,  360. 

3.  Proof  of  marriage,  360. 

4.  Validity  of  marriage,  361 ;  in 
churches  or  Protestant  chapels,  361 ;  in 
the  chapels  of  dissenters,  olc,  364 ;  in 
the  registrar's  office,  365 ;  marriage  of 
Quakers  or  Jews,  365;  marriage  in 
Scotland,  366 ;  marriage  abroad,  366 ; 
marriage  void  for  bigamy,  d6C.,  367. 

5.  Proof  of  birth,  368. 

6.  Proof  of  death,  369. 

5.  Evidence  in  ejectment,  in  case  of  im- 
puted bastardy,  370 ;  bastard,  who,  370 ; 
proof  of  legitimacy,  371 ;  proof  of  bastar- 
dy, 372. 

6.  Evidence  in  ejectment,  in  case  of  a 
contested  will,  373. 

1.  Proof  of  wills  made  before  the  1st 
January,  1838,  374;  how  to  be  exe- 
cuted, 374 ;  how  proved,  375. 

2.  Proof  of  wills  made  since  the  let 
of  January,  1838,  379;  how  attested, 
379 ;  how  proved,  379. 

3.  Revocation  of  wills,  380  ;  express 
revocation  of  wills  made  before  the  1st 
of  January,  1838,  380 ;  of  wills  made  or 
re-executed  since  the  Ist  of  Januaiv, 
1838,  382.  Implied  revocation  of  wills 
made  before  1838,  383 ;  of  wills  made 
or  re-executed  in  or  after^l838,  385. 

4.  Republication  of  a  will,  386 ;  -be- 
fore 1838,  386 ;  in  or  since  1838,  386 ; 
effect  of  it,  387. 

5.  Evidence  to  impeach  the  will,  388. 

7.  Evidence  in  ejectment  by  landlord 
against  tenant,  390. 

1.  Upon  the  expiration  of  the  tenan- 
cy, 390 ;  tenancy  at  will,  390 ;  tenancy 
for  life,  391 ;  tenancy  for  a  term  of 
years,  392 ;  tenancy  from  year  to  year, 
392;  notice  to  quit,  393  ;  in  what  cases, 
393 ;  by  landlord,  395  ;  by  tenant,  396  ; 
form  and  service,  397 :  in  what  cases, 
and  how  waived,  398 ;  now  proved,  399 ; 
evidence  for  the  defendant,  400 ;  pro- 
ceedinffs  in  the  action,  402  ;  declara- 
tion, £.c.,  402;  bail,  &.C.,  404;  trial, 
&.C.,  405  ;  execution,  406. 

2.  For  a  forfeiture,  407;  senerall^, 
407;  right  of  entry  for  a  forfeiture,  in 
what  cases,  407 ;  by  whom,  408  ;  par- 
ticulars of  the  breaches,  409;  evidence, 
410;  waiverof  the  forfeiture,  410. 

Forfeiture  in  particular  cases,  412: — 

For  non-payment  of  rent,  where 
there  is  sufficient  distress,  412. 

For  non-payment  of  rent,  where 
there  is  not  sufficient  distress,  412. 

For  not  repairing,  415. 

For  waste,  416. 

For  not  insuring,  416. 

For  other  acts,  A&c,  419. 

8.  Evidence  in  ejectment  by  mortgagee, 
421 ;  by  mortgagee  against  mortgagor, 
421 ;  mortgagee  against  tenant,  422 ; 
mortgagee  against  a  stranger,  423;  by 
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one  mortgagee  against  another,  424 ;  by 
mortgagor,  424. 

9.  Evidence  in  ejectment  by  tenant  by 
elegit,  424 ;  for  plaintiff,  425 ;  for  defen- 
dant, 425 ;  evidence  by  vendee  under  a 


£erifaciaa,  425. 


Nonsuit,  Verdict,  Costs,  &c.,  426. 
Nonsuit,  426  ;  verdict,  427;  costs,  427 ; 
certificate  for  immediate  execution,  428. 
V.  Trespass  for  Mesne  Profits,  429. 

In  what  cases,  429 ;  by  and  against 
whom,    429 ;     deelarationj   429 ;     plea, 
general  isMuei  430 ;  evidence  under  it  for 
the  plaintiff,  430 ;  for  the  defendant,  432; 
plea,  that  the  premises  are  not  the  pre- 
mises of  the  plaintiff,  432 ;  evidence,  432 ; 
plea,  Statute  of  Limitations t  433 ;    repli' 
cation,  433 ;  evidence,  433 ;    other  pleas, 
434 ;  costs,  434. 
Ejectment,  when  a  better  remedy  than  tres- 
pass, for  ouster  of  tenant  for  a  term  of  years, 
302. 
Ejectment,  costs  incurred  in,  when  recovera- 
ble in  the  action  for  mesne  profits,  432,  429. 
Ejectment,  record  in,  evidence  in  trespass  for 
mesne  profits,  430;    evidence  in  another 
ejectment  between  the  parties,  338. 
Election  of  assured  to  abandon,  when  to  be 

made,  195. 
Election  of  landlord,  to  avail  himself  of  for- 
feiture, 409,  411.  ^ 
Eleemosynary  corporation,  sole,  time  limited 

for  suing  for  land,  322. 
Elegit,  ejectment  by  tenant  by,  424  ;  in  what 
cases,  424,307, 314,  395;  evidence  for  plain- 
tiff, 425;  evidence  for  defendant,  425; 
remedy  for  him,  if  evicted  after  recovery, 
303. 
Embargo,  an  arrest  and  restraint,  within  a 

{lolicy  of  marine  insurance,  165 ;  how,  be- 
bre  the  ship's  sailing,  165 ;  how  after  her 
arrival,  165 ;  abandonment  in  case  of,  193, 
194. 

Embargo,  breach  of,  in  what  cases  barratry 
in  the  master,  167;  voyage  in  breach  of, 
when  illegal,  258. 

EndoYsee  of  bill,  action  by,  against  acceptor, 
38 ;  dedaration,  38 ;  plea,  traverse  01  the 
acceptance,  40 ;  plea,  traverse  of  the  endorse^ 
mcnt^  41 : — endorsement,  43 ;  by  whom  and 
how,  44,  when,  44,  in  blank,  45,  special, 
45,  restrictive,  45,  conditional,  46 ;  special 
pleadings,  46 ;  plea,  accommodation  bill,  46, 
form  of  It,  48 ;  replication^  48 ;  evidence,  49 ; 
plea,  failure  of  consideration,  50  ;  plea,  ac- 
cord and  satisfaction,  50 ;  plea,  bankruptcy, 
51;  plea,  coverture,  52;  plea,  duress,  52; 
plea,  fraud  and  covin,  52 ;  plea,  illegality, 
54 ;  endorsement  after  the  bill  was  due,  55; 
plea,  infancy,  56 ;  plea,  payment,  56  ;  plea, 
release,  58;  plea,  bill  stolen  or  lost,  58; 
rther  pleas,  60 ;  declarations,  by  the  holder, 
d6C.,  when  evidence,  61. 

Endorsee  of  bill,  action  by,  against  drawer, 
for  non-payment,  88 ;  declaralion  on  a  bill 
after  sight,  88 ;  dedaration  on  a  hill  after 
date,  88 ;  plea,  traverse  of  the  drawing,  89 ; 
plea,  traverse  of  the  endorsement,  89 ;  evi- 
dence, 89;  plea,  traverse  of  the  acceptance, 
90;  plea,  traverse  of  the  present meni,  90; 
plea,  traverse  of  notice  of  dishonour,  90; 
special  pleadings,  and  evidence,  90. 
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Endorsee  of  bill,  action  by,  againet  drawer, 
for  non>acceptancet  93 ;  deelaratianj  93 ; 
plea,  traverse  of  the  drawing,  93;  p!ea, 
traverse  of  the  endorsement,  93;  plea, 
traverse  of  the  presentment  for  acceptance, 
94 ;  plea,  traverse  of  the  notice  of  non- 
acceptance,  94 ;  special  pleadings  and  evi- 
dence, 94. 

Endorsee  of  bill,  action  by,  against  endorser, 
for  non-payment,  94  ;  declaration  on  a  bill 
after  tight ,  94  ;  declaration  on  a  bill  after 
date,  94 ;  plea,  traverse  of  the  endorsement, 
93 ;  plea  traverse  of  the  acceptance,  95 ; 
plea,  traverse  of  the  presentment,  96;  plea, 
traverse  of  the  notice  of  dishonour,  96; 
special  pleadings,  %. 

Endorsee  of  bill,  action  by,  against  endorser, 
for  non-acceptance,  100 ;  declaration,  100 ; 
plea,  traverse  of  the  endorsement,  100; 
plea,  traverse  of  the  presentment  for  ac- 
ceptance, 100 ;  plea,  traverse  of  the  notice 
of  non-acceptance,  100 ;  special  pleadings, 
100. 

Endorsee  against  endorser  of  foreign  bill,  102 ; 
declaration,  for  non-acceptance,  103 ;  pleas, 
104;  evidence,  104;  as  to  drawing,  105; 
acceptance,  105;  endorsement,  106;  pre- 
sentment, 106;  notice  of  dishonour,  107; 
protest,  108. 

Endorsee  of  promissory  note,  action  by, 
against  maker,  124  ;  declaration,  124  ;  plea, 
traverse  of  the  making,  125;  plea,  traverse 
of  the  endorsement,  125;  evidence,  125; 
special  pleadings,  126 :  declarations  by  the 
holder,  dLc,  when  eviaence,  129. 

Endorsee  of  promissory  note,  action  by, 
acainst  endorser,  129;  declaration,  129; 
plea,  traverse  of  the  endorsement,  130; 
plea,  traverse  of  the  presentment,  130;  spe- 
cial plead  inffs,  131. 

Endorsee  of  bill,  in  what  cases  he  may  sue 
in  debt,  in  what  not,  3. 

Endorser,  bankruptcy  of,  when  it  may  be 
pleaded,  51 ,  227 ;  coverture  of,  when  plead- 
able, 52. 

Endorser,  when  discharged  by  time  given  to 
the  acceptor.  81. 

Endorsement,  43;  see  **  endorsee,  action 
by,"  supra.  By  whom  and  how,  44 ;  when, 
44 ;  in  blank,  45 ;  special,  45 ;  restrictive, 
45 ;  condhional,  46. 

Endorsement  for  accommodation,  when  plead- 
able, 96, 131. 

Endorsement  on  bahkers'  cash  notes,  of  no 
effect,  137. 

Endorsement  after  bill  due,  its  effect,  55;  of 
note,  128. 

Endorsement  on  blank  stamp,  its  effect,  40. 

Endorsement,  how  set  out  in  declaration,  39. 

Endorsement  of  drawer,  acceptor  may  deny, 
26. 

Endorsement  in  fictitious  name,  what  proof 
of,  required,  24. 

Endorsement  of  payee  or  first  endorser,  how 
proved,  41,  42. 

Enemy,  capture,  &c.,  by,  insured  against,  by 
policy  of  marine  insurance,  163 ;  deviation 
m  attempting  to  avoid,  excusable,  244. 

Enemy,  trading  with,  when  barratry  hi  the 
captain  of  a  ship,  167;  illegal,  except  with 
the  Queen's  license,  255 ;  when  lawful  for 
a  British  subject  residing  in  a  neutral  coun- 
try, 222. 


Enemy,  alien,  plea  of,  221 ;  replication,  222 ; 
evidence,  223. 

Enlarging  term  in  the  demise  in  declaration  of 
ejectment,  328. 

Entry  in  book  of  holder  of  bill,  when  evidence, 
61. 

Entry  upon  land,  when  a  remedy  for  abate- 
ment, 300;  intrusion.  300;  disseisin,  300; 
discontinuance  and  deforcement,  301 ;  ac- 
tual entry  not  necessary,  311, 408 ;  nor  does 
such  entry,  if  made,  give  possession  within 
the  meanmg  of  the  Statute  of  Limitations, 
316. 

Entry,  right  of,  necessary  to  maintain  eject- 
ment, 304 ;  must  be  proved  at  the  trial, 
335 ;  formerly  might  be  tolled  by  descent, 
305. 

Entry,  writ  of,  in  what  cases  formerly,  301, 
302. 

Entry,  right  of,  reserved  by  deed,  for  breach 
of  covenants,  &,c.,  in  what  cases,  308 ;  in 
grants  of  rent  charges,  311. 

Entry,  statement  of,  in  declaration  in  eject- 
ment, 329. 

Entry,  actual,  when  formerly  necessary  to 
avoid  a  fine,  337. 

Equitable  title,  not  sufficient  to  maintain  eject- 
ment, 305. 

Equity,  answers  and  depositions  in  ancient 
suits  in,  when  evidence  in  cases  of  pedigree, 
358. 

Error,  costs  of,  in  ejectment,  when  recovera- 
ble in  an  action  for  mesne  profits,  432. 

Escape  of  ship  after  capture,  in  what  cases  it 
prevents  abandonment,  193. 

Escheat,  writ  of,  in  what  cases  formerly,  302. 

Estate  tail.  tirSe  limited  for  remainderman  to 
enter  after,  319 ;  in  copyholds,  barring,  344. 

Evidence,  parol,  not  admissible  to  contradict 
a  bill  or  note,  121 ;  not  admissible  to  raise 
implication  that  a  will  was  revoked,  385. 

Examined  copy  of  court  roll,  to  prove  surren- 
der or  admittance  to  copsrholds,  349. 

Excuse  for  not  giving  notice  of  dishonour  of 
bill.  77,  78,  72 ;  should  be  stated  in  decla- 
ration, 62,  79;  for  not  presenting  bill  for 
payment,  67 ;  for  not  giving  notice  of  non- 
acceptance,  87 ;  for  not  protesting  foreign 
bill,  108. 

Execution  of  will,  formerly,  374  ;  now,  379 ; 
how  of  will  of  copyholds,  formerly,  344 ; 
now,  345. 

Execution  in  ejectment  by  landlord  against 
tenant,  406 ;  certificate  for,  in  ordinary  cases, 
428. 

Execution,  term  taken  in,  ejectment  for,  by 
vendee,  425  ;  in  what  cases  a  forfeiture  of 
the  term,  420 ;  not  an  assignment  within  a 
covenant  not  to  assign,  in  what  cases,  419. 

Executor,  endorsement  of  bill  by,  44 ;  its  ef- 
fect, 89;  promissory  note  drawn  by,  its  ef- 
fect, 112;  payee  of  bill  making  the  acceptor 
his  executor,  its  effect,  60 ;  bolder  of  note 
making  the  maker  his  executor,  its  effect, 
129. 

Executor,  ejectment  by,  in  what  cases,  313 ; 
demise  in  declaration,  313,  328 ;  time  limit- 
ed for  bringing  it,  321. 

Executor,  entry  by,  for  a  forfeiture,  408. 

Executor,  notice  to  quit,  when  to  be  given  to, 
396. 

Executor  may  be  a  witness  to  the  execution 
of  a  will,  or  to  prove  its  validity,  380. 
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Exemptions  from  stamp  duties  on  bills,  20 ; 

on  promissory  notes,  1 15. 
Ex  parte  maierna,  descent,  how  traced,  352, 

356. 
Ex  parte  paterna,  descent,  how  traced,  352, 

356. 
Expiration  of  tenancy,  ejectment  by  landlord 

upon.  390.    See  "  Ejectment." 
Express  acceptance  of  abandonment,  in  marine 

insurance,  196. 
Express  acceptance  of  bill,  what,  6 ;  of  inland 

bill,  must  be  so,  6. 
Express  authority  to  accept  bill,  9 ;  or  to  draw 

bill,  63. 
Express  republication  of  will,  what,  386. 
Express  revocation  of  a  will,  what,  380,  382. 
Express  stipulation  as  to  notice  to  quit,  su- 
persedes the  common  law  rule  as  to  half  a 

year's  notice,  393,  394. 


F. 

Factory,  British,  abroad,  marriage  at,  its  va- 
lidity, 366. 

Failure  of  consideration,  in  what  cases  it  may 
be  pleaded  to  an  action  on  a  bill  of  exchange, 
27,50. 

Family  Bible,  entry  in,  when  evidence  in  cases 
of  pedigree,  357. 

Family  deeds,  settlements,  wills,  dLC,  when 
evidence  in  cases  of  pedigree,  358. 

Fast  dav,  appointed  by  proclamation,  bill  due 
on,  when  to  be  presented,  65 ;  when  notice 
of  dishonour  to  be  given,  77. 

Father  preferred  to  brother  or  sister  in  de- 
scent, 351 ;  inherits  from  hisV>n,  on  failure 
of  issue  of  the  latter,  354. 

Felon,  attainted,  ejectment  may  be  maintained 
on  his  demise,  before  office  found,  305 ;  de- 
scent may  be  traced  through  him,  350. 

Females,  how  they  inherit,  351 ;  how,  their 
children,  jure  representationis,  351 ;  male 
stock  preferred  to  female,  253. 

Feme  covert  cannot  make  a  will,  except  in  ex- 
ecution of  a  power  of  appointment,  389 ; 
cannot  accept  a  bill,  30;  endorsement  of 
bill  belonging  to  her,  by  her  husband,  44  ; 
or  by  her  with  his  assent,  99. 

Feoffment,  when  a  revocation  of  a  will,  383. 

Fictitious  person,  bill  payable  to,  effect  of  it, 
23,  42,  126 ;  bill  drawn  in  the  name  of,  ef- 
fect of  it,  24,  42 ;  bill  endorsed  in  the  name 
of,  effect  of  it,  42 ;  bill  drawn  or  accepted 
in  the  name  of,  in  what  cases  no  excuse  for 
not  ffiving  notice  of  dishonour  to  payee,  80. 

Fieri  facias,  writ  of,  ejectment  for  term  sold 
under,  425. 

Fine,  without  proclamations,  effect  of,  in  evi- 
dence, 342;  the  like,  with  proclamations, 
342 ;  by  one  tenant  in  common,  its  effect, 
337  ;  fines  now  abolished,  337. 

Fine,  with  proclamations,  in  what  cases  actual 
entry  necessary  to  avoid,  311,  312,  337. 

Fine  and  non-claim,  right  of  entry  tolled  by, 
308. 

Fine,  when  an  implied  revocation  of  a  will, 
383. 

Fire,  insurance  against,  271.  See  "Insu- 
rance." Insurance  of  ships,  &c.,  from  fire, 
by  policy  of  marine  insurance,  195  ;  in  what 
cases,  165,  155 ;  loss  how  stated  in  the  de^ 
daration,  205. 


Firm,  bill  drawn  in  the  name  of,  how  stated 
in  declaration,  38 ;  how  admitted  by  the  ac- 
ceptance,  40. 

First  endorsement  on  bill,  how  proved,  41.42. 

First  purchaser,  when  lands  shall  descend  to 
persons  of  the  blood  of,  352  ;  who  deemed 
the  first  purchaser,  352. 

Fish,  memorandum  as  to,  at  the  foot  of  policy 
of  marine  insurance,  and  its  meaning  and 
effect,  169. 

Flax,  warranted  free  from  average  under  5 
per  cent,  in  policy  of  marine  insurance,  172. 

Flour,  memorandum  as  to,  at  the  foot  of  poli- 
cy of  marine  insurance,  and  its  meaning  and 
effect,  169. 

Forbidding  banns  of  marriage,  its  effect,  362. 

Forbidding  registrar's  certificate  for  marriage, 
its  effect,  363. 

Foreign  bill  of  exchange,  action  upon,  192; 
foreign  bill,  what,  2,  6,  102 ;  how  drawn, 
102 ;  when  drawn  in  sets,  102 ;  stamp  upon 
it,  10;  within  what  time  to  be  presented 
for  acceptance,  85 ;  acceptance  of  it,  10 ; 
must  be  protested  for  non-acceptance  or 
non-payment,  103 ;  declaration  on  it,  103 ; 
/orm  of  it,  by  endorsee  against  endorser,  103; 
pleas,  104;  evidence,  104;  of  the  drawing, 
105  ;  acceptance,  105,  11  ;  endorsement, 
106 ;  presentment,  106 ;  notice  of  disho- 
nour, 107,  and  protest,  108 ;  re-exchange, 
d&c,  upon,  142. 

Foreign  country,  law  of,  to  regulate  the  pre- 
sentment of,  and  other  proceedings  on,  bills 
payable  there,  104 ;  and  in  actions  in  this 
country,  such  law  must  be  proved,  105. 

Foreign  country,  marriage  in,  proof  of,  360, 
366. 

Foreign  countrv,  promissory  notes  made  there 
are  negotiable  here,  126 ;  and  promissory 
notes  made  here  are  negotiable  abroad,  126 ; 
so,  cheques  on  bankers  made  here  are  trans- 
ferable abroad,  137. 

Foreign  court  of  Admiralty,  sentence  of  con- 
demnation by,  not  evidence  of  capture,  164  ; 
but  evidence  that  the  property  was  not  neu- 
tral, 178,  219. 

Foreign  ship  or  goods,  declaration  in  action 
upon  a  policy  on,  in  what  cases  to  show  that 
tbey  are  foreign,  211,  210.  260. 

Forfeiture,  ejectment  for,  by  landlord  against 
tenant,  407;  upon  whose  demise,  312; 
within  what  time,  320 ;  right  of  entry  for 
a  forfeiture,  in  what  cases,  407 ;  by  whom, 
408  ;  pariicularsof  breaches,  409  ;  evidence, 
410;  waiver  of  forfeiture,  410;  forfeiture 
in  particular  cases,  412: — for  non-payment 
of  rent,  where  there  is  sufficient  distress, 
412 ;  for  non-payment  of  rent,  where  there 
is  not  sufficient  distress,  413 ;  for  not  re- 
pairing, 415  ;  for  waste,  416  ;  for  not  insur- 
ing, 416 ;  for  assigning  or  underletting,  &c., 
418 ;  for  other  acts,  419. 

Forfeiture,  waiver  of,  in  what  cases,  410. 

Forgery  of  acceptance  of  bill,  evidence  of,  in 
action  against  acceptor,  14 ;  foreery  of 
drawer's  name,  42,  64 ;  forgery  of  (uawer's 
name  to  a  cheque,  132. 

Forgery  of  will,  proof  of,  388. 

Fortiu  of  policy  of  marine  insurance,  143 ;  of 
insurance  against  fire,  271 ;  of  insurance 
upon  lives,  ^5. 

Formedon,  writ  of,  in  what  cases  formerly, 
301,  308. 
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France,  law  of,  as  to  a  bill  being  presented 
and  registered,  104;  and  notice  of  dishonour 
given,  105, 107 ;  no  days  of  grace  allowed 
by,  107. 

Fraud,  pleadable  on  action  on  bill  against  the 
acceptor,  29,  30,  60,  91 ;  plea  of  fraud  and 
covin  in  such  action,  52 ;  the  like  in  action 
against  drawer,  91 ;  and  endorser,  97 ;  and 
against  maker  of  a  promissory  note,  127. 

Fraud,  what,  avoids  a  policy  of  marine  insu- 
rance, 260;  plea  of  fraud  and  covin  in  an 
action  on  sucn  policy,  236  ;  replication,  236 ; 
evidence,  236 ;  assured  not  entitled  to  a  re- 
turn of  premium,  158. 

Fraud,  policy  of  insurance  against  fire,  void 
for,  283  ;  policy  of  insurance  on  lives,  void 
for,  298. 

Fraud,  will  void  for,  in  what  cases,  388. 

Free  of  average,  warranty,  meaning  of,  in 
pojiciesof  marine  insurance,  173. 

Free  of  capture,  &c.,  in  port,' warranty,  mean- 
ing of,  in  policies  of  marine  insurance,  178. 

Freeholds,  customary,  descent  of,  344 ;  de- 
vise of,  how  formerly,  345,  374  ;  how  now, 
346,  348,  379. 

Freight,  insurance  upon,  147 ;  how  to  be 
stated  in  policy,  148, 150 ;  inception  of  the 
risk  on,  when,  149 ;  termination  of  it,  when, 
153  ;  shipowner's  interest  in  it,  how  proved, 
215 ;  in  insurance  upon  freight,  not  neces- 
sary to  abandon,  185 ;  freight  earned  after 
abandonment  of  ship,  belongs  to  the  under* 
writer,  197;  adjustment,  vrhen  necessary, 
when  not,  200. 

Freiffht  on  deck,  when  deemed  within  the 
policy,  174, 209,  230 ;  throwing  it  overboard, 
now  far  the  subject  of  general  average,  198. 

Fruit,  memorandum  as  to,  at  foot  of  policy  of 
marine  insurance,  meaning  and  effect  of, 
169. 

Furniture  of  ship,  seaworthiness  in  respect  of, 
what,  265. 

G. 

Gaming : — bill  or  note  given  for  money  lost  at 
play,  plea  of,  29,  54,  128,  136. 

Gaminff  or  wager  policies  of  insurance,  void, 
in  what  cases,  210,  260. 

Gavelkind,  tenures  in,  how  descendible  by 
custom,  356. 

General  acceptance  of  bill,  what,  11, 12. 

General  average,  what,  197,  198,  169 ;  how 
computed,  197,  198';  how  recoverable,  199 ; 
statement  of  loss  by,  in  declaration^  206. 

General  iM$ue,  in  action  on  policy  of  marine 
insurance,  206 ;  in  action  on  policy  of  insu- 
rance against  fire,  280 ;  in  action  on  policy 
of  insurance  upon  lives,  292 ;  in  ejectment, 
333 ;  in  trespass  for  mesne  profits,  430. 

General  traverses,  in  action  on  bills  of  ex- 
change, of  the  acceptance,  4,  37, 40, 90,  95  ; 
of  the  drawing,  63,  89,  93  ;  of  the  endorse- 
ment, 41,  89,  93,  95,  100;  of  the  present- 
ment, 65,  83,  90,  94,  96,  100 ;  of  notice  of 
dishonour,  67, 90,  96 ;  notice  of  non-accept- 
ance, 86,  94,  100 ;  of  the  making  of  a  note, 
111,  125  ;  of  endorsement,  125, 130;  of  pre- 
sentment, 130 ;  of  the  niakins  of  a  cheque, 
132;  of  presentment,  133 ;  of  notice  of  dis- 
honour, 135. 

General  traverses,  in  action  on  policies  of  ma- 
rine insurance, — traverse  of  loading,  209; 


of  parties*  interests,  209 ;  of  ship's  sailing, 
216;  of  the  loss,  217;  of  compliance  with 
warranties,  219. 

General  traverses,  in  actions  on  policies  of  m- 
Burance  against  fire,  281 ;  and  of  insurance 
upon  lives,  292. 

Genoa,  usance  in,  what,  102. 

Good  Friday,  bill,  &c.,  due  on,  when  to  be 
presented,  65, 76 ;  when  notice  of  dishonour 
to  be  given,  76. 

Goods,  policy  of  marine  insurance  upon,  what 
it  includes,  147, 209,  and  how  described  in 
the  policy,  274 ;  inception  of  risk,  when, 
151 ;  when  risk  determined,  154 ;  adjust- 
ment of  average  loss  upon,  200 ;  proof  of 
the  loading,  209 ;  and  of  the  party's  mterest, 
216. 

Goods,  prohibited,  insurance  on,  when  void, 
259. 

Grace,  days  of,  what,  in  this  country,  65, 110, 
130;  in  Hamburg,  107;  none  allowed  in 
France,  104, 107 ;  allowed  on  a  bill  payable 
at  sight,  65  ;  but  not  on  a  bill  or  note  paya- 
ble on. demand,  65. 

Grantee  of  copyholds  may  maintain  ejectment, 
313 ;  evidence  in  the  action,  348. 

Great  Britain,  no  part  of,  beyond  seas,  within 
the  Statute  of  Limitations,  323. 

Guernsey,  not  beyond  seas,  within  the  Statute 
of  Limitations,  323. 

Guns,  warrant  j[  as  to  the  number  a  ship  shall 
carry,  in  marine  insurance,  180. 


H. 


Half  blood,  kinsman  of,  may  now  inherit,  and 
how,  353. 

Half  usance,  102. 

Half-year's  notice  to  quit,  in  case  of  a  tenancy 
from  year  to  year,  394.  See  **  Notice  to 
quit." 

Hamburg,  when  bill  to  be  presented,  by  the 
law  of,  107. 

Handwriting,  to  acceptance  of  a  bill,  how 
proved,  8 ;  how  disproved,  14 ; — of  drawer, 
cannot  in  general  be  denied  by  the  acceptor, 
26 ;  but  his  endorsement  may,  26 ; — of  en- 
dorser, 42. 

Harbour,  ship  in,  how  seaworthy,  264 ;  how, 
in  respect  of  her  crew,  266. 

Hearsay,  when  evidence  in  cases  of  pedigree, 
358. 

Heir  of  copyholder,  may  maintain  ejectment 
before  aamittance,  312 ;  and  a  surrender  by 
him  before  admittance  is  good,  343 ;  so  a 
devise  bv  him  before  admittance  is  good, 
346;  evidence  in  ejectment  by  him,  344. 

Heir,  demise  in  ejectment  by,  3i28;  evidencOf 
341. 

Heir,  who,  350;  must  be  legitimate,  350; 
must  be  a  natural  born  subject,  or  natural- 
ized, or  a  denizen,  350 ;  and  not  attainted, 
350.  See  '*  Descent.'*  He  may  enter  for 
a  forfeiture,  408. 

Heir  takes  as  devisee  under  a  devise  to  him 
by  his  attestor,  352. 

Hides,  memorandum  as  to,  at  the  foot  of  a 
policy  of  marine  insurance,  172. 

Highway,  land  which  is  part  of,  ejectment  will 
lie  for,  302. 

Holder  of  bill  or  note,  in  what  cases  his  de- 
clarations evidence,  61, 129. 
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Holder  of  bill  for  valoe,  who,  47. 

Holder  of  cheque  may  eae  upon  it,  137. 

Honour,  acceptance  for,  what,  and  in  what 
caaes,  13,  106;  effect  of  it,  13.  106;  how 
bill  to  be  preeented,  Slc,  66,  106 ;  payment 
of  bill  for  honour  of  accommodated  drawer, 
effect  of,  47. 

Hospital,  master  of,  time  limited  for  his  suing 
for  land,  322. 

Husband,  may  endorse  bill  payable  to  his  wife, 
44  ;  or  she  ma]^  do  so  as  his  agent,  99. 

Husband,  alienation  by,  of  wife's  estate,  re- 
medies for,  formerly,  301 ;  and  now,  301, 
308  ;  how,  if  after  alienation  he  be  di?orced 
from  her,  301,  308. 

Husband's  estate,  alienation  of,  by  the  wife 
after  his  death,  remedy  for,  308. 

Husband  and  wife,  ejectment  by,  how  demise 
to  be  laid.  326. 

Husband  or  wife  may  prove  their  marriage, 
360. 


I. 


Identity,  proof  of,  acceptor  of  bill  not  gene- 
rally required,  8 ;  of  payee,  in  proving  his 
endorsement,  42,  43,  89 ;  of  maker  of  pro- 
missory note,  in  what  cases,  112;  of  the 
parties  married,  in  proof  of  marris^e,  360. 

Idiocy,  how  far  it  prevents  the  runnmg  of  the 
Statute  of  Limitations,  323. 

Idiot,  will  of,  void,  389. 

Ignorance  of  master  or  crew  of  ship,  devia- 
tion owing  to,  not  barratry,  168 ;  but  for 
loss  from  their  wilful  act,  thoush  through 
ignorance,  the  underwriters  liable,  168,218. 

Illegality  of  consideration  for  the  acceptance 
of  a  bill,  plea  of,  29,  54 ;  for  the  drawing  of 
a  bill,  30 ;  for  the  making  of  a  promissory 
note,  122,  127;  for  the  drawing  ot  a  cheque, 
136. 

Illegality  of  policy,  trade,  voyage,  &.c.,  in 
marine  insurance,  good  plea  in  bar  to  an 
action  on  the  policy,  254,  257;  if  made  ille- 
gal by  statute,  even  the  Queen's  license 
will  not  legalise  it,  256 ;  in  these  cases 
there  i^no  return  of  premium,  158. 

Imbecility  of  mind,  cannot  be  given  in  evi- 
dence under  a  traverse  of  the  drawing,  6&c., 
of  a  bill,  119. 

Immediate  execution,  certificate  for,  in  eject- 
ment, 428. 

Immoralitv  of  consideration  for  which  bill  was 
accepted,  when  pleadable,  29. 

Implied  acceptance  of  a  bill  of  exchange,  in 
what  cases,  6,  10 ;  implied  authority  to  ac- 
cept a  bill,  what,  9 ;  implied  waiver  of  ac- 
ceptance, what,  14;  no  implied  endorse- 
ment, 44 ;  implied  authority  to  draw  a  bill, 
63. 

Implied  acceptance  of  notice  of  abandonment , 
196 ;  implied  misrepresentation  in  effecting 
policv  ot  mariae  insurance,  its  effect,  234. 

Impliea  authority — to  accept  a  bill,  9;  to 
draw  a  bill,  63 ;  to  give  notice  to  quit,  396. 

Implied  determination  of  estate  a^  will,  391. 

Implied  revocation  of  wills,  383, 385 ;  implied 
republication  of  wills,  386. 

Implied  tenancy  from  year  to  year,  what,  392. 

Impugning  the  title  of  lessor  by  tenant,  in 
what  cases  a  forfeiture,  407. 

Inception  of  risk,  in  marine  insurance,  146 ; 


as  to  ship,  148 ;  freight,  149,  150 ;  goods, 
151. 

Incorporeal  hereditaments,  ejectment  does 
not  lie  for,  except  tithes,  303. 

Incumbent,  in  what  cases  he  may  maintain 
ejectment  without  giving  notice  to  quit, 
394. 

India,  presentment  of  a  bill  for  acceptance  in, 
84. 

India  voyages,  usage  of  trade  as  to  inter- 
mediate voyages  during,  its  effect  on  insu- 
rance, 239. 

Infancy,  plea  of,  by  acceptor,  to  action  on  bill 
of  exchange,  30,  56 ;  by  drawer,  81 ;  by 
maker  of  note,  128. 

Infancy,  how  far  it  prevents  the  Statute  of 
Limitation  in  ejectment  from  ranning,  323. 

Infant,  will  by,  void,  389. 

Inland  bill  of  exchange,  what,  6 ;  acceptance 
of,  6;  stamp  on,  17;  see  "  Bills  of  Ex- 
change.*' 

Inquiry,  writ  of,  in  action  on  bill  of  exchange, 
not  necessary  to  produce  bill,  5 ;  no  objec- 
tion can  be  taken  to  the  stamp,  17. 

Inquiry,  writ  of.  in  action  on  policy  of  marine 
insurance,  what  damages  in  case  of  valued 
policy,  160;  what,  on  an  open  policy,  160. 

Inouisition  on  elegit,  must  be  returned  and 
nled,  before  ejectment  by  tenant,  425. 

Insanity,  how  far  it  prevents  the  Statute  of 
Limitations  in  ejectment  from  runnioff,  323. 

Insanity  of  testator,  impeaching  a  wul  for, 
389. 

Inscription  on  tombstone,  when  evidence  in 
cases  of  pedigree,  357. 

Insolvency  of  acceptor,  no  excuse  for  not 
giving  notice  of  dishonour  to  drawer,  80. 

Insolvency  of  defendant,  plea  of,  in  actions  on 
promissory  notes,  &c.,  122. 

Insolvent  Act,  voluntarily  taking  the  benefit 
of,  when  a  breach  of  covenant  not  to  assign, 
and  a  forfeiture,  419. 

Instructions,  sailing,  from  captain  of  convoy, 
obtaining, — necessary  to  comply  with  war- 
ranty to  sail  with  convoy,  176. 

Instructions  for  a  will,  formerly  passed  real 
estate,  345. 

Insurable  interest,  what,  212 ;  where  there  is 
none,  assured  cannot  recover  on  policy, 
260. 

Insurance,  marine,  143. 

1.  The  policy  of  insurance,  and  its  con- 
struction, 143 ;  the  policy,  143  ;  form  of  it, 
143 ;  its  construction,  145 ;  as  to  the  as- 
sured. 145 ;  ship,  &c.,  lost  or  not  lost,  146 ; 
description  of  the  voyage,  146 ;  description 
of  the  ship  or  goods,  &c.,  insured,  147 ; 
commencement,  continuance,  and  determi- 
nation of  the  risk,  148 ;  the  premium,  156 ; 
places  at  which  the  ship  mav  touch,  159; 
value  of  the  ship  or  goods,  olc,  159 ;  the 
perils  insured  a^iost,  160,  namely,  cap- 
ture, 163 ;  detention,  164 ;  fire,  165 ;  piracy, 
166 ;  jettison,  166  ;  barratry,  166  ;  and 
others  169  ;  what  goods  not  subiect  to  ave- 
rage, unless  general,  169  ;  what  free  of 
average  under  3  per  cent,  unless  general,  or 
the  ship  be  stranded,  172;  warranties,  172, 
of  goods  free  of  average,  173,  as  to  the  time 
of  sailinff,  173,  of  the  safety  of  the  ship  at 
a  particular  time.  174,  departure  with  con- 
voy, 175,  of  the  ship  or  goods  being  neutral, 
177,  or  being  free  of  capture,  &c.,  in  port. 
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iDsurance,  marine,  {Continuei,) 
178,  as  to  the  means  of  defence,  180 ;  war- 
ranty, how  made,  180 ;  date  of  the  policy, 
181 ;  effect  of  altering  it,  182. 

2.  Total  loss  and  abandoment,  184;  total 
loss,  184,  what,  184,  how  estimated,  184; 
aban4onment,  184,  what,  and  in  what 
cases,  184,  where  the  voyage  is  lost,  186, 
where  the  damage  or  salvage  exceeds  one- 
half,  189,  in  cases  of  capture,  190,  in  cases 
of  arrest  or  embargo,  193,  in  cases  of  bar- 
ratry, 194 ;  when,  195,  how,  196 ;  accept- 
ance or  refusal  of  it,  196. 

3.  Average  loss  and  adjustment,  197; 
average  loss,  197 ;  general  average,  197 ; 
particular  average,  199;  adjustment,  200; 
salvaffe,  202. 

4.  The  declaration,  203;  form  of  it,  in 
assumpsit,  203 ;  the  like  by  an  agent,  204 ; 
statement  of  loss,  205. 

5.  The  general  issue,  and  the  evidence 
which  may  be  eiven  under  it,  206 ;  general 
tMMue,  206 ;  evidence  for  plaintiff,  207 ;  evi- 
dence for  the  defendant,  208. 

6.  General  traverses,  and  evidence  under 
them,  209;  plea,  traverge  of  the  loading, 
209 ;  evidence,  209 ;  plea,  iraveree  of  Ae 
partg^M  interest,  209;  evidence,  211;  plea, 
traverse  of  the  ship's  sailing  ^  216;  evidence, 
217;  plea,  traverse  of  the  loss,  217;  evidence, 
217;  plea,  traverse  of  eomplianee  wUh  nwr- 
raiUies,  219  ;  evidence,  219. 

7.  Special  pleading,  221 ;  plea,  alien  ene- 
my, 221 ;  replication,  222 ;  evidence,  223  ; 
plea,  concealment,  223 ;  replication, deinju- 
via,  223 ;  evidence,  223 ;  exceptions,  229 ) 
plea,  misreprentation,  232;  replication,  de 
mjuria,  232 ;  evidence,  232 ;  distinction  be- 
tween representation  and  warranty,  235; 
plea,/ravd,  236 ;  replication,  policy  obtained 
fairly,  Slc,  236;  evidence,  236;  plea,  de- 
viation, 237 ;  replication,  denial,  237 ;  evi- 
dence, 237 ;  deviation,  what,  237 ;  excep- 
tions, 241 ;  liberty  to  touch,  &c.,  245 ;  re- 
turn of  premium,  251 :  plea,  abandonment 
of  the  vo'yage,  251 ;  replication,  denial,  251 ; 
evidence,  &1 ;  plea,  illegality  of  the  policv, 
voyage,  trade,  &c.,  254 ;  prohibited  trade 
or  voyage,* 255;  prohibited  goods,  259;  in 
respect  of  neutral  property,  259  ;  in  other 
cases,  260;  unseaworthiness,  261;  replica- 
tion, that  the  ship  was  seaworthy,  261 ;  evi- 
dence, 262 ;  unseaworthiness  generally, 
262,  in  respect  of  repair,  263,  in  respect  of 
tackle,  furniture,  documents,  ^c,  265,  in 
respect  of  her  captain,  crew,  Slc,  265,  in 
respect  of  her  loading,  267 ;  plea,  reassurance 
or  double  assurance,  267 ;  reassurance,  267 ; 
double  assurance,  268 ;  plea,  payment,  269 ; 
plea,  payment  of  money  into  court,  262; 
plea,  set-off,  269 ;  other  defences,  269. 

8.  Verdict  and  costs,  270 ;  verdict,  270 ; 
interest,  270:  costs,  270. 

9.  Action  for  return  of  premium,  271. 
Insurance  against  fire,  271. 

1.  The  policy  of  insurance,  and  its  con- 
struction, 271 ;  form  of  the  policy,  271 ; 
construction  of  it,  279;  as  to  the  descrip- 
tion of  the  property  insured,  273 ;  payment 
of  the  premium,  275  ;  proviso  as  to  inva- 
sion, military  or  usurpea  power,  &.C.,  275 ; 
conditions,  stipulations,  warranties,  &c., 
276 ;  duty  on  the  policy,  277. 


Insurance  against  fire,  (Coniinued.) 

2.  The  declaration,  278. 

3.  General  pleadinss  and  evidence,  280  ; 
general  issue,  280,  forms,  281 ;  evidence, 
281 ;  plea,  general  traverse  of  the  averments, 
261 ;  evidence,  282. 

4.  Special  pleadings,  283 ;  plea,  conceal- 
ment, 283 ;  plea,  fraud,  283 ;  plea,  misre- 
presentation, 284 ;  other  pleas,  i284. 

5.  Verdict  and  costs,  284;  verdict,  284; 
interest,  285 ;  costs,  285. 

Insurance  upon  lives,  285. 

1.  The  policy  of  insurance  and  its  con-. 
St  ruction,  285 ;  form  of  the  policy,  285 ; 
construction  of  it,  288;  declaration  upon 
effecting  it,  288;  conditions,  stipulations, 
dLc,  288;  stamp,  290. 

2.  The  declaration,  290. 

3.  General  pleadings  and  evidence,  292 ; 
plea,  general  tssue,  292;  plea,  general  fra- 
verse  of  the  averments,  292 ;  evidence,  292 ; 
of  the  averment  of  interest,  293. 

4.  Special  pleading^s,  295 ;  plea,  conceal- 
ment, 295;  plea,  misrepresentation,  297; 
plea,  fraud,  298  ;  other  pleas,  298 ;  verdict 
and  costs,  299. 

Insurance  broker,  policy  effected  by,  146  ; 

loss  adjusted  by,  302;  action  brought  by, 

205  ;  declaration  by,  204. 
Insuring,  forfeiture  for  not,  416 ;  evidence  in 

ejectment  for,  416. 
Interest  on  bill  or  note,  &c.,  140 :  in  what 

case  action  may  be  brought  for,  tliough  bill 

paid,  57. 
Interest,  aa  damages,  in  action  on  policy  of 

insurance,  270,  285,  299. 
Interest  in  the  ship,  goods,  or  freight  insured, 

what,  necessary  to  render  the  insurance 

valid,  211 ;  must  be  averred  in  declaration. 

211 ;  what  interest  insurable,  212  ;  assured 

not  having,  cannot  recover  on  policy,  260 ; 

bnt  he  is  entitled  to  return  of  premium, 

157;  traverse  of  the  interest,  209 ;  plaintiff 

must  prove  it,  211. 
Interest  in  property  insured  against  fire,  282 ; 

in  life  insured,  if  a  man  insure  the  life  of 

another,  293  ;  but  he  may  insure  his  own, 

295. 
Interest  or  no  interest,  insurance  void,  210, 

except  on  private  ships  of  war,  210,  or  the 

ships  and  goods  of  foreigners,  210, 211. 
Interlineation  in  a  will,  enect  of,  382. 
Intermediate  voyage,   by  usage,    effect    of, 

upon  insurance  of  the  principal  voyage, 

149,  159. 
Intrusion,  remedy  for,  by  ejectment,  300; 

upon  whose  demise,  312. 
I  O  U,  not  a  promissory  note,  116. 
Ireland  not  beyond  seas,  within  Statute  of 

Limitations,  in  ejectment,  323. 
Issue,  male,  admitted  before  female,  351. 
Issue,  death  without,  evidence  of,  369,  370, 

359. 
Issue  in  tail,  time  limited  for  their  suing  in 

ejectment,  321. 

J. 

Jersey,  not  beyond  sea,  within  Statute  of  Li- 
mitations in  ejectment,  323. 

Jettison,  what,  166 ;  insured  against  by  po- 
licy, 166. 

Jews,  marriage  of,  360;  excepted  from  the 
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old  Marriage  Act,  361 ;  there  mast  be  pre- 
vious notice  to,  and  certificate  from,  the 
aaperintendent-registrar,  365. 

Joint  owners  of  property,  in  action  by,  on  po- 
Ucv  of  insurance,  how  interest  to  be  aver- 
red, 211. 

Joint  and  several  promissory  notes,  what, 
110;  when  complete,  100;  now  sued  upon, 

no. 

Joint- stock  company,  members  of,  when  not 
liable  on  bills  dra.wn  or  accepted  by  their 
agent,  25,  26 ;  may  traverse  both  drawing 
and  acceptance,  26. 

Joint  tenant,  ejectment  by,  in  what  cases, 
313;  on  what  demise,  313,  326,  337;  con- 
sent rule,  336. 

Joint  tenant,  notice  to  quit  by,  395. 

Joint  tenant,  possession  or  receipt  of  rent  by, 
not  the  possession  or  receipt  of  his  co-te- 
nant, within  Statute  of  Limitations,  316. 

Joint  tenant,  will  by,  in  what  cases  void,  389. 

Judge's  order  for  judgment  in  a  certain  time, 
in  action  by  endorsee  against  acceptor  of 
bill,  in  what  case  it  does  not  discharge  the 
drawer,  93. 

Judgment  of  condemnation  by  foreign  court 
of  admiralty,  not  evidence  of  capture,  164 ; 
but  evidence  of  ship  or  goods  not  being 
neutral,  178,219. 

Judgment  in  former  ejectment,  when  evi- 
dence for  plaintiff  or  defendant,  336,  338. 

Judgment  in  ejectment,  when  signed,  where 
there  is  certincate  for  immediate  execution, 
428. 

Jus  representationis,  in  lineal  desent,  351 ;  in 
descent  by  custom,  356,  357. 

Justice,  dyin^  by  the  hands  of,  when  it  avoids 
a  policy  of  insurance  upon  life,  289. 

L. 

Laches,  in  not  presenting  a  bill  for  payment, 
65 ;  in  not  giving  notice  of  dishonour,  when 
excused,  77. 

Ladine,  bill  of,  when  evidence  of  interest  in 
goods,  when  not,  216. 

Landlord,  ejectment  by,  a£[ainst  his  tenant, 
390;  see  "  Ejectment ;"  m  what  cases  he 
roust  first  determine  the  tenancy  by  a  notice 
to  ouit,  395,  306. 

Landlord  defending  ejectment,  what  defence 
he  is  precluded  from  setting  up,  338. 

Landlord's  title,  tenant  cannot  dispute,  400, 
304. 

Latent  ambiguity  in  a  will,  in  what  .cases  evi- 
dence may  be  given  to  explain,  378, 

Law,  foreign,  recognised  in  actions  here  on 
foreign  bills,  104,  105. 

Leak  in  a  ship,  damage  arising  from,  is  a  loss 
by  the  penis  of  the  sea,  within  a  policy  of 
marine  insurance,  160. 

Lease  and  agreement,  difference  between, 
formerly,  306,  and  now,  306. 

Lease,  proviso  for  re-entry  in,  308,  407 ;  actual 
entry  not  necessary,  but  the  landlord  may 
bring  eiectment,  408 ;  alleged  difference  be- 
tween leases  for  lives  and  for  years,  411. 

Lease,  ancient,  when  evidence  of  seisin  of 
lessor,  340. 

Lease  and  release  of  copyholds,  effect  of,  343. 

Leave  and  license,  plea  of,  in  trespass  for 
mesne  profits,  434. 

Legacy  to  a  witness  to  a  will,  does  not  affect 


his  competency,  379, 375 ;  its  effect  on  the 
legacy,  379. 

Legal  estate,  necessary  to  maintain  ejectment, 
305.  335. 

Leghorn,  usance  in,  what,  102. 

Legitimacy,  proof  of,  in  ejectment,  371. 

Lessee  of  copyholds  may  maintain  ejectment, 
although  his  lease  be  not  warranted  by  the 
custom,  349. 

Lessor,  misnomer  of,  in  ejectment,  effect  of, 
327. 

Letters,  what  to  be  communicated  to  under- 
writers, in  effecting  a  marine  insurance, 
225. 

Letters  of  marque,  insurance  upon,  210 ;  may 
chase,  but  cannot  cruise,  when  insured,  239, 
unless  liberty  to  cruise  be  expressly  given 
by  the  policy,  159. 

Letting  to  undertenant,  when  a  forfeiture  of 
a  term,  418,  309,  310. 

Liberty  to  touch,  &.C.,  at  certain  places,  given 
to  a  ship  in  policy  of  insurance,  effect  of, 
245. 

License,  marriaee  by,  361  ;  not  necessary 
before  the  old  Marriage  Act,  361 ;  how  ob- 
tained, 361 ;  in  what  names,  362;  need  not 
be  proved  in  proof  of  marriage,  360. 

License  from  superintendent- registrar,  to 
marry  in  chapels  of  dissenters,  &c.,  364. 

License  of  Queen,  to  trade  with  an  enemy,  its 
effect,  255,  256. 

Lien  for  salvage,  in  what  cases,  202,  203. 

Life  insurance,  285;  see  **  Insurance." 

Life,  tenancy  for,  ejectment  upon  determina- 
tion of,  391. 

Life,  tenant  for,  of  copyholds, — admittance 
of,  is  admittance  of  him  in  remainder,  343. 

Lighters,  loading  or  discharging  ships  by,  when 
protected  bv  insurance,  154 ;  stranding  of, 
not  within  the  memorandum  at  the  foot  of 
the  policy,  172. 

Limitations,  Statute  of,  plea  of,  in  actions  on 
bills  of  exchange,  8iB,  101,  or  promissory 
notes,  123 ;  in  trespass  for  mesne  profits,  433. 

Limitations,  Statute  of,  in  ejectment,  315  : — 
within  what  time  ejectment  to  be  brought, 
315  ;  by  remainderman  or  reversioner,  318; 
by  remainderman,  &.C.,  after  an  estate  tail, 
319;  by  reversioner  against  tenant  at  will 
or  from  year  to  year,  319 ;  b^  reversioner  for 
a  forfeiture,  320;  by  issue  in  tail,  321;  by 
executor  or  administrator,  321 ;  by  mort- 

gagee,  322 ;  by  ecclesiastical  persons,  323 ; 
y  persons  under  disability,  323 ;  in  eiect- 
ment, it  must  be  proved  that  the  rignt  of 
entry  accrued  withm  the  time  here  limited, 
337. 

Limited  time  for  the  continuance  of  marine 
insurances,  260. 

Lineal  descent,  what,  351 ;  rules  of  it,  351 ; 
pedigree,  exemplifying  and  explaining  it, 
354. 

Lis  mota,  declarations  must  be  before,  to  be 
evidence  in  cases  of  pedigree,  359. 

Lloyd's  books,  how  far  evidence  of  capture, 
164. 

Lloyd's  list,  evidence,  in  what  cases,  231 ;  un- 
derwriters presumed  to  know  it,  230 ;  unless 
the  assured  make  representation  to  the  con- 
trary, 231. 

Loading,  seaworthiness  in  respect  of,  267. 

Loading,  of  ship,  travene  of,  inaction  on  po- 
licy of  marine  msuranoe,  209 ;  evidence,  209. 
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Local  description  of  premises,  in  declaration 
of  ejectment,  330;  must  be  proved  as  laid, 
337. 

Loss,  in  marine  insurance,  IGO: — by  perils  of 
the  sea,  160,  205,  by  capture,  163,  205,  by 
arrests,  restraints,  and  detentions  of  princes, 
164, 205,  by  fire,  161 ,  205,  by  pirates,  rovers, 
thieves,  166,  160,  205,  by  jettison,  166,  by 
barratry  of  the  master  or  mariners,  166,  205, 
or  other  losses,  169,  166. 

Loss,  average,  197 :  general  average,  197,  and 
how  stated  in  decTaratioH^  206 ;  particular 
average,  199,  and  how  stated  in  declaration^ 
206. 

Loss,  partial,  or  particular  average,  what,  199, 
170 ;  how  adjusted,  200;  how  proved,  160. 

Loss,  total,  what,  184 ;  how  estimated,  184 ; 
how  stated  in  Jec/ara/ ton,  205  ;  how  proved, 
159,  160;  verdict  may  be  for  partial  loss, 
270. 

Loss  of  voyage,  when  a  cause  of  abandon* 
ment,  186.  * 

Losses,  statement  of,  in  declaration,  205,  206. 

Loss,  traveneof,  217;  evidence,  217. 

Loss,  in  case  of  a  fire  insurance,  proof  of,  282. 

Lust  bill  or  note,  in  what  cases  it  may  be  sued 
upon,  5,  95 ;  in  what  cases  another  must  be 
given  for  it,  upon  indemnity,  5 ;  in  what 
cases  the  loss  may  be  pleaded  to  an  action 
by  third  person  upon  it,  58,  129. 

Lost  cheque,  no  action  will  lie  upon  it,  133. 

Lost  or  not  lost,  meaning  of  these  words  in  a 

P  [policy  of  marine  insurance,  146. 

Lunacy,  how  far  it  prevents  the  Statute  of 
Limitations  in  ejectment  from  running,  323. 

Lunatic,  will  of,  when  void,  389. 

M. 

Madrid,  usance  in,  what,  102. 

Maker  of  promissory  note,  action  by  payee 
against,  109 ;  by  endorsee  against,  124 ;  see 
**  Promissory  Note." 

Making  of  promissory  note,  traverse  of.  111, 
125;  evidence  for  plaintifi*,  112;  for  defen- 
dant, 113. 

Making  of  banker* s  cash  note,  traverse  of, 
139. 

Making  of  cheque  on  banker,  traverse  of,  132  ; 
evidence  for  plaintiff,  132 ;  for  defendant, 
132,  133. 

Male  issue,  admitted  before  female,  in  descent, 
351. 

Male  stock  preferred  to  female,  in  collateral 
descent,  353. 

Mall,  corn,  within  the  memorandum  at  foot 
of  policy  in  marine  insurance,  170. 

Man,  Isle  of,  not  beyond  seas,  within  Statute 
of  Limitations  in  ejectment,  323. 

Mariners,  barratry  by,  166 ;  see  **  Barratry." 

Marque,  letters  of,  insurance  upon,  210 ;  may 
chase,  but  cannot  cruise,  if  insured,  239, 
unless  allowed  to  do  so  by  the  policy,  159. 

Marque,  letters  of,  insurance  against  capture 
by,  163. 

Marriage,  how  proved,  360,  371. 

Marriage,  validity  of,  361:— in  churches  or 
Protestant  chapels,  361 ;  in  the  chapels  of 
Dissenters  or  Catholics,  364,  and  how  per- 
formed, 364  :  in  the  registrar's  office,  365  ; 
marriage  of  Quakers  or  Jews,  365 ;  marriage 
in  Scotland,  366;  marriage  abroad,  366; 
marriage  in  a  British  ambassador's  chapel, 
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or  British  factory,  or  in  the  British  lines 
when  the  army  is  serving  abroad,  366  ;  mar- 
riage void  in  bigamy,  3f)7,  or  for  affinity  or 
consanguinity,  m  what  cases,  368. 

Marriage,  how,  before  the  Marriage  Act,  361. 

Marriage  and  birth  of  issue,  or  marriage  alone, 
when  an  implied  revocation  of  a  previous 
will,  384,  385. 

Marriage  settlement,  when  formerly  an  im- 
plied revocation  of  a  will,  384. 

Married  woman,  acceptance  of  a  bill  by,  void, 
30,  52,  endorsement  of  a  bill  by,  99;  pro- 
missory note,  by,  127. 

Married  woman,  in  what  time  the  Statute  of 
Limitations  in  ejectment  begins  to  run 
against,  323. 

Married  woman,  will  of,  void,  unless  made  in 
pursuance  of  a  power,  389. 

Master  of  ship,  barratry  by,  166.  See  "  Barra- 
try." Seaworthiness  of  a  ship,  in  respect  of 
the  master,  265. 

Master  of  hospital,  time  limited  for  bis  suing 
for  land,  322. 

Mate,  ship  to  have  one  sufficiently  qualified, 
in  order  to  be  seaworthy,  265. 

Maternal  line,  when  a  descent  shall  be  traced 
up  through,  when  not,  352,  353,  356. 

Men-of-war,  insurance  against,  163. 

Mesne  profits,  action  of  trespass  for,  429;  in 
what  cases,  429;  by  and  against  whom, 
429  ;  declaration t  429;  plea,  general  issue, 
430,  and  evidence  under  it  for  plaintiff,  430, 
for  defendant,  432 ;  plea,  f  remises  not  the 
premises  of  plaintiffs  432,  and  evidence,  432 ; 
plea.  Statute  of  Limitations,  433,  replica- 
tionj  433,  evidence,  433,  other  pleas,  434 ; 
damages,  422,  429 ;  costs,  434. 

Mesne  profits,  in  ejectment  by  landlord 
against  client,  how  recovered,  405. 

Military  power,  meaning  of  these  words,  in  a 
policy  of  insurance  aeainst  fire,  276. 

Mines,  ejectment  lies  for,  303. 

Misnaming  lessor  of  plaintiff  in  ejectment, 
effect  of  327. 

Misrepresentation,  in  marine  insurance,  232, 
avoids  the  insurance,  232,  although  made 
through  mistake,  233,  235 ;  by  whom,  235 ; 
to  whom,  235;  when,  235 ;  when  implied, 
235;  plea,  misrepresentation^  232 ;  if  with- 
out fraud,  assured  entitled  to  a  return  of 
premium,  158. 

Misrepresentation,  effect  of,  in  case  of  fire  in- 
surance, 284,  and  of  insurance  upon  lives, 
297. 

Missing  ship,  when  deemed  lost  by  the  perils 
of  the  sea,  162 ;  how,  if,  after  payment  of 
loss,  it  turn  out  that  she  is  not  lost,  163. 

Mistake,  misrepresentation  by,  in  marine  in- 
surance, its  effect,  if  material,  233 ;  if  not, 
235. 

Mistake  in  demise  in  declaration  in  ejectment, 
how  remedied,  328. 

Money  had  and  received,  count  for,  in  action 
on  bill  or  note.  111 ;  in  what  case  a  bill  of 
exchange  cannot  be  given  in  evidence  un- 
der, 40. 

Money  had  and  received,  count  for,  for  re- 
turn of  premium,  in  marine  insurance,  271. 

Money  lent,  count  for,  in  action  on  bill  or 
note.  111 ;  in  what  cases  a  bill  of  exchange 
may  be  given  in  evidence  under,  63. 

Money,  carried  by  a  ship  or  freight,  goods, 
within  the  meaning  of  the  policy,  147. 
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Moored  at  anchor,  ship  must  be,  what  time, ' 
before  risk  on  goods  determines,  152. 

Mortgage  for  usurious  consideration,  void,  305. 

Mortgagee,  ejectment  by,  421 ;  within  what 
time,  322;  evidence  in  ejeclmeni  by  mort- 
gagee against  mortgagor,  421 ,  314 ;  by  mort- 
gagee against  tenant,  432,  314 ;  by  mort- 
gagee against  a  stranger,  423  ;  by  one  mort- 
gagee against  another,  424. 

Mortgagee  of  copyholds,  evidence  in  eject- 
ment by,  348,  306. 

Mortgagee,  in  ejectment  by,  against  mort- 
gagor, not  necessary  to  give  notice  to  quit, 
395;  when  necessary  to  give  it  to  tenant, 
314;  when  not,  395. 

Mortgagee,  second,  ejectment  by,  314,  424. 

Mortgagee,  ejectment  by,  in  what  cases,  424, 
314,  322. 

Mortgagor,  not  tenant  at  will,  within  the 
Statute  of  Limitations  in  ejectment,  319. 


N. 


Name,  not  necessary  to  the  acceptance  of  a 
bill,  6. 

Name  of  the  assured,  or  consignee,  or  agent, 
to  be  in  the  policy  of  marme  insurance, 
146  ;  name  of  ship  and  master,  147.  • 

Nation  to  which  a  ship  belongs,  how  proved, 
178. 

Natural  love  and  affection,  bill  excepted  for, 
no  action  lies  upon  it  by  drawer,  27. 

Navigation  laws,  voyage  in  contravention  of, 
illegal,  and  insurance  on  it  void,  257. 

Navy,  what  bills  drawn  on  account  of,  ex- 
empt from  stamp  duty,  20. 

Necessaries,  bill  of  infant  given  for,  when 
pleadable  in  bar,  81. 

Necessity,  deviation  from,  does  not  affect  the 
insurance,  242,  245. 

Neglect  of  agent,  concealment  by,  its  effect, 
224. 

Negligence  of  captain  or  crew,  loss  by,  un- 
derwriter liable  for,  160,  166, 167,  168,  218; 
but  loss  of  convoy  by,  a  breach  of  the  war- 
ranty, and  underwriter  discharged,  176. 

Negotiable,  promissory  notes  made,  by  sta- 
tute, 125. 

Neutral  ship  or  goods,  insurance  of,  to  an 
enemy's  port,  in  what  cases  valid,  259. 

Neutral  ship,  to  be  seaworthy,  must  have  all 
necessary  documents,  265. 

Neutrality  of  a  ship  or  goods  insured,  war- 
ranty as  to,  177;  what,  a  breach  of  it,  117 ; 
how  comolied  with,  177,  178. 

New  for  old,  meaning  of,  in  adjusting  an  ave- 
rage loss  on  ship,  200. 

No  assets  or  effects  in  the  hands  of  drawee, 
when  an  excuse  for  not  giving  notice  of  non- 
acceptance  of  bill,  87,  or  non-payment,  77, 
or  for  not  protesting  a  foreign  bill,  108, 109. 

Non-acceptance,  action  by  payee  against 
drawer  for,  83 ;  by  endorsee  against  drawer 
for,  93;  by  endorsee' against  endorser  for, 
100;  see  *'  Bills  of  Exchange.*' 

Non-acceptance,  notice  of,  87;  iravtrge  of 
notice,  86,  94. 

Non-acceptance  of  foreign  bill,  protest  for, 
108. 

Non-access  of  husband,  what  proof  of,  bas- 
tardizes the  issue,  372;  neither  husband 
nor  wife,  allowed  to  prove  it,  372,  373.  I 


Non- adverse  possession,  doctrine  of,  exploded, 
317. 

Non-assumpsit,  plea  of,  in  actions  on  policies 
of  insurance,  206,  292  ;  not  allowed  in  ac- 
tions on  bills,  4,  or  promissory  notes.  III. 

Non  est  factum,  plea  of,  in  action  on  policy  oi 
insurance,  280 ;  form  of  it,  281. 

Non  infregit  conventionem.  plea  of,  in  action 
on  policy  of  insurance,  280, 206 ;  /orm  of  it. 
281. 

Non-payment  of  bill,  action  by  payee  against 
drawer  for,  62 ;  by  endorsee  against  drawer 
for,  88 ;  by  endorsee  against  endorser  for, 
94. 

Non-payment  of  bill,  allegation  of,  in  declara- 
tion, cannot  be  traversed,  90,  92. 

Non-payment  of  foreign  bill,  protest  for,  106. 

Non-payment  of  rent,  forfeiture  for,  eject- 
ment bv  landlord  for,  where  there  is  distress 
upon  the  premises,  412,  309 ;  where  there 
is  not,  413,  309. 

Non-residence  of  rector,  lease  void  for,  lessee 
cannot  maintain  or  defend  ejectment,  305, 
307. 

Nonsuit  in  ejectment,  426;  on  the  merits, 
426,  costs,  427 ;  for  defendant  not  confessing 
lease,  entry,  and  ouster,  426;  costs,  426. 

Not  insuring,  forfeiture  for,  416  ;  evidence  in 
ejectment  for,  416. 

Not  repairing,  forfeiture  ior,  415 ;  evidence  in 
ejectment  for,  415,  416. 

Notes  of  bankers,  actions  upon,  137;  declara- 
tion, 137 ;  pleadings  and  evidence,  139. 

Notes,  promissory,  action  upon,  109;  see 
"  Promissory  Notes;"  when  barred  by  the 
Statute  of  Limitations,  123,  and  note  pay- 
able on  demand,  the  statute  begins  to  run 
from  the  date,  123. 

Notice  of  abandonment,  in  marine  insurance. 
196;  in  what  cases,  184;  see  **  Abandon- 
ment ;'*  when  to  be  given,  195  ;  how,  196 ; 
acceptance  or  refusalof  it,  196. 

Notice  to  appear,  at  foot  of  declaration  in  eject- 
ment, 331  ;  the  like  in  declaration  by  land- 
lord affainst  tenant,  403. 

Notice  for  certificate  for  marriage,  to  superin- 
tendent-registrar, in  what  cases,  363,  364. 

Notice  of  dishonour  of  bill,  67 ;  the  like  on  fo- 
reign hills,  107 ;  how  and  in  what  form,  70 ; 
by  and  to  whom,  74  ;  when,  74  ;  laches,  in 
what  cases  excused,  77  ;  travene  of  it,  67. 
90,  96;  how  proved,  68;  when  dispensed 
with,  by  admission,  69,  or  promise  to  pay, 
69 ;  time  allowed  for  giving  the  notice  in 
France,  105, 107. 

Notice  of  dishonour  of  a  cheque,  135 ;  traterge 
of  the  notice,  135. 

Notice  of  non-acceptance  of  a  bill,  87 ;  when 
excused,'87 ;  travene  of,  86,  94,  100. 

Notice  to  produce,  not  necessary  of  a  notice 
of  dishonour,  &c.,  in  order  to  give  secondary 
evidence  of  it,  68. 

Notice  to  quit,  393 ;  in  what  cases,  392,  393 ; 
by  landlord,  395 ;  by  tenant,  395 ;  form  and 
service,  397 ;  in  what  cases  and  how  waived, 
398 ;  how  proved,  399,  393. 

Notice  to  quit,  by  one  of  several  joint  tenants, 
313,326. 

Notice  to  quit  by  mortgagee,  when  necessary, 
422;  when  not,  421,  395. 

Notice  to  quit  by  tenant  by  elegit,  when  ne- 
cessary, 424 ;  when  not,  424,  395. 

Noting  tor  non-acceptance  or  non-payment  of 
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bill,  when,  108 ;  expense  of,  not  recoverable 
in  action,  142. 
Nuper  obiit,  writ  of,  in  what  cases  formerly, 
302. 


O. 


Obliteratinfl;  a  will,  formerly  a  revocation  of 
it,  380,  3S1 ;  in  what  cases  now,  382. 

Offer  to  compromise  action,  dispenses  with 
proof  of  acceptance  of  bill,  9. 

Old  leases,  when  proof  of  seisin,  340. 

Old  records,  answers  and  depositions  in  suits 
in  equity,  when  evidence  in  cases  of  pedi- 
gree, 358. 

Omission  of  promise  in  declaration  on  bill  of 
exchange,  its  eflect,  3,  39,  89,  100 ;  on  pro- 
missory notes,  124,  130. 

Omission  of  landlord  to  avail  himself  of  a  for- 
feiture for  a  time,  not  a  waiver  of  it,  311. 

Open  policy,  in  marine  insurance,  what,  159; 
in  action  on,  the  value  of  the  thing  insured 
must  be  proved,  160 ;  total  loss,  in  case  of, 
how  computed,  184 ;  average  loss,  how 
computed,  on  freight,  200;  verdict  in  the 
case  of,  270. 

Opinions  of  persons  upon  facts,  not  disclosing 
to  underwriter,  no  concealment,  231. 

Opinion  of  shipwrights,  as  to  seaworthiness, 
when  evidence,  ^3. 

Opinion  of  underwriters,  when  evidence,  225, 
235. 

Or  order,  when  not  necessary,  in  a  bill  of  ex- 
change, 24,  or  promissory  note,  126  ;  but  in 
that  case  the  bill  or  note  is  not  negotiable, 
24, 44. 

Order  of  judg[e,  giving  time  for  payment  of 
bill,  otherwise  judgment,  in  action  by  en- 
dorsee against  acceptor,  when  not  a  giving 
of  time  to  the  acceptor,  which  will  discharge 
the  drawer,  93. 

Ouster  of  the  freehold,  what,  300;  remedy 
for,  formerly,  300;  remedy  now  by  eject- 
ment, 300. 

Ouster  of  chattels  real,  remedy  for,  by  eject- 
ment, 302;  upon  whose  demise,  312  ;  evi- 
dence, 341. 

Ouster  by  one  joint  tenant,  tenant  in  common, 
or  coparcener  of  another,  what  amounts  to, 
313,336. 

Ouster,  statement  of,  in  declaration,  331. 

Ouster  of  copyholder,  surrender  pending,  its 
effect,  343. 

Outlawry,  when  a  determination  of  tenancy 
at  will,  391. 

Outstanding  term,  when  a  bar  to  an  eject- 
ment, 306. 

Overdue  bill,  endorsement  of,  its  efiecr,  55, 
440;  overdue  note,  endorsement  of,  its  ef- 
fect, 128,  131,140. 

Overseers  of  the  poor,  promissory  note  by,  its 
effect,  115. 

Overseers  of  the  poor,  demise  in  ejectment 
by,  326. 

Ownership,  exercise  of  acts  of,  when  evidence 
of  interest,  in  marine  insurance,  215. 


P. 


Parcels  in  ejectment,  how  described  in  de- 
claration, 329. 


Parents,  consent  of,  to  marriage,  when  ne- 
cessary, 362,  363 ;  need  not  be  proved,  360. 

Parish,  when  to  be  stated,  as  local  description 
of  premises  in  ejectment,  330;  and  proved, 
337. 

Parol  agreement  to  renew  bill  or  note,  no  de- 
fence to  action  upon  it,  31 ;  and  the  like, 
of  any  parol  agreement,  to  control  the  effect 
of  it,  119,  121. 

Parol  evidence,  not  admitted  to  rebut  pre- 
sumption of  a  will  being  revoked,  385. 

Parol  notice  to  quit,  sufficient,  397. 

Parson,  time  limited  for  his  suing  for  land, 
322. 

Part  payment  of  bill,  what  proof  it  dispenses 
with,  43. 

Part  payment  of  bill,  receiving  from  acceptor, 
will  not  discharge  drawer,  82;  but  taking 
part  payment,  and  giving  time  to  acceptor 
for  residue,  will,  98. 

Partners,  acceptance  of  bill  by  one  of  several, 
its  efi'ect,  7,  25;  how,  if  in  fraud  of  the 
others,  7,  25,  92  ;  proof  of  their  acceptance, 
7, 10,  25,  43,  64  ;  and  the  like  of  a  promis- 
sory note,  signed  by  one  in  the  name  of  the 
firm,  112. 

Partner  drawing  cheque  without  authority, 
effect  of  it,  133. 

Partners  cannot  sue  upon  a  bill  accepted  for 
the  accommodation  of  one  of  them.  32,  48. 

Partners,  notice  to  one  is  notice  to  all,  74,  78. 

Partner  cannot  sue  a  partner,  122 ;  and  part- 
ners in  one  firm  cannot  sue  another  firm,  if 
one  of  the  partners  be  common  to  both 
firms,  98 ;  but  one  partner  may  sue  another 
in  ejectment,  if  the  latter  be  tenant  to  him, 
313. 

Partnership,  in  marine  insurance,  formerly 
not  allowed,  143 ;  but  now  otherwise,  143. 

Partial  loss,  in  msrine  insurance,  what.  170; 
how  proved,  160;  may  be  recovered  upon  a 
declaration  for  a  total  loss,  270. 

Particular  average,  what,  199,  169 ;  how  ad- 
justed, as  to  ship.  200,  as  to  freight,  200,  as 
to  goods,  200,  201 . 

Particulars  of  breaches,  in  ejectment  for  a  for- 
feiture, 409. 

Partition,  not  a  revocation  of  a  will,  384. 

Patent  ambiguity  in  a  bill  of  exchange,  cannot 
be  explained  by  evidence,  140. 

Paternal  ancestors,  when  descent  to  be  traced 
through  them,  352,  353. 

Payee  of  bill  of  exchange,  action  bv,  against 
acceptor,  36;  declaration,  36  ;  plea,  gene- 
ral traverse,  37 ;  specisl  pleadings,  37. 

Against  drawer,  for  non-payment,  62  ; 
declaration  on  a  bill  after  sight,  63 ;  declara^ 
(ton  on  a  bill  after  date,  62;  plea,  traver$e 
of  the  drawing,  63;  evidence  for  plaintiff, 
63;  evidence  for  the  defendant.  64;  plea, 
traver$e  of  the  presentment,  65 ;  evidence 
for  the  plaintiff,  65;  plea,  trnverae of  notire 
of  dishonour,  67;  evidence  for  the  plaintiff, 
^8;  notice  of  dishonour,  70,  how  and  in 
what  form,  70,  by  and  to  whom,  74,  when, 
74,  laches,  in  what  cases  excused,  77 ;  evi- 
dence for  the  defendant,  81 ;  special  plead- 
ings, 81. 

Against  drawer,  for  non-acceptance,  83  ; 
declaration,  83;  plea,  traverse  of  the  draw- 
ing, 83;  plea,  traverse  of  the  presentment, 
83;  evidence,  83;  presentment  for  accept- 
ance, 84 ;  in  what  cases,  84,  when,  85,  how, 
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86 ;    plea,  traverse  of  the  notice  of  nan- 
acceptance,  86  ;  evidence,  88 ;  special  plead- 
ings and  evidence,  88. 
Payee  of  promi9i>ory  note,  action  by,  against 
the  make^,  109;  declaration  in  asaumpsit, 
109 ;  declaration  in  debt,  111 ;  plea,  traverse 
of  the  makings  Slc,  111 ;   evidence  for  the 
plaintifl',  112;  evidence  for  the  defendant, 
113  ;  special  pleadings,  119. 
Payee  may  declare  in  debt  on  bill  of  exchange 
against  the  drawer,  3 ;  but  not  against  the 
acceptor,  unless  the  payee  be  also  drawer, 
3. 
Payee  must  be  named  in  bill  or  note,  unless 

it  be  payable  to  bearer,  23,  126. 
Payee  must  endorse  bill,  to  render  it  negotia- 
ble. 43;  his  endorsement,  how  proved,  89, 
42. 
Payee,  time  given  to,  will  not  discharge  the 

drawer.  99. 
Payee,  fictitious,  how  bill  or  note  may  be 

treated,  42,  123. 
Payment,  plea  of,  in  action  by  drawer  against 
acceptor  of  a  bill,  34  ;  by  endorsee  against 
acceptor,  56 ;  by  endorsee  against  endorser, 
98 ;  in  an  action  by  payee  against  maker  of 
a  note,  122,  bv  endorsee  against  maker, 
128 ;  and  by  endorsee  against  endorser,  131 ; 
in  an  action  on  policy  of  insurance,  269 ;  it 
cannot  be  pleaded  by  way  of  traverse  to  the 
allegation  of  non-payment,  90, 92. 
Payment  of  money  into  court,  in  action  by 
drawer  against  acceptor  of  bill,  33  ;  in  an 
action  by  payee  against  maker  of  a  note, 
122;  in  an  action  on  policy  of  insurance, 
269  ;  in  action  for  mesne  profits,  434. 
Payment  by  banker's  cash  notes,  effect  of  it, 

137. 
Payment  of  bill  for  honour  of  an  unaccommo- 
dated party  to  it,  its  effect,  47. 
Payment  of*^  part  of  bill,  when  it  dispenses 
with  proof  of  notice  of  dishonour,  80  ;   re- 
ceiving from  a  subsequent  party,  docs  not 
discharge  the  drawer,  82. 
Payment  of  premium,  in  insurance,  how  to 
be  denied,  207,  282;  effect  of  non-payment 
in  case  of  fire  insurance,  275,  282;  in  the 
case  of  life  insurance,  289,  292. 
Payment  of  rent,  in  what  cases  it  raises  a 
presumption  of  a  tenancy  from    year   to 
year,  392. 
Peas,  corn,  within  the  memorandum  at  the 

foot  of  policy  of  marine  insurance,  170. 
Pedigree,  contested,  ejectment  in  the  case  of, 

350;  see  **  Ejectment." 
Pedigree,  simplified  form  of,  354:  explanation 
of,  354 ;   how  to  frame  one,  355 ;   how  to 
prepare  one  for  a  trial,  356. 
Pedigree,  ancient,  how  far  evidence  in  cases 

of  pedigree,  357,  358. 
People,  meaning  of,  in  an  insurance  against 
the  arrest  or  detention  of  kings,  prmces, 
and  people,  164. 
Per  procuration,  acceptance,  7,  how  proved, 
9,  how  disproved,  24  ;— drawing  and  en- 
dorsing, 41.  how  proved,  63,  89,  112. 
Perception  of  the  whole  of  the  profits  by  one 
joint-tenant,  6lc.,  not  an  ouster  of  his  co- 
tenant,  337. 
Perils  insured  against  by  a  policy  of  marine 

insurance,  160,  163,  169,  218,  219. 
Pilot,  seaworthiness  of  ship  in  respect  of  hav- 
ing, 266. 


Pirates,  insurance  from  loss  bv,  166 ;   moy 
also  be  deemed  a  loss  by  perils  of  the  sea, 
160  ;  loss,  how  stated  in  declaration,  205. 
Piscary,  ejectment  will  not  lie  for,  303. 
Place   where   payable,  altering   bill    as  to, 

vitiates  it,  15. 
Play,  bill  accepted  or  given  for  money  lost  at, 
deemed  given  for  an  illegal  consideration, 
29,  54. 
Pledge  of  bill  of  lading,  in  what   cases  it 

creates  an  insurable  interest,  213. 
Policy  of  marine  insurance,  143;  form  of  it, 
143  ;  construction  of  it,  145  ;  valued  or  open 
policies,  what,  159;   total  loss,  how  esti- 
mated upon,  184 ;  average  loss,  how  ad- 
justed upon,  200,  201 ;  illegal iiy  of,  when 
pleadable,  254. 
I  Policy  of  in;jurance  against  fire,  271 ;  form  of 
it,  271 ;  its  construction,  272. 
Policy  of  insurance  upon  lives,  285 ;  form  of 
it,  285;  condition  endorsed  upon  it,  287; 
construction  of  it,  288. 
Port,  meaning  of,  in  marine  insurance,  247 ; 
putting  into,  on  voyage,  when  a  deviation, 
238. 
Port,  warranty  from  capture  in,  its  meaning, 
178 ;  warranty  from  seizure  in,  its  meaning, 
179,  180. 
Possession  of  ship,  when  evidence  of  interest 

in  marine  insurance,  214.  215. 
Possession,  adverse,  of  lands,  doctrine  of,  ex- 
ploded, 317. 
Possession  of  land,  gained  quietly,  in  what 
case  the  party  is  in,  of  his  old  right,  317, 
3l». 
Post-dated  bill,  stamp  on,  cannot  be  obiected 
to,  if  it  be  the  proper  stamp  as  the  bill  pur- 
ports to  be  drawn,  17,  n. 
Post-dated    cheque  on    banker,  requires    a 
stamp,  20;  objection  may  be  taken  under 
traverse  of  the  making.  133. 
Power  of  appointment,  will  made  by  married 

women  under,  good,  389. 
Prebendal  stall,  ejectment  does  not  lie  for, 

303. 
Prebendary,  time  limited  for  his  suing  for 

land,  322. 
Precedent  conditions,  conditions  endorsed  on 
a  policy  of  inc>urance  against  fire,  or  con- 
tained in  the  proposals,  are,  279 ;  and  the 
same  as  to  policies  on  lives,  288. 
Premium,  payment  of,  in  marine  insurance, 
144;  how  denied,  207: — in  case  of  fire  in- 
surance, 275,  when  to  be  proved,  282 ; — in 
case  of  insurance  on  lives.  289,  when,  289, 
and  when  to  be  proved.  292. 
Premium,  return  of,  in  marine  insurances,  in 
part,  156,  or  the  whole,  157;  in  the  case  of 
deviation,  159,  251,  fraud,  237,  158.  illegality 
of  the  voyage,  &.C.,  158, 2<>1,  misrepresenta- 
tion. 158,233,  unseaworthiness.  159;  action 
for,  271 ;  no  return  of  premium,  in  cases  of 
insurance  against  fire,  230,  or  upon  lives, 
291. 
Presentment  of  banker's  cash  notes  for  pay- 
ment, 137 ;  when.  137. 
Presentment  of  bill  for  acceptance,  84,  107; 
in  what  cases,  84 ;   when,  84 ;   how,  86 ; 
traverse  of  it,  83.  94,  100. 
Presentment  of  bill  for  payment,  65,  106; 
when,  65, 107;  how,  67;  how,  where  bill  is 
accepted  for  honour,  66;  how,  where  the 
bill  is  accepted,  payable  at  a  banker's,  &c., 
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66,  31,  41 ;  in  what  cases  want  of  present- 
ment excused.  67,  31 ;  traverse  of  present- 
ment, 65,  90,  96. 

Presentmont  of  a  cheque  for  payment,  133 ; 
when,  134  ;  traverse  of  it,  133. 

Presentment  of  promissory  note  for  payment, 
where,  110,  130,  131;  when,  110,  130; 
traverse  of  it,  130. 

Presumption  of  payment  of  bill,  34  ;  of  loss 
of  missing  ship,  162;  of  conveyance  from 
trustees  to  cestui  que  trust,  306;  of  sur- 
render of  old  term,  307;  of  surrender  of 
mortgage  term,  307;  of  death  of  person 
abroad,  369;  of  access  of  husband  to  wife, 
372. 

Printed  proposals  for  fire  insurance,  in  what 
cases  considered  a  part  of  the  policy,  276. 

Privateer,  insurance  of,  152.  210. 

Privileges  of  captain  of  an  East  India  ship, 
insurable,  148,  216. 

Prizes,  cruising  for,  in  what  cases  barratry, 
167. 

Prizes  at  aea,  who  may  insure,  212. 

Probate,  no  evidence  of  will  of  lands,  376. 

Profits  of  land,  receipt  of,  proof  of  seisin,  339, 
340,  313;  by  younger  brother,  its  eflect, 
316;  by  one  of  two  joint  tenants,  &c., 
337. 

Profits  of  voyage,  &.c.,  when  insurable,  148, 
216. 

Prohibited  goods,  insurance  upon,  when  ille- 
gal, 259. 

Prohibited  trade  or  voyage,  insurance  of,  ille- 
gal, 255,  256. 

Promise,  omission  of,  its  effect,  in  declaration 
on  bill  of  exchange,  3.  39,  89,  100;  on 
promissory  note,  124,  130. 

Promise  to  accept  a  foreign  bill,  when  an  ac- 
ceptance, 10,  11. 

Promise  to  pay,  when  it  dispenses  with  proof 
of  acceptance  of  bill,  9,  62  ;  of  the  drawing, 
64  ;  of  endorsement,  in  what  cases.  43,  90  ; 
of  notice  of  dishonour,  69,  80.  96 ;  of  notice 
of  non-acceptance,  87 ;  of  the  protest,  109 ; 
when  it  waives  the  objection  of  time  being 
given  to  the  acceptor,  82 ;  when  evidence 
of  an  account  stated,  37. 

Promissory  note,  what,  116;  must  be  a  pro- 
mise to  pay  a  sum  certain,  116,  at  a  certain 
time,  1 16,  absolutely,  and  not  upon  any  con- 
tingei.c^,  117;  and  stating  the  maker's 
name  with  certainty,  119;  in  what  cases  an 
instrument  may  be  deemed  either  a  bill  or 
note,  119;  promissory  notes  made  in  foreign 
countries  are  negotiable  here,  and  notes 
made  here  are  negotiable  there.  126. 

Promissory  notes,  action  upon,  109:— 

1.  Action  by  payee  against  maker,  109; 
declaration  in  assumpsit,  109;  declaration 
in  debt.  111  ;  plea,  traverse  of  the  making, 
&.C.,  111;  evidence  for  the  plainiifT,  112. 
evidence  for  the  defendant,  113;  special 
pleadings,  119: — accommodation  note,  119, 
accord  and  satisfaction,  121,  duress,  121, 
illegal  consideration,  122,  partnership,  122, 
payment,  122,  payment  of  money  into  court, 

122,  release,  123,  Statute  of  Limitations, 

123,  tender,  123,  or  (by  surely)  time  given 
to  the  principal,  124. 

2.  Action,  by  endorsee  against  maker, 
124: — declaration^  124; — plea,  traverse  of 
the  endorsement,  125;  evidence,  125;  spe- 
cial pleadings,  126:— accommodation  note, 


126,  accord  and  satisfaction,  126,  bankrupt- 
cy, 127,  coverture,  127,  duress,  127,  fraud 
and  covin,  127,  illegality,  127,  endorsement 
after  due,  128,  infancy,  128,  payment,  128, 
release,  129,  note  stolen  or  lostt  129,  drawer 
made  executor  to  holder,  129 ;  declarations 
of  holder,  &c.,  when  evidence,  129. 

3.  Action  by  endorsee,  against  endorser, 
129: — declaration,  129;  plea,  traverse  of 
the  endorsement,  130;  traverse  of  the  pre- 
sentment, 130  ;  special  pleadings,  131  : — 
accommodation  endorsement,  13 1, payment, 
131,  endorsement  after  due,  131. 

Proof  of  wills,  375,  379. 

Property  insured,  description  of,  in  policy, 
in  marine  insurance,  147 ;  in  insurance 
against  Hre,  273. 

Proposals  for  fire  insurance,  when  deemed  a 
part  of  the  policy,  276. 

Protest  of  foreign  bill,  when  necessary,  103, 
108 ;  where  made,  108 ;  bill  to  be  first  noted, 
108 ;  when  want  of,  excused,  108,  109 ;  not 
necessary  to  send  a  copy  of,  with  notice  of 
dishonour,  127 ;  not  necessary  in  the  case  of 
inland  bills,  87. 

Protest  of  captain  of  ship,  when  evidence, 
220. 

Provisions  of  ship  how  to  be  described  in  a 
policy  of  marine  insurance ^  147,  209. 

Proviso  for  right  of  entry  or  re-entry,  308, 
309;  how  construed,  310,  407;  ejectment 
for  a  forfeiture  upon,  407. 

Public  highway,  ejectment  will  lie  for  land, 
part  of,  303. 

Public  policy,  bill  accepted  for  consideration 
against,  when  a  good  defence,  29. 

Publication  of  banns,  previously  to  marriage, 
in  what  cases,  361  ;  in  what  church,  361 ; 
when,  862 ;  need  not  be  proved,  in  proof  of 
marriage,  360. 

Publication  of  will,  formerly,  how,  375  ;  how 
now,  379. 

Purchaser  for  valuable  consideration,  eject- 
ment by,  307,  308. 

Purchaser  let  into  possession,  without  pay- 
ment of  purchase-monev,  tenant  at  will 
merely,  320 ;  and  vendor  may  maintain 
ejectment  against  him  without  notice  to 
quit,  395. 

Purchaser,  first,  in  descent,  who,  352. 


Q. 

Quakers,  marriage  of,  365  ;  excepted  from  the 
old  Marriage  Act,  361. 

Qualified  acceptance  of  bills  of  exchange, 
what,  and  its  effect,  12. 

Quare  ejecit  infra  terminum,  writ  of,  in  what 
cases  formerly,  302. 

Quarter's  notice  to  quit,  in  what  cases,  394. 

Queen's  license  to  trade  with  an  enemy,  in 
what  cases  it  legalizes  the  trade,  255  ;  in 
what  not,  256. 

Quiet  possession  of  land,  when  gained,  in 
what  case  it  may  be  retained.  318. 

Quit,  notice  to,  393  ;  in  what  cases,  393,  392 ; 
by  landlord,  395  ;  by  tenant,  396  ;  form  and 
service,  397,  398 ;  service  how  proved,  393  ; 
in  what  cases,  and  how  waived,  398 ;  in 
what  cases  mort^a^ee  may  maintain  eject- 
ment, without  giving,  421 ;  in  what  cases, 
tenant  by  elegit,  424. 
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Quod  ei  deforceat,  writ  of,  in  what  cases  for« 
merly,  302. 


R. 


Ransom  of  British  ship  captured,  illegal,  164, 
193. 

Re 'assurance,  what,  and  its  effect,  2B7. 

Re-capture  of  ship,  its  effect  on  abandonment, 
191,  164. 

Receipt  of  bankers,  when  to  be  stamped,  115. 

Receipt  on  bill,  its  effect,  35,  57. 

Receipt  of  rent,  or  the  profits  of  land,  evi- 
dence of  seisin,  340,  335, 343 ;  in  what  cases 
it  creates  a  tenancy  from  year  to  year.  392, 
394  ;  in  what  cases  a  waiver  of  a  forfeiture, 
310,410;  or  a  waiver  of  a  notice  to  guii, 
399 ;  receipt  of  the  whole  rent  by  one  joint 
tensnt,  not  an  ouster  of  his  co-tenant,  337. 

Reciisl  in  deed,  when  evidence  of  seisin,  341. 

Recognizance,  where  judgment  stayed  in  eject- 
ment by  landlord  against  tenant,  406. 

Records,  ancient,  when  evidence  in  matters  of 
pedieree,  358. 

Record  in  ejectment,  evidence  in  trespass  for 
mesne  profits,  430 ;  when  evidence  in  a  se- 
cond ejectment,  336. 

Recovery,  when,  formerly  a  revocation  of  a 
will,  383,  384 ;  recoveries  now  abolished, 
337. 

Rectory,  ejectment  lies  for,  303,  329 ;  in  what 
cases,  where  it  is  holden  under  a  lease 
which  is  void  for  non-residence,  307. 

Rector,  in  what  cases  not  required  to  give 
notice  to  quit  to  tenant  of  the  former  incum- 
bent, 394 ;  evidence  in  ejectment  by  him, 
336. 

Re-entry  for  condition  broken,  in  what  coses, 
308  ;  for  breach  of  covenant,  in  what  cases, 
407 ;  proviso  in  such  cases,  how  construed, 
310. 

Re-exchange,  when  allowed  in  action  on  for- 
eign bill  of  exchange,  142. 

Re-ezecuiion  of  a  will  or  codicil,  a  republica- 
tion, 386. 

Re-extent,  where  tenant  by  elegit  is  evicted, 
303. 

Reference  of  an  ejectment  cause,  and  award, 
conclusive,  336. 

Refusal  of  abandonment,  in  marine  insurance, 
effect  of,  196. 

Register  of  birth,  in  what  cases  evidence,  3Gd  ; 
of  marriage,  in  what  cases  evidence,  360;  of 
burial,  in  what  cases  evidence,  369. 

Registrar  of  marriages,  certificate  by.  for  mar- 
riage, 363  ;  marriage  in  his  office,  365. 

Registry  of  a  ship,  certificate  of,  no  evidence 
of  interest,  215. 

Registry  of  the  protest  of  a  bill,  in  France, 
104. 

Release,  plea  of,  in  actions  upon  bills  of  ex- 
change, 37,  58;  in  actions  on  promissory 
notes,  123,  129. 

Release  of  a  subsequent  party  to  a  bill,  does 
not  discharge  the  drawer,  82. 

Release  by  one  of  the  lessors  of  plaint iflf  in 
ejectment  cannot  be  pleaded,  334. 

Remainderman,  within  what  time  he  shall  sue 
for  land.  316;  after  estate  tail,  319;  evi- 
dence in  ejectment,  by  him,  341  ;  the  like, 
for  copyholds,  343. 

Remainderman,  notice  to  quit  by,  in  what 


cases,  394,  392 ;  m  what  cases  not,  394, 392, 
308. 

Remainderman,  lease  void  as  against,  no  an- 
swer to  an  ejectment  by  him,  308;  but  if 
he  create  a  tenancy  from  year  to  year  by 
receipt  of  rent,  he  must  give  previous  notice 
to  quit,  392. 

Rendezvous,  place  of,  sailing  for,  to  join  con- 
voy, when  a  compliance  with  a  warranty  to 
sail  with  convoy,  176. 

Renewal  of  bill  by  endorsee,  in  what  cases  it 
discharges  the  drawer,  99. 

Rent,  receipt  of,  evidence  of  seisin,  340,  335, 
343;  in  what  cases  it  creates  a  tenancy  from 
year  to  year.  392,  394;  in  what  cases  a 
waiver  of^a  forfeiture,  310,  410  ;  or  a  waiver 
of  a  notice  to  quit,  399  ;  receipt  of  the  whole 
rent  by  one  joint  tenant,  &c.,  not  an  ouater 
for  his  co-tenant,  337. 

Rent,  forfeiture  by  non-payment  of.  where 
there  is  sufficient  distress,  412,  309 ;  and 
where  there  is  not,  413,  309. 

Rent  charge,  right  of  entry  in  what  cases,  on 
non-payment  of,  311,  312. 

Rent,  aistraining  for,  when  a  waiver  of  a  for- 
feiture, 417. 

Repairing,  forfeiture  by  not,  ejectment  for, 
415. 

Repairs  to  a  ship,  how  allowed  for,  in  adjust- 
ing an  average  loss,  200. 

Repairs,  seaworthiness  of  a  ship  in  respect  of, 
263. 

Representation,  distinction  between  it  and 
warranty,  in  marine  insurance,  235. 

Representationis  jus.  in  hneal  descent,  351  ; 
in  descent  by  custom.  356,  357. 

Republication  o(  a  will,  expreas  or  implied, 
before  1838,  386  ;  in  or  since  1838,  386. 

Jleputation  in  a  family,  evidence  in  cases  of 
pedigree,  358 ;  of  birth,  369  ;  of  death,  369  ; 
of  death  without  issue,  370,  359. 

Reputation,  evidence  of  marriage,  360. 

Rescue  of  a  ship  captured,  its  effect  upon 
abandonment,  193. 

Reservation  of  ri|^ht  of  entry  for  non-payment 
of  rent  charge,  its  effect,  311. 

Restrictive  endorsement  of  bill,  what,  and  its 
effect,  45. 

Return  of  premium,  in  marine  insurance,  in 
what  cases  of  part,  156 ;  in  what  cases  of 
the  whole.  157;  in  cases  of  deviation,  159, 
251 ;  frsud,  257,  158  ;  illegality  of  the  voy- 
age, 158,  261 ;  misrepresentation,  158,  233  ; 
unseaworthiness,  159;  action  for,  271  ;  no 
return  of  premium  in  cases  of  insurance 
ogninst  fire,  280;  or  upon  lives,  291. 

Reversioner,  within  what  time  he  shall  sue 
for  land,  318;  within  what  time  against 
tenant  at  will,  or  from  year  to  year,  319; 
within  what  time  for  a  forfeiture,  320;  evi- 
dence in  ejectment  by  him,  341. 

Reversion,  not  necessary  to  enable  a  party  to 
enter  for  a  forfeiture,  408. 

Revival  of  will.    See  "Republication." 

Revocation  of  acceptance  oi  a  bill  of  exchange, 
when  and  how,  14. 

Revocation  of  wills,  express,  before  1838.  380, 
377 ;  and  since,  382 ;  implied,  before  1838, 
383  ;  and  since,  385. 

Right,  writ  of,  in  what  cases  formerly,  301, 
302;  writs  in  the  nature  of  it,  302. 

Right  sur  disclaimer,  writ  of,  in  what  cases 
formerly,  302. 
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Right  of  entry,  necessary  to  maintain  eject- 
mentf  304;  the  onlv  matter  to  try  in  the 
action,  335;  formerly  might  be  tolled  by 
descent,  303. 

Right  of  entry  reserved  by  deed,  in  what 
cases,  308 ;  reserved  in  grants  of  rent 
charges,  311. 

Risks  insured  against  hyf  policy  of  marine  in- 
surance, 160;  on  ship,  inception  of  risk, 
148;  and  termination  of  it,  151 ;  on  freight, 
inception,  149;  termination,  153  ;  on  goods, 
inception,  151 ;  termination,  154. 

River,  ejectment  does  not  He  for,  303. 

Rolls  of  copyhold  court,  in  what  cases  evi- 
dence, 349. 

Roman  Catholics,  marriages  by,  formerly, 
361 ;  and  now,  364. 

Rovers,  loss  by,  insured  against  by  policy  of 
marine  insurance,  166. 

Rules  of  lineal  descent,  351 ;  of  collateral  de- 
scent, 352. 

Running  down  a  ship  at  sea,  a  peril  of  the  sea 
insured  against,  160. 

Running  lease,  as  for  seven,  fourteen,  or 
twenty-one  years,  right  of  entry  in  case  of, 
306. 

S. 

Safety  of  ship  at  a  particular  time,  warranty 
of,  174. 

Sail  with  convoy  and  arrive,  meaning  of,  in 
warranty,  156, 176. 

Sailing,  time  of,  warranty  as  to,  173. 

Sailing  instructions  from  commander  of  con- 
voy, when  necessary  to  have,  176. 

Sailing  of  ship,  traverse  of,  216;  evidence, 
217. 

Sailor  cannot  insure  his  wages,  &.C.,  214. 

Sale  of  estate  devised,  when  revocation  of  the 
will,  384. 

Salt,  memorandum  as  to,  at  the  foot  of  policy 
of  marine  insurance,  169. 

Saltpetre,  not  salt,  within  the  meaning  of  that 
memorandum,  170. 

Salvage,  what,  202;  underwriters  liable  for 
it,  203. 

Salvage,  if  too  high,  in  what  cases  assured 
may  abandon,  189. 

Sark,  island  of,  not  beyond  seas,  within  the 
Statute  of  Limitations  in  ejectment,  323. 

Scire  facias  and  re-extent,  where  tenant  by 
elegit  is  evicted,  303. 

Scotland,  bill  drawn  in,  is  a  foreign  bill,  102. 

Scotland,  marriage  in,  366. 

Seamen  cannot  insure  his  wages,  214. 

Seas,  absence  beyond,  how  far  it  prevents  the 
Statute  of  Limitations  from  running  in  eject- 
ment, 323. 

Seas,  perils  of,  what  insured  against  by  a  po- 
licy of  marine  insurance,  160,  169,  218. 

Seaworthiness  of  ship,  262;  in  respect  of  re- 
pair, 263,  of  tackle,  furniture,  documents, 
Slc,  265;  of  captain,  crew,  Slc.  265;  of 
loading,  267. 

Second  mortgagee,  ejectment  by,  424,  314. 

Secondary  evidence  of  lost  bill,  m  what  cases, 
5,95. 

Security  of  a  higher  nature,  taken  for  a  bill  of 
exchange,  its  eflect,  34  ;  in  what  case  it 
discharges  a  prior  party,  81,  99. 

Seed,  memorandum  as  to,  at  the  foot  of  policy 
of  marine  insurance,  169. 


Seisin,  in  what  case  to  be  proved,  339,  350, 
423  :  how  proved,  340,  936. 

Seizure  by  an  enemy,  insurance  against,  by 
policy  ot  marine  insurance,  163. 

Seizure  in  port,  warranty  from,  179 ;  in  the 
case  of  seizure,  without  warranty,  not  ne- 
cessary to  abandon,  185. 

Selling  ship  without  authority,  in  what  cases 
barratry,  167. 

Sentence  of  foreign  court  of  admiralty,  no 
proof  of  capture,  164  ;  but  proof  that  the 
property  was  not  neutral,  178,  219. 

Separation  of  husband  and  wife,  without  sen- 
tence of  divorce,  does  not  prevent  a  pre- 
sumption of  access,  371. 

Servant,  acceptance  of  bill  by,  its  effect,  7, 
24.    See  **  Per  Procuration." 

Servant  in  occupation  of  premises,  his  master 
not  bound  to  give  him  notice  to  quit,  395. 

Service  of  notice  to  quit,  how,  396,  398 ;  how, 
proved,  393,  399. 

Sets  of  foreign  bills,  how  drawn,  102,  19 ; 
stamps  upon,  in  what  cases,  19 ;  how  ac- 

^  cepted,  105  ;  how  paid,  105. 

Set  off,  what,  and  in  what  cases,  not  allowed, 
against  a  bill  endorsed  after  due,  55,  98,  or 
against  a  bill  endorsed  after  it  was  presented 
for  acceptance  and  refused,  100,  101 ;  and 
the  like  as  to  promissory  notes,  endorsed 
after  due,  128,  131. 

Set  off,  in  action  on  policy  of  marine  insurance, 
269. 

Settlements,  ancient,  when  evidence  in  cases 
of  pedigree,  358. 

Shiftmg  goods  from  one  ship  to  another,  in 
what  case  the  insurance  continues,  147. 

Ship,  how  insured  by  policy  of  marine  insu- 
rance, 147;  risk  on,  when  it  commences, 
148 ;  when  it  terminates,  151 ;  her  nation- 
ality, how  proved,  178;  interest  in,  how 
proved,  214. 

Ship  or  ships,  insurance  on  goods  on  board  of, 
in  what  cases,  147. 

Ship,  average  loss  on,  200;  how  adjusted, 
200;  total  loss,  184. 

Ship*s  provisions,  not  insured  under  the  words 
**  goods  and  merchandise,"  147,  209. 

Ship,  warranty  as  to  her  safety  at  a  particular 
time,  174. 

Ship  of  war,  private,  how  insured,  210. 

Shipwreck,  insurance  against,  160. 

Shipwright,  opinion  of,  evidence  as  to  seawor- 
thiness, 263. 

Sight,  bill  payable  after,  when  due,  65, 86 ; 
when  to  be  presented  for  acceptance,  64. 

Signature  of  will,  how,  374,  379,  345. 

Skms,  warranted  free  of  average  under  5  per 
cent.,  on  the  policy  of  marine  msurance,  172. 

Smuggled  gooas,  bifl  given  for,  when  adefence 
to  actions  on  them,  29,  when  not,  54. 

Smuggling,  in  what  cases  barratry,  166,  167; 

Societies  lor  insurance  of  ships,  &.C.,  formerly 
prohibited,  143. 

Special  acceptance  of  bill,  what,  and  its  effects, 
26,  11. 

Special  endorsement  of  bill,  what,  and  its  ef- 
fect, 45. 
Special  license  for  marriage,by  whom  granted, 

361. 
Spiritual  corporations  sole,  time  limited  for 

their  suing  for  land,  322. 
Stamp  dut)r  on  bills  of  exchange,   17;    on 
foreign  bills,  19 ;  on  cheques,  20,  133 ;  on 
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Uaues  of  trade,  how  far  deemed  grafted  on 
policy  of  marine  ioaurance,  145,  208 ;  as  to 
mterraediate  voyages,  149,  159,239;  as  to 
deviation,  239 ;  need  not  be  diaclosed  to  the 
underwriter,  229 ;  in  what  caaea  a  general 
representation  may  be  construed  specifi- 
cally bv,  233. 

Usury,  plea  of,  formerly  in  action  on  bills  of 
exchange,  &c.,  29,  54 ;  but  not  now,  29. 

Usury,  mortgage  void  for,  mortgagee  cannot 
maintain  ejectment,  305. 


V. 


Vacant  possession,  ejectment  upon,  there 
must  be  an  actual  entry,  312,  and  there 
must  be  a  real  plaintiff,  312,  and  a  real  de- 
fendant, 315. 

Validity  of  marriase,  361 ;  in  churchea  and 
Protestant  chapels,  361 ;  in  the  chapels  of 
Dissenters,  Slc.,  364,  in  the  registrar's  office, 
365 ;  marriase  of  Quakers  and  Jews.  365 ; 
marriage  in  Scotland,  366 ;  marriage  abroad, 
366;  marriage  void  for  bigamy,  367;  for 
marriage  in  a  place  not  authorized,  368 ;  for 
affinity  or  consanffuinity,  368. 

Value,  holder  of  bill  or  note  for,  47,  131. 

Value  received,  not  neceasary  in  a  bill  of  ex- 
change, 24. 

Valued  policy,  in  marine  insurance,  what, 
159;  total  loas,  how  estimated  upon,  184, 
270 ;  average  loas,  200. 

Varionce  between  the  acceptance  and  tenor 
of  the  bill,  its  effect,  12. 

Variance,  objection  for,  in  action  on  bill  of 
exchange,  under  what  plea,  15,  54 ;  in  action 
on  promissory  note,  113. 

Vendee  of  ship,  in  what  cases  an  insurance 
by  vendor  does  not  pass  to  him,  214. 

Vendee  of  goods,  insurance  by,  how  affected 
by  a  stoppage  in  transitu,  214. 

Vendee  of  land,  let  into  possession  before 
payment,  is  tenant  at  will,  320. 

Vendee  of  copyholds,  under  assignees  of 
bankrupt,  ejectment  by,  348. 

Vendee  of  term  sold  under  an  execution, 
ejectment  by,  425. 

Venice,  usance  in,  what,  102. 

Venue  in  ejectment,  325. 

Verdict,  in  actions  on  bills,  notes,  &.C.,  139; 
in  actions  on  policies  of  marine  insurance, 
276,  150 ;  of  insurance  against  fire,  284 ;  of 
insurance  upon  lives,  298 ;  verdict  in  eject- 
ment, 427,331,338. 

Vestry,  ejectment  lies  for,  329. 

Vicar,  time  limited  for  his  suing  for  land,  322. 

Void  deed,  party  claiming  under,  cannot  main- 
tain ejectment,  305,  or  defend  it,  307. 

Voyage,  how  deacribed  in  a  policy  of  insu- 
rance, 146. 

Voyage,  abandonment  of,  its  effect,  149. 

Voyages,  intermediate,  effect  of,  on  an  insu- 
rance of  the  principal  voyaffe,  159. 

Voyage  lost,  in  what  cases  the  assured  may 
abandon, 186. 

Voyage  illegal  or  prohibited,  insurance  on, 
void,  254, 255-261 ;  no  return  of  premium, 
261. 

W. 

Wager  policy,  what,  in  marina  insurance, 


210 ;  insurance  void,  210;  assured  not  enti- 
tled to  return  of  premium,  158  ;  how,  upon 
foreign  ships,  210,  260,  and  private  ships  of 
war,  210. 

Wa^es,  &.C.,  of  aailor  cannot  be  insured,  214. 

Waiver  of  right  to  abandon,  what,  in  cases  of 
marine  inaurance,  195. 

Waiver  of  acceptance  of  bill  of  exchange,  in 
what  cases  and  how,  13;  express  or  im- 

W)Iied,  13,  14. 
aiver  of  notice  of  dishonour,  what,  79 ;  of 
protest  on  foreign  bill,  103. 
Waiver  of  forfeiture,  410,  411,  311;  b]r  ac- 
ceptance of  rent,  410,  310;  by  distraining 
for  rent,  410,  417  ;  or  by  bringing  an  action 
for  it,  310 ;  how,  in  the  case  of  a  continuing 
breach,  411. 

Waiver  of  notice  to  quit,  io  what  cases,  and 
effect  of  it,  398. 

War,  private  ships  of,  insurance  upon,  210. 

Warrant  of  attorney,  taking  from  one  of  two 
drawera  of  a  note,  in  what  cases  it  does  not 
discharge  the  other,  124. 

Warranted  free  from,  meaning  of,  in  policies 
of  marine  insurance,  169. 

Warranty,  in  cases  of  marine  insurance,  172 ; 
of  goods  being  free  of  average,  173,  or  of 
being  free  of  average  under  a  certain  per 
centage,  172 ;  of  the  time  of  sailing,  173 ;  of 
the  safety  of  the  ship  at  a  particular  time, 
174 ;  of  departure  with  convoy,  175  ;  of  the 
property  being  neutral,  177;  of  the  ship, 
&,c.,  beinff  free  of  capture,  &c.,  in  port, 
178  ;  of  the  means  of  defence,  180 ;  war- 
ranty, how  made,  180 ;  how  construed,  181 ; 
how  complied  with,  181 ;  consequences  ot 
non-compliance,  176;  traverse  of  compli- 
ance witn  warranty,  219 ;  in  what  cases  ss- 
sured  entitled  to  a  return  of  premium,  158. 

Warranty,  distinction  between  it  aqd  repre- 
sentation, 235. 

Warranty,  in  casea  of  insurance  against  fire, 
276,  282. 

Waste,  forfeiture  for,  in  what  cases,  416. 

Watercourse,  ejectment  does  not  lie  for,  303 ; 
but  for  land  covered  with  water  it  does,  303. 

Weather,  deviation  from  stress  of,  excusable, 
242. 

Weekly  tenancy,  how  determined  by  notice 
to  Guit,  394. 

Whole  blood,  next  collateral  kinsman  of,  the 
heir  must  have  been  formerly,  353. 

Wife,  may  prove  her  marriage,  360. 

Wife's  estate,  remedy  for,  if  aliened  by  the 
husband,  formerly,  301, 308 ;  now  by  eject- 
ment, 301,  308. 

Wife  aliening  lands  of  the  inheritance  of  her 
husband,  or  granted  to  him  and  her  in  tail, 
remedv  for,  308. 

Wife  and  husband,  demise  in  ejectment  by, 
326. 

Will  of  lands,  before  1838,  how  executed  and 
attested,  374 ;  how  proved,  375  ;  will,  in  or 
after  1838,  how  executed  and  attested,  379 ; 
how  proved,  379 ;  will  of  copyholds,  how 
proved,  344 ;  to  be  entered  on  the  conrt 
rolls  of  the  manor,  345,  who  may  make  a 
will  of  lands,  345. 

Will,  republication  of,  before  1838, 386 ;  in  or 
since  1838,  386  ;  effect  of  it,  387. 

Will,  revocation  of,  if  made  before  1838,— 
express,  380,  implied,  383 ;  if  made  in  or 
after  1838,— express,  382,  implied,  385. 
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Wills,  ancient,  evidence  in  cases  of  pedigree, 
358. 

Wills  of  30  years  old,  in  what  cases  they 
need  not  be  proved,  378. 

Will,  contestea,  evidence  in  ejectment,  in  case 
of,  373 ;  the  like,  as  to  copyhold  lands,  344. 
See  '*  Ejectment." 

Will,  surrender  to  the  ase  of,  formerly  neces- 
sary, 346 ;  bat  not  now,  346,  348. 

Wills,  latent  ambiguity  in,  in  what  cases  ex- 

W>lainable  by  parol  or  other  evidence,  378. 
ill,  tenant  at,  ejectment  against,  390,  304; 
tenancy  how  determined,  391 ;  limitation  of 

«  action  against,  319 ;  purchaser  let  into  pos- 
session, without  payment,  is  tenant  at  will, 
320;  but  mortgagor  or  cestui  que  trust  is 
not,  within  Statute  of  Limitations,  319, 322. 

Witness,  competent, — captain  of  ship  to  dis- 
prove barratry,  219, — or  to  prove  the  neces- 
sity of  deviation,  245;  owner  of  ship,  to 
prove  her  seaworthy,  263 ;  devisee  or  lega- 
tee, to  prove  a  will,  375,  378,  379. 

Writs,  ancient,  which  were  remedies  for  dis- 
continuance of  tenant  in  tail,  301,  318,  for 
deforcement,  301 ,  302,  308 ;  or  in  the  case 
of  abatement,  intrusion  or  disseisin,  302. 


Writ  of  inquiry,  in  action  on  a  bill  or  note,  not 
necessary  to  produce  the  bill  or  note,  5,  and 
no  objection  can  be  taken  to  the  stamp,  17. 

Writ  of  inquiry,  in  action  on  policy  of  maiine 
msurance,  loss  how  computed  and  proved, 
160. 


Y. 

Years,  term  of,  ejectment  by  his  landlord 
against,  392. 

Year  to  year,  tenant  for,  ejectment  by  his 
landlord  against,  392;  or  by  mortgagee, 
422;  or  tenant  by  eleg^it,  424;  ejectment 
by  him,  upon  what  demise,  327,  313 ;  when 
entitled  to  notice  to  quit,  394,  306;  and 
when  he  may  give  it,  396;  time  limited  for 
.bringing  ejectment  against,  319,  320. 

Year  to  year,  tenancy  in  what  cases,  392; 
when  implied,  391,  392. 

Year  of  tenancy,  when  notice  to  quit  must 
end  with  the  expiration  of,  397. 

Younger  brother,  of  heir,  possession  or  re- 
ceipt of  rents  by,  not  the  possession  or  re- 
ceipt of  the  heir,  316. 


THE    END. 
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